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LICKBARROW AND ANOTHER v. MASON AND OTHERS 


[Court or Kine’s Bencu (Ashhurst, Buller and Grose, JJ.), November 9, 1787] 
[Reported 2 Term Rep. 63; 100 E.R. 35] 
[Court or ExcHequer Cuamper (Lord Loughborough, C.J., and other judges), 

February 11, 1790] 

[Reported 1 Hy. Bl. 357] 
[House or Lorps, June 14, 1793] 
[Reported 4 Bro. Parl. Cas. 57; 6 Hast, 22, n.] 
Shipping—Carriage of goods—Stoppage in transitu—Right of consignor—tInsol- 
vency of consignee. 
Shipping—Bill of lading—Assignment by consignee to third party—Insolvency of 
consignee—Right of consignor against third party. 

A consignor may stop goods in transitu in the event of the insolvency of the 
consignee, but if the consignee has assigned the bills of lading to a third 
person for a valuable consideration and without fraud or notice that the price , 
of the goods is unpaid the delivery of the bills of lading has the effect of the 
delivery of the goods themselves, and the consignor is divested of his remedy 
against the assignee. 

Notes. Distinguished: Salomons v. Nissen (1788), 2 Term Rep. 674. Con- 
sidered: Coxe v. Harden (1803), 4 Fast, 211; Newsom v. Thornton, [1803-13 ] 
All E.R.Rep. 226. Distinguished: Patten v. Thompson (1816), 5 M. & 8. 350. 
Considered: Gibson v. Carruthers, [1835-42] All E.R.Rep. 565. Applied: Gurney 
v. Behrend, [1843-60] All E.R.Rep. 520. Considered: The Marie Joseph (1866), 
Brown. & Lush. 449; Sewell & Nephew v. Burdick, [1881-5] All ..R.Rep. 2238 ; 
Booth Steamship Co. v. Cargo Fleet Iron Co., [1916-17] All E.R.Rep. 938. 
Referred to: Slubey v. Heyward (1795), 2 Hy. Bl. 504; Walley v. Montgomery 
(1803), 3 Kast, 585; Morison v. Gray (1824), 9 Moore, C.P. 484; Bloram v. Sanders 
(1825), 4 B. & C. 941; Re Westzinthus, [1824-34] All K.R.Rep. 139; Thompson v. 
Dominy (1845), 14 M. & W. 4038; Griffiths v. Perry (1859), 1 I. & Ki. 680; The 
Tigress (1863), Brown. & Lush. 38; Rodger v. Comptoir d’Escomple de Paris 
(1869), L.R. 2 P.C. 893; Leask v. Scott, [1874 80] All .R.Rep. 722; Re Cock, 
Kix parte Rosevear China Clay Go. (1879), 11 Ch.D. 560; Re Knight, hex parte 
Golding, Davis d Co. (1880), 42 L.T. 270; Glyn, Mills, Currie & Co. v. Kast and 
West India Dock Co., [1881-5] All E.R.Rep. 674; Canaboglou v. Gibb (1883), 
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¢ } , SIO 
11 Q.B.D. 797; Commonwealth Trust v. Akotey; [1925] arse ¥ ie te 
Central Newbury Car Auctions, Ltd. v. Unity Finance, Ltd. U OT ete 
905; Barclays Bank, Ltd. v. Customs and Excise Comrts., [1963] ae Patio 
a to stoppage in transitu, see 34 Hanssury’s rae vA nar ee a % 
‘ ; to the effect 0 e 
for cases see 89 Dicest (Repl.) 748 et seq. As piss 
a bill of lading, see 35 Hauspury’s Laws (8rd Edn.) 849-352; and for cases see 
41 Dicest (Repl.) 257 et seq. 
Cases referred to: F “A 
(1) Wright v. Campbell (1767), 4 Burr. 2046; 1 Wm. BI. 628; 98 E.R. 66; 41 
Digest (Repl.) 259, 754. 
(2) Aire. v. Prescot (1748), 1 Atk. 245; 26 E.R. 157, L.C.; 89 Digest (Repl.) 
765, 2426. ae. 
(3) Evans v. Martell (or Marlett) (1697), 12 Mod. Rep. 156; 3 Salk. 290; 1 Ld. 
Raym. 271; 88 E.R. 1231; 41 Digest (Repl.) 239, 607. 
avi y i t p. 66. 
(4) Savignac v. Cuff (1778), cited 2 Term Rep. at p : 
(5) Hunter v. Beal (1785), cited in 3 Term Rep. at p. 466; 100 E.R. 680; 39 
Digest (Repl.) 750, 2291. “ 
(6) ee iene v. La Riviere (1784), cited in 3 East, at p. 897; 3 Term Rep. at D 
p. 466; 102 E.R. 649; 39 Digest (Repl.) 757, 2353. 
(7) Caldwell v. Ball (1786), 1 Term Rep. 205; 99 E.R. 1053; 41 Digest (Repl.) 
258, 749. 
(8) Wiseman v. Vandeputt (1690), 2 Vern. 203; 23 E.R. 732; 39 Digest (Repl.) 
749, 2276. 
(9) Coggs v. Bernard (1703), 2 Ld. Raym. 909; 1 Com. 183; 92 E.R. 107; E 
3 Digest (Repl.) 55, 1. , 
(10) Hartop v. Hoare (1743), 3 Atk. 44; 2 Stra. 1187; 1 Wils. 8; 26 E.R. 828; 
3 Digest (Repl.) 62, 42. 
(11) Paterson v. Tash (1748), 2 Stra. 1178; 93 E.R. 1110; 1 Digest (Repl.) 397, 
578. 
(12) Fearon v. Bowers (1753), 1 Hy. Bl. 364, n.; 126 E.R. 214, N.P.; 41 Digest F 
(Repl.) 430, 2130. . 
(13) Burghall v. Howard (1759), 1 Hy. Bl. 366, n.; 126 E.R. 215; 39 Digest 
(Repl.) 750, 2277. 
(14) Hibbert v. Carter (1787), 1 Term Rep. 745; 99 E.R. 1355; 41 Digest (Repl.) 
267, 815. 


Action of trover for a cargo of corn. G 
The plaintiffs, at the trial before Bunurr, J., at the Guildhall Sittings after 
Easter Term, 1787, gave in evidence that Turing & Son, merchants at Middle- 
bourg, New Zealand, on July 22, 1786, shipped the goods in question on board 
the Endeavour for Liverpool by the order and directions and on the account of 
Freeman of Rotterdam. Holmes, as master of the ship, signed four bills of 
lading for the goods in the usual form unto order or to assigns, two of which were H 
endorsed by Turing & Son in blank, and sent on July 22, 1786, by them to Freeman, 
together with an invoice of the goods. Another of the bills of lading was retained 
by Turing & Son, and the remaining one was kept by Holmes. On July 25, 1786, 
Turing & Son drew four bills of exchange upon Freeman, amounting in the whole 
to £477 in respect of the price of the goods, and these bills were afterwards accepted 
by Freeman. On July 25, 1786, Freeman sent to the plaintiffs the two bills of I 
lading together with the invoice which he had received from Turing & Son in the 
same state as that in which he had received them in order that the goods might 
be taken possession of and sold by them on Freeman’s account, and on the same 
day Freeman drew three sets of bills of exchange to the amount of £520 on the 
plaintiffs, who accepted them and duly paid them. The plaintiffs were creditors 
of Freeman to the amount of £542. On August 15, 1786, before the four bills of 
exchange drawn by Turing & Son on Freeman became due, Freeman became 
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bankrupt. Those bills were regularly protested, and Turing & Son were obliged 
as drawers to take them up and pay them. The price of the goods shipped by 
Turing & Son remained wholly unpaid. Turing & Son, hearing of Freeman's 
bankruptcy on Aug. 21, 1786, endorsed the bill of lading, so retained by them to 
the defendants and transmitted it to them with an invoice of the goods, authorising 
them to obtain possession of the goods on account of and for the use and benefit 
of Turing and Son. This the defendants received on Aug. 28, 1786. On the 
arrival of the vessel with the goods at Liverpool on Aug. 28, 1786, the defendants 
applied to Holmes for the goods, producing the bill of lading. Holmes thereupon 
delivered them, and the defendants took possession of them for and on account 
of and to and for the use and benefit of Turing & Son. The defendants sold the 
goods on account of Turing & Son, the proceeds amounting to £557. Before the 
bringing of this action the plaintiffs demanded the goods of the defendants and 
tendered to them the freight and charges, but neither the plaintiffs nor Freeman 
paid or offered to pay the defendants for the goods. To this evidence the defen- 
dants demurred, and the plaintiffs joined in demurrer. 


This was first argued by Erskine in support of the demurrer, and Manly against it. 
On Nov. 9, 1787, it was re-argued by Shepherd, in support of the demurrer, and 
Bearcroft contra. 


ASHHURST, J.—As this was a mercantile question of very great importance 
to the public and had never received a solemn decision in a court of law, we were 
for that reason desirous of having the matter argued a second time rather than 
on account of any great doubts which we entertained on the first argument. | 

We may lay it down as a broad general principle that wherever one of two 
innocent persons must suffer by the acts of a third he who has enabled such 
third person to occasion the loss must sustain it. If that be so, it will be a 
strong and leading clue to the decision of the present case. It has been argued 
that it would be very hard on a consignor, who has received no consideration for 
his goods, if he should be obliged to deliver them up in case of the insolvency of 
the consignee and come in as a creditor under his commission for what he can get. 
That is certainly true, but it is a hardship which he brings upon himself. When 
a man sells goods, he sells them on the credit of the buyer. If he deliver the goods, 
the property is altered, and he cannot recover them back again though the pur- 
chaser immediately become a bankrupt. But where the delivery is to be at, a 
distant place, as between the vendor and the purchaser, the contract is ambulatory 
till delivery, and, therefore, in case of the insolvency of the purchaser in the 
meantime, the vendor may stop the goods in transitu. , 

As between the vendor and third persons, however, the delivery of a bill of 
lading is a delivery of the goods themselves; if not, it would enable the consignee 
to make the bill of lading an instrument of fraud. The assignee of a bill of lading 
trusts to the endorsement; the instrument is in its nature transferable, and in 
this respect, therefore, this is similar to the case of a bill of exchange. If the 
consignor had intended to restrain the negotiability of it, he should have confined 
the delivery of the goods to the purchaser only, but he has made it an endorsable 
instrument. So it is like a bill of exchange, in which case, as between the drawer 
and the payee the consideration may be gone into yet it cannot between the 
drawer and an endorsee, and the reason*is, because it would be enabling either 
of the original parties to assist in a fraud. The rule is founded purely on principles 
of law, and not on the custom of merchants. The custom of merchants only 
establishes that such an instrument may be endorsed, but the effect of that 
endorsement is a question of law, which is that as between the original parties 
the consideration may be inquired into though when third persons are concerned 
it cannot. This is also the case with respect to a bill of lading. Though the bill 
of lading in this case was at first endorsed in blank, it is precisely the same as if 
it had been originally endorsed to this person, for when it was filled up with his 


name, it was the same as if made to him only. 


we 
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What was said by Lorp Mansrretp in Wright v. Campbell (1) goes the full 
length of this doctrine (4 Burr. at p. 2051): 


“Tf the goods are bona fide sold by the factor at sea (as they may be where 
no other delivery can be given) it will be good notwithstanding the statute 
21 Jac. 1, c. 19 [Bankrupts Act, 1628: repealed]. The vendee shall hold them 
by virtue of the bill of sale, though no actual possession is delivered: and the 
owner can never dispute with the vendee, because the goods were sold . 


e 9 
bona fide and by the owner’s own authority. 


In the present case the goods were transferred by the authority of the vendor 
because he gave the purchaser a power to transfer them, and, they being sold 
by his authority, the property is altered. I am of opinion that this right of the 
assignee could not be divested by any subsequent circumstances. 


BULLER, J.—This case has been very fully, very elaborately, and very ably 
argued, and, though the former arguments on the part of the defendant did not 
convince my mind, yet they staggered me so much that I wished to hear a second 
argument. 

Before I consider the effect of the several authorities which have been cited, 
I will take notice of one circumstance in this case which is peculiar to it, not for 
the purpose of founding my judgment upon it, but because I would not have it 
supposed in any future case that it passed unnoticed or that it may not hereafter 
have any effect which it ought to have. In this case it is stated that there were 
four bills of lading; it appears by the books treating on this subject, that, according 
to the common course of merchants, there are only three, one of which is delivered 
to the captain of the vessel, another is transmitted to the consignee, and the third 
is retained by the consignor himself as a testimony against the captain in case 
of any loose dealing. If it be at present the established course among merchants 
to have only three bills of lading, the circumstance of there being a fourth in this 
case might, if the case had not been taken out of the hands of the jury by the 
demurrer, have been proper for their consideration. I am aware that that cir- 
cumstance appears in the bill, on which is written: ‘‘In witness the master hath 
affirmed to four bills of lading, all of this tenor and date.’’ But we all know that 
it is not the practice either of persons in trade or in the profession to examine 
very minutely the words of an instrument which is partly printed and partly 
written, and if we only look at the substance of such an instrument, this may be 
the means of enabling the consignee to commit a fraud on an innocent person. 
How stood the consignee in this case? He had two of the bills of lading, and the 
captain must have a third, so the assignee could not imagine that the consignor 
had it in his power to order a delivery to any other person. 

But I mean to lay this circumstance entirely out of my consideration in the 
present case which I think turns wholly on the general question, and I make the 
question even more general than was made at the Bar, namely, whether a bill of 
lading is by law a transfer of the property. This question has been argued upon 
authorities, and before I take notice of any particular objections which have been 
made, I will consider those authorities. The principal one relied on by the 
defendants is that of Snee v. Prescot (2). Sitting in a court of law, I should 
think it quite sufficient to say that that was a determination in a court of equity 
founded on equitable principles. The leading maxim in that court is that he 
who seeks equity must first do equity. I am not disposed to find fault with that 
determination as a case in equity, but it is not sufficient to decide such a question 
as that now before us. Lorp Harpwicxr has, with his usual caution, enumerated 
every circumstance which existed in the case, and, indeed, he has been go 
particular that, if the printed note of it be accurate, which I doubt, it is not an 
OSE Se i aaa hres ee not precisely similar to it. The only point of 
een te ann a le forms of the bills of lading, and Lorp Harpwicxr 
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endorsed to particular persons. It was, however, properly admitted at the Bar 
that that distinction cannot now be supported. 

Thus the matter stood till within these thirty years. Since that time the 
commercial law of this country has taken a very different turn from what it did 
before. We find in Snee v. Prescot (2) that Lorp Harpwicke himself was pro- 
ceeding with great caution, not establishing any general principle, but decreeing 
on all the circumstances of the case put together. Before that period we find that 
in courts of law all the evidence in mercantile cases was thrown together; they 
were left generally to a jury, and they produced no established principle. From 
that time we all know the great study has been to find some certain general 
principles which shall be known to all mankind, not only to rule the particular 
case then under consideration, but to serve as a guide for the future. Most of 
us have heard these principles stated, reasoned upon, enlarged, and explained, till 
we have been lost in admiration at the strength and stretch of the human under- 
standing. I should be very sorry to find myself under a necessity of differing 
from any case on this subject which has been decided by Lorp Mansrieip, who 
may be truly said to be the founder of the commercial law of this country. I hope 
to show, before I have finished my judgment, that there has been no inconsistency 
in any of his determinations, but, if there had, if I could not reconcile an opinion 
which he had delivered at nisi prius with his judgment in this court, I should not 
hesitate to adopt the latter in preference to the former, and it is but just to say 
that no judge ever sat here more ready than he was to correct an opinion suddenly 
given at nisi prius. 

Wright v. Campbell (1) was a very solemn opinion delivered in this court. In 
my opinion, that is one of the best cases that we have in the law on mercantile 
subjects. There are four points in that case which Lorp Mansrietp has stated so 
extremely clear that they cannot be mistaken. The first is: What is the case 
as between the owner of the goods and the factor; the second, as between the 
consignor and the assignee of the factor with notice; thirdly, as between the 
same parties without notice; and, fourthly, as to the nature of a bill of sale of 
goods at sea in general. It is to be recollected that Wright v. Campbell (1) was 
decided by the judge at nisi prius on the ground that the bill of lading transferred 
the whole property at law, and when it came before this court on a motion for a 
new trial Lorp MansrieLp confirmed that opinion, but a new trial was granted 
on a suspicion of fraud. Therefore, it is fair to infer that, if there had been no 
fraud, the delivery of the bill of lading would have been final. If there be fraud, 
it is the same as if the question were tried between the consignor and the original 
consignee. According to a note of Wright v. Campbell (1), which I took in court, 
Lorp Mansrietp said that since Evans v. Marlett (3) it had always been held 
that the delivery of a bill of lading transferred the property at law; if so every 
exception to that rule arises from equitable considerations which have been adopted 
in courts of law. 

The next case is Savignac v. Cuff (4), the note of which is too loose to be 
depended upon, but there is a circumstance in that case which might afford 
ample ground for the decision, for I cannot suppose that Lorp Mansrietp had 
forgotten the doctrine which he laid down in this court in Wright v. Campbell (1). 
There he observed very minutely on what did not appear at the trial, that no 
letters were produced and no price was fixed for the goods, but in Savignac v. | 
Cuff (4) the plaintiff not only had the bills of lading and the invoice, but he also 
had the letters of advice from which the real transaction must have appeared, and, 
if it appeared to him that Selvetti had not been paid for the goods, that might 
have been a ground for the determination. 

Hunter v. Beal (5) does not come up to the point now in dispute; it only 
determines what is admitted, that, as between the vendor and purchaser, the 
property is not altered till delivery of the goods. With respect to palin “y a 
Riviere (6), perhaps there may be some doubt about the facts of it. However, 1 


6 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 
was determined on a different ground, for the goods were in the hands of * — 
for both parties. That case, therefore, does not impeach the doctrine laid down 
i ight v. Campbell (1). 
Bae i eee ee °; fe Bar that it is impossible for the holder of a es: of 
lading to bring an action on it against the consignor. Perhaps that a is 
well founded. No special action on the bill of lading has ever been brought, or, 
if the bill of lading transfer the property, an action of trover against the captain 
for non-delivery, or against any other person who seizes the goods, is the proper 
form of action. If an action be brought by a vendor against a purchaser between 
whom a bill of lading has passed, the proper action is for goods sold and delivered. 

It has been said that no case has yet decided that a bill of lading does transfer 
the property, but in answer to that it is to be observed that all the cases on the 
subject, Evans v. Marlett (3), Wright v. Campbell (1), and Caldwell v. Bail (7), 
and the universal understanding of mankind, preclude that question. The cases 
between the consignor and consignee have been founded merely on principles of 
equity, and have followed up the principle of Snee v. Prescot (2), for, if a man 
has bought goods, has not paid for them, and cannot pay for them, it is not 
equitable that he should prevent the consignor from getting his goods back again 
if he can do it before they are in fact delivered. There is no weight in the argu- 
ment of hardship on the vendor. At any rate that is a bad argument in a court 
of law, but in fact there is no hardship on him because he has parted with the 
legal title to the consignee. An argument was used with respect to the difficulty 
of determining at what time a bill of lading shall be said to transfer the property, 
especially in a case where the goods were never sent out of the merchant’s ware- 
house at all. The answer is that under those circumstances a bill of lading 
could not possibly exist if the transaction were a fair one, for a bill of lading is 
an acknowledgment by the captain of having received the goods on board his ship. 
Therefore, it would be a fraud in the captain to sign a bill of lading if he had 
not received goods on board, and the consignee would be entitled to his action 
against the captain for the fraud. As the plaintiff in this case has paid a valuable 
consideration for the goods, and there is no colour for imputing fraud or notice 
to him, I am of opinion that he is entitled to the judgment of the court. 


GROSE, J.—After this case has been so elaborately spoken to by my brethren, 
it is not necessary for me to enter fully into the question, as I am of the same 
opinion with them. But I think that the importance of the subject requires me 
to state the general grounds of my opinion. TI conceive this to be a mere question 
of law, whether, as between the vendor and the assignee of the purchaser, the 
bill of lading transfers the property. I think that it does. With respect to the 
question as between the original consignor and consignee, it is now the clear, 
known, and established law that the consignor may seize the goods in transitu 
if the consignee become insolvent before the delivery of them. But that was not al- 
ways the law. The first case of that sort was Wiseman v. Vandeputt (8) in Chancery, 
when, on the first hearing, the Lord Chancellor ordered an action of trover to be 
brought to try whether the consignment vested the property in the consignees, and 
it was then determined in a court of law that it did, but the court of equity thought 
it right to interpose and give relief. Since that time it has always been considered 
as between the original parties, that the consignor may seize the goods before 
they are actually delivered to the consignee in case of the insolvency of the 


of lading carries credit with it; the consignor by his endorsement gives credit to 
the bill of lading, and on the faith of that money is advanced. The first case that 
I find where an attempt was made to introduce the same law between the consignor 
and the endorsee of the consignee is Snee v. Prescot (2) 
already made so many observations on that case it would be but repetition in me 
to go over them again. I entirely agree with him in them all, as well as in those 
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which he made on the other cases. Therefore, I am of opinion that there should 
be judgment for the plaintiff. 


Judgment for plain tiff. 


In 1790 the defendants appealed to the Court of Exchequer Chamber where the 
following judgment of the court was delivered. 


Feb. 11, 1790. LORD LOUGHBOROUGH, 6.J.*—This case comes before the 
court on a demurrer to the evidence. The general question, therefore, is whether 
the facts offered in evidence by the plaintiffs in the action are sufficient to warrant a 
verdict in their favour. 

His Lorpsuip stated the facts, and continued: The defendants are not stake- 
holders, but they are in effect the same as Turings, and the possession they have 
got is the possession of Turings. The plaintiffs claim under Freeman, but, though 
they derive a title under him, they do not represent him so as to be answerable 
for his engagements, nor are they affected by any notice of those circumstances 
which would bar the claim of him or of his assignees. If they have acquired a 
legal right, they have acquired it honestly, and if they have trusted to a bad 
title, they are innocent sufferers. The question, then, is whether the plaintiffs 
have a superior legal title to that right which, on principles of natural justice, 
the original holder of goods not paid for has to maintain that possession of them 
which he actually holds at the time of the demand. 

The argument on the part of the plaintiffs asserts that the endorsement of the 
bill of lading by the Turings is an assignment of the property in the goods to 
Freeman, in the same manner as the endorsement of a bill of exchange is an 
assignment of the debt. That Freeman could assign over that property, and that 
by delivery of the bill of lading to the plaintiffs for a valuable consideration they 
have a just right to the property conveyed by it, not affected by any claim of 
the Turings, of which they had no notice. On the part of the defendants it is 
argued that the bill of lading is not in its nature a negotiable instrument, that: it 
more resembles a chose in action, that the endorsement of it is not an assignment 
that conveys any interest but is a mere authority to the consignee to receive the 
goods mentioned in the bill, and, therefore, it cannot be made a security by the 
consignee for money advanced to him, but the person who accepted it must stand 
in the place of the consignee and cannot gain a better title than he had to give. 
As these propositions on either side seem to be stated too loosely, and as it is of 
great importance that the nature of an instrument so frequent in commerce as 
a bill of lading should be clearly defined, I think it necessary to state my ideas 
of its nature and effect. 

A bill of lading is the written evidence of a contract for the carriage and 
delivery of goods sent by sea for a certain freight. The contract, in legal language, 
is a contract of bailment: see Coggs v. Bernard (9) (2 Lord Raym. at p. 912). 
In the usual form of the contract the undertaking is to deliver to the order or 
assigns of the shipper. By the delivery on board, the shipmaster acquires a special 
property to support that possession which he holds in the right of another, and 
to enable him to perform his undertaking. The general property remains with the 
shipper of the goods until he has disposed of it by some act sufficient in law to 
transfer property. The endorsement of the bill of lading is simply a direction 
of the delivery of the goods. When this endorsement is in blank, the holder of 
the bill of lading may receive the goods and his receipt will discharge the ship- 
master, but the holder of the bill, if it came into his hands casually, without 
any just title, can acquire no property in the goods. A special endorsement 
defines the person appointed to receive the goods; his receipt or order would, I 
conceive, be a sufficient discharge to the shipmaster, and in this respect I hold the 
bill of lading to be assignable. 

But what is it that the endorsement of the bill of lading assigns to the holder 
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* Created Earl of Rosslyn in 1801. Lord Chancellor 1793-1801. 
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or the endorsee? A right to receive the goods and to discharge the ee 
as having performed his undertaking. If any further effect be allowed plicit 
possession of a bill of lading would have greater force than the actual posse a 
of the goods. Possession of goods is prima facie evidence of title, but nae 
possession may be precarious, as of a deposit; it may be criminal, as of a thing 
stolen; it may be qualified, as of things in the custody of a servant, carrier, or a 
factor. Mere possession without a just title gives no property, and the por 
to whom such possession is transferred by delivery must take his hazard of the 
title of his author. The endorsement of a bill of lading differs from the assignment 
of a chose in action, that is to say, of an obligation, as much as debts differ from 
effects. Goods in pawn, goods bought before delivery, goods in a warehouse, or 
on shipboard, may all be assigned. The order to deliver is an assignment of the 
thing itself, which ought to be delivered on demand, and the right to sue, if the 
demand is refused, is attached to the thing. Hvans vy. Marlett (3) was well deter- 
mined on the principal point—that the consignee might maintain an action for 
the goods because he had either a special property in them or, a right of action 
on the contract, and I assent to the dictum that he might assign over his right. 
But the question remains. What right passes by the first endorsement or by the 
assignment of it? An assignment of goods in pawn, or of goods bought but not 
delivered, cannot transmit a right to take the one without redemption and the 
other without the payment of the price. As the endorsement of a bill of lading is 
an assignment of the goods themselves, it differs essentially from the endorsement 
of a bill of exchange which is the assignment of a debt due to the payee, and 
which by the custom of trade passes the whole interest in the debt so completely 
that the holder of the bill for a valuable consideration, without notice, is not 
affected even by the crime of the person from whom he received the bill. 

Bills of lading differ essentially from bills of exchange in another respect. Bills 
of exchange can only be used for one given purpose, namely, to extend credit by 
a speedy transfer to a third person of the debt which one person owes to another. 
Bills of lading may be assigned for as many different purposes as goods may 
be delivered. They may be endorsed to the true owner of the goods by the 
freighter who acts merely as his servant. They may be endorsed to a factor to 
sell for the owner. They may be endorsed by the seller of the goods to the 
buyer. They are not drawn in any certain form. They sometimes do, and 
sometimes do not, express on whose account and risk the goods are shipped. They 
often, especially in time of war, express a false account and risk. They seldom 
if ever bear upon the face of them any indication of the purpose of the endorse- 
ment. To such an instrument, so various in its use, it seems impossible to apply 
the same rules as govern the endorsement of bills of exchange. The silence of all 
authors treating of commercial law is a strong argument that no general usage 
has made them negotiable as bills. 

Some evidence appears to have been given in other cases, that the received 
opinion of merchants was against their being so negotiable. And unless there 
was a clear established general usage to place the assignment of a bill of ladine 
upon the same footing as the endorsement of a bill of exchange, that country 
which should first adopt such a law would lose its credit with the rest of the 
commercial world, for the immediate consequence would be to prefer the interest 
of the resident factors and their creditors to the fair claim of the foreion con- 
signor. It would not be much less pernicious to its internal commerce, for every 
ee ee 5 ; breach of confidence, always attended with 
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were pawned by him at a banker's. Was there any imputation, even of neglect, 
in a banker trusting to the apparent possession of jewels by a goldsmith? Yet 
they were the property of another, and the banker suffered the loss. It is received 
law that a factor may sell, but cannot pawn, the goods of his consignor: Paterson 
v. Tash (11), [But see Factors Act, 1889, s. 2 (1): 1 Hatussury’s Srarurss 
(2nd Edn.) 29]. The person, therefore, who took an assignment of goods from 
a factor in security could not retain them against the claim of the consignor, and 
yet in this case the factor might have sold them and embezzled the money. It 
has been argued that it is necessary in commerce to raise money on goods at sea, 
and this can only be done by assigning the bills of lading. Is it then nothing 
that an assignee of a bill of lading gains by the endorsement? He has all the 
right the endorser could give him, a title to the possession of the goods when 
they arrive. He has a safe security if he has dealt with an honest man. And it 
seems as if it could be of little utility to trade to extend credit by affording a 
facility to raise money by unfair dealing. Money will be raised on goods at sea, 
though bills of lading should not be negotiable, in every case where there is a fair 
ground of credit, but a man of doubtful character will not find it so easy to raise 
money at the risk of others. 

The conclusions which follow from this reasoning, if it be just, are (i) that an 
order to direct the delivery of goods endorsed on a bill of lading is not equivalent 
nor even analogous to the assignment of an order to pay money, by the endorse- 
ment of a bill of exchange; (ii) that the negotiability of bills and promissory notes 
is founded on the custom of merchants, and positive law, but, as there is no 
positive law, neither can any custom of merchants apply to such an instrument 
as a bill of lading; (iii) that it is, therefore, not negotiable as a bill, but assign- 
able, and passes such right, and no better, as the person assigning had in it. 

This last proposition I confirm by the consideration that actual delivery of the 
goods does not of itself transfer an absolute ownership in them without a title of 
property, and that the endorsement of a bill of lading, as it cannot in any case 
transfer more right than the actual delivery, cannot in every case pass the property ; 
and I, therefore, infer that the mere endorsement can in no case convey an 
absolute property. It may, however, be said that, admitting an endorsement 
of a bill of lading does not in all cases import a transfer of the property of the 
goods consigned, yet where the goods when delivered would belong to the endorsee 
of the bill, and the endorsement accompanies a title of property, it ought in law 
to bind the consignor, at least with respect to the interest of third parties. This 
argument has, I confess, a very specious appearance. The whole difficulty of the- 
case rests upon it, and I am not surprised at the impression it has made, having 
long felt the force of it myself. A fair trader, it is said, is deceived by the mis- 
placed confidence of the consignor. The purchaser sees a title to the delivery of 
the goods placed in the hands of a man who offers them to sale. Goods not arrived 
are every day sold without any suspicion of distress on speculations of the fairest 
nature. The purchaser places no credit in the consignee, but in the endorsement 
produced to him, which is the act of the consignor. 

The first consideration which affects this argument is that it proves too much, 
and is inconsistent with the admission. But let us examine what the legal right 
of the vendor is, and whether with respect to him the assignee of his bill of 
lading stands on a better ground than the consignee from whom he received it. 
I state it to be a clear proposition that the vendor of goods not paid for may 
retain the possession against the purchaser, not by aid of any equity, but on 
srounds of law. Our oldest books consider the payment of the price (day not 
being given) as a condition precedent implied in the contract of sale, and that 
the purchaser cannot take the goods, nor sue for them without tender of the price. 
If the day had been given for payment and the purchaser could support, an action 
of trover against the vendor, the price unpaid must be deducted from the damages 
in the same manner as if he had brought an action on the contract for the non- 
delivery: Snee v. Prescot (2). The sale is not executed before delivery, and in the 
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simplicity of former times a delivery into the actual possession of the ipa: 
or his servant was always supposed. In the variety and extent of dealing whic 
the increase of commerce has introduced the delivery may be presumed from 
circumstances so as to vest a property in the purchaser. A destination ‘of the 
goods by the vendor to the use of the purchaser, the marking them, or making 
them up to be delivered, the removing them for the purpose of being delivered, 
may all entitle the purchaser to act as owner, to assign, and to maintain an action 
against a third person into whose hands they have come. But the title of the 
vendor is never entirely divested till the goods have come into the possession 
of the purchaser. He has, therefore, a complete right, for just cause, to retract 
the intended delivery, and to stop the goods in transitu. The cases determined in 
our courts of law have confirmed this doctrine, and the same law obtains in other 
countries. 

In an action tried before me at Guildhall, after the last Trinity Term, it appeared 
in evidence that one Bowering had bought a cask of indigo of Verrulez & Co. at 
Amsterdam, which was sent from the warehouse of the seller and shipped on board 
a vessel commanded by one Tulloh, by the appointment of Bowering. The bills 
of lading were made out and signed by Tulloh, to deliver to Bowering or order, 
who immediately endorsed one of them to his correspondent in London and sent 
it by the post. Verrulez, having information of Bowering’s insolvency before the 
ship sailed from the Texel, summoned Tulloh before the court at Amsterdam 
who ordered him to sign other bills of lading to the order of Verrulez. On the 
arrival of the ship in London, the shipmaster delivered the goods, according to 
the last bills, to the order of Verrulez. This case as to the practice of merchants 
deserves particular attention, for the judges of the court at Amsterdam are mer- 
chants of the most extensive dealings, and they are assisted by very eminent 
lawyers. 

The cases in our law, which I have taken some pains to collect and examine, 
are very clear on this point. Snee v. Prescot (2), though in a court of equity, is 
professedly determined on legal grounds by Lorp Harpwicxe, who was well 
versed in the principles of law, and it is an authority, not only in support of the 
right of the owner unpaid to retain against the consignee, but against those claim- 
ing under the consignee by assignment for valuable consideration, and without 
notice. But Fearon v. Bowers (12), tried before Lez, C.J., is a case at law, 
and it is to the same effect as Snee v. Prescot (2). So also is Burghall v. How- 
ard (13), before Lorp Mansrietp. The right of the consignor to stop the goods 
is here considered as a legal right. It will make no difference in the case whether 
the right 1s considered as springing from the original property not yet transferred 
by delivery or as a right to retain the things as a pledge for the price unpaid. 
In all the cases cited in the course of the argument, the right of the consignor 
to stop the goods is admitted as against the consignee. But it is contended that 
the right ceases as against a person claiming under the consignee for a valuable 
consideration and without notice that the price is unpaid. To support this pro- 
aoe is necessary to maintain that- the right of the consignor is not a perfect 
7) aes see aa Pu that it 1s only founded upon a personal exception 
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a Arokeat Se tes a is egal title the question between him and 
Weenie) Bata ne Abe e ae would turn on very nice considerations 
siderations, and she dees aan ae cae = Peer tye Drea seats Sere 
Slee Ae par ctiir ae: os the consignor to stop the goods in transitu 
pea ee oan soe phar: rive: upon his original title as owner not 
oad a, : idee oe cae O 2 " the- possession of the goods till the price 
ean. ee * a eee oe eee ee in the course of the argu- 
Ao aa ehh. a Nii as by judicial determination been treated 

. g ases between him and the consignee. To examine 


the force of this assertion it j i 
S as 1S necessary to take a review of th 
19:0 es 
minatious. ee 
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The first is Wright v. Campbell (1) on which the chief stress is laid. The first 
observation that occurs upon that case is that nothing was determined by it. A 
case was reserved by the judge at nisi prius on the argument of which the court 
thought the facts imperfectly stated and directed a new trial. That case cannot. 
therefore, be urged as a decision upon the point. But it is quoted as containing 
in the report of it an opinion of Lory Mansrietp that the right of the consignor 
to stop the goods cannot be set up against a third person claiming under an 
endorsement for value and without notice. The authority of such an opinion, 
though no decision had followed upon it, would deservedly be very great from the 
high respect due to the experience and wisdom of so great a judge. But I am 
not able to discover that his opinion was delivered to that extent, and I assent to 
the opinion as it was delivered, and very correctly applied to the case then in 
question. Lorp Mansrtetp is there speaking of the consignment of goods to a 
factor to sell for the owner, and he very truly observes (i) that as against the 
factor the owner may retain the goods; (ii) that-a person into whose hands the 
factor has passed the consignment with notice is in exactly the same situation 
with the factor himself; (iii) that a bona fide purchaser from the factor shall have 
a right to the delivery of the goods because they were sold bona fide, and by the 
owner’s own authority. If the owner of the goods entrust another to sell them 
for him and to receive the price, there is no doubt but that he has bound himself 
to deliver the goods to the purchaser, and that would hold equally if the goods had 
never been removed from his warehouse. The question on the right of the con- 
signor to stop and retain the goods can never occur where the factor has acted 
strictly according to the orders of his principal, and where, consequently, he has 
bound him by his contract. There would be no possible ground for argument in the 
case now before the court if the plaintiffs in the action could maintain that Turings 
& Co. had sold to them by the intervention of Freeman, and were, therefore, 
bound ex contractu to deliver the goods. 

Lorp MansFieLp’s opinion on the direct question of the right of the consignor 
to stop the goods against a third party who has obtained an endorsement of the 
bill of lading is quoted in favour of the consignor as delivered in two cases at 
nisi prius—Savignac v. Cuff (4) in 1778, and Stokes v. La Riviere (6) in 1784. 
Observations are made on these cases that they were governed by particular 
circumstances, and undoubtedly when there is not an accurate and agreed state of 
them no great stress can be laid on their authority. Caldwell v. Ball (7) is im- 
properly quoted on the part of the plaintiffs in the action because the question 
there was on the priority of consignments, and the right of the consignor did not 
come under consideration. Hibbert v. Carter (14), was also cited on the same 
side, not as having decided any question upon the consignor’s right to stop the 
goods, but as establishing a proposition that by the endorsement of the bill of 
lading the property was so completely transferred to the endorsee that the shipper 
of the goods had no longer an insurable interest in them. The bill of lading in 
that case had been endorsed to a creditor of the shipper, and undoubtedly if the 
fact had been, as it was at first supposed, that the cargo had been accepted in 
payment of the debt, the conclusion would have been just, for the property of the 
goods and the risk would have completely passed from the shipper to the endorsee. 
It would have amounted to a sale executed for a consideration paid. But it is 
not to be inferred from that case that an» endorsement of a bill of lading, the goods 
remaining at the risk of the shipper, transfers the property so that a policy of 
insurance upon them in his name would be void. The greater part of the con- 
signments from the West Indies and all countries where the balance of trade is 
in favour of England are made to a creditor of the shipper, but they are no 
discharge of the debt by endorsement of the bill of lading, the expense of insur- 
ance, freight, duties, are all charged to the shipper, and the net proceeds alone 
can be applied to the discharge of his debt. That case, therefore, has no applica- 


tion to the present question. : 
From all the cases that have been collected it does not appear that there has 
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ever been a decision against the legal right of the consignor to stop the goods 
in transitu before the case now brought before this court. When a point of law 
which is of general concern in the daily business of the world is directly decided, 
the event of it fixes the public attention, directs the opinion, and regulates the 
practice of those who are interested. But where no such decision has in fact 
occurred, it is impossible to fix any standard of opinion upon loose reports of 
incidental arguments. The rule, therefore, which the court is to lay down in this 
case will have the effect, not to disturb, but to settle the notions of the com- 
mercial part of this country on a point of very great importance as if regards the 
security and good faith of their transactions. For these reasons we think the 


judgment of the Court of King’s Bench ought to be reversed. 
Appeal allowed. 


The plaintiffs appealed to the House of Lords. The appeal came before the 
House on June 14, 1793. After hearing counsel the following question was put 
to the judges : 

‘Whether the evidence given on the part of the plaintiff, and confessed by the 

demurrer on the part of the defendant, be sufficient in law to maintain the 

plaintiff’s action.”’ 


The judges having delivered their opinions with their reasons and the question, 
it was ordered that the judgment given in the Exchequer Chamber, reversing the 
judgment of the Court of King’s Bench given for the plaintiff be reversed, and 
that the Court of King’s Bench do award a venire facias de novo, and proceed 
according to law. 

Appeal allowed. 


When the case again came before the Court of King’s Bench they stated that 
they retained the opinion previously expressed. 
Judgment for plaintiff. 





MACBEATH v. HALDIMAND 


[Court or Kina's Brencu (Lord Mansfield, C.J., Willes, Ashhurst and Buller, 
JJ.), May 10, 1786] 


[Reported 1 Term Rep. 172; 99 E.R. 1036] 


Crown—Crown servant—Liability on contract made in official capacity. 
Officials of the Crown cannot, in the absence of express stipulation or special 


circumstances, be made personally liable on contracts entered into by them in 
their official capacity. 


Notes. Applied: Unwin v. Wolseley (1787), 1 Term Rep. 674; Bowen v. Morris 
(1810), 2 Taunt. 374. Distinguished : Thompson v. Pearce (1819) 1 Brod & Bing 
25; Burrell v. Jones (1819), 8 B. & Ald. 47. Considered : Palmar Vv. Hintaign 
LSet); 6 App. Cas. 619. Referred to: Allen vy. Waldegrave (1818), 8 Taunt. 566: 
Gidley v. Lord Palmerston, [1814-23] All E.R.Rep. 109; Auty 7 Hutohtasen 
(1848), 6 C.B. 266; Grant vy. Secretary of State for India (1877) 20 Pep tig: 
Dunn vy. Macdonald, [1897] 1 Q.B. 401 (see [1895-9] All E.R.Rep. 1125 C A ) KE 

As to the liability of Crown officers, see 7 Hatspury’s Laws (3rd Edn) 259-955 


and ibid., vol. 30 pp. 701-706. For cases se 
, ; e 1 Dicest (Repl.) 754-758: 
(Repl.) 592 et seq., 88 Drazen (Repl) $8 56 ere cae 
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Cases referred to: 
(1) Savage v. North (circa 1786), cited in 1 Term Rep. at p. 180; 99 E.R. 1040; 
38 Digest (Repl.) 54, 285. 
(2) Lutterloh v. Halsey (undated), cited 1 Term Rep. 180; 99 E.R. 1040; 
1 Digest (Repl.) 754, 2927, 


Action for damages for breach of contract by the defendant, for work and labour, 
and services as agent. 

In 1779 the defendant, being governor of Quebec, appointed Captain Sinclair 
to the command of a fort called Michilimakinac, situated on Lake Huron. On 
Aug. 17, 1779, the defendant transmitted certain instructions to Sinclair respecting 
the government of the fort, in which he said: 


“You are to pay great attention to the Indians resorting to Michilimakinac, 
or furnished with necessaries thence. Endeavour to preserve them in good 
humour; and attach them by every means in your power to the King’s inter- 
est. ... You will draw bills of exchange for defraying the contingencies inci- 
dent to that post in the manner practised by Major De Peyster [an officer on 
whom that command had been before conferred], taking care to moderate and 
reduce those expenses, as far as can be done without injuring the King’s service.”’ 


For some time Sinclair employed one Grant to distribute presents among the 
Indians and to procure military stores, etc., for the use of the garrison, and, to 
defray these and other expenses, he drew bills of exchange upon the governor 
according to his instructions. When these accounts came to the defendant, he 
objected to several of the articles as unnecessary and exorbitant, and soon after 
recommended the plaintiff to Sinclair by a letter dated May 16, 1782, of which 
the following is an extract: | 


“On an examination of the accounts accompanying your late draughts for 
expenses incurred at Michilimakinac the articles are in general charged at prices 
exceeding all bounds of moderation. On the comparison of the prices made 
here, the advantage taken of the necessities of the Crown by the traders at 
Michilimakinac is shamefully obvious, and it is more so in the account of 
Mr. Grant, who appears to be an agent for government, than in any other 
particular. Persuaded that you have supplied your wants from those traders 
in whom you have had the greatest reason to confide, I find there is but little 
to be expected from any of them residing at that post, which induced me 
to make inquiry if any person could be found here more worthy of the public 
confidence. A Mr. Macbeath, who will deliver this letter, and who has just 
made application for a pass, was mentioned to me as a man of known and 
established integrity, and, upon a more particular inquiry, I find that he has 
always, both here and in the upper country, merited that character. I have 
proposed to him to supply the Crown with such quantities of Indian corn 
and grease as may be wanted for the necessary purposes at that post; and 
likewise all other articles which shall occasionally be wanted in the engineer 
department, which he has undertaken to do for £10 per cent. on the market 
prices at the place (costs and charges), a profit which appears to be reasonable, 
inasmuch as it is greatly under that hitherto charged. . . . These instructions, 
and all others that concern the interest of the Crown, I am persuaded that 
you will cheerfully give him.”’ 


A letter from the defendant to the plaintiff, dated May 17, 1782, was as follows : 


“Having thought it fit to direct Lieutenant-Governor Sinclair, commanding 
the post of Michilimakinac, to employ you in supplying such quantities of corn 
and grease, and all other articles, as shall be wanted for the use of the Crown 
at that post, in consequence of your offer to furnish the same at the rate 
of £10 per cent. on the costs and charges here and to Michilimakinac, for all 
articles (corn and grease excepted), and these at the same rate where they 
shall be purchased, for which sufficient vouchers are to accompany your 
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accounts, you are therefore hereby directed to make applications from time 

to time to Lieutenant-Governor Sinclair for such directions, information, and 

assistance, as will best enable you to execute that business to the greatest 

advantage for the public interest, as your continuing in this employ will 

entirely depend upon your conduct therein.”’ 

Several special orders were proved from Sinclair to the plaintiff for supplying 
particular articles, among which was the following, dated Aug. 1, 1782: 


“You will be pleased for the future, without any requisitions in form, to 
provide for the different services of the post, in the manner least expensive 
to government, and still equal to the necessities of the different departments. 


In pursuance of these orders the plaintiff furnished articles to a considerable 
amount, but when his bills, at the top of which was prefixed: ‘‘Government debtor 
to George Macbeath for sundries paid by order of Lieutenant-Governor Sinclair,”’ 
were sent to the defendant at Quebec, he objected to several of the articles as 
being unreasonable and furnished contrary to subsequent instructions. 

The bills which Sinclair drew in favour of the plaintiff were drawn on the 
defendant as Governor and Commander in Chief. The plaintiff finding that all 
these bills drawn by Sinclair and endorsed by himself would not be accepted by 
the defendant, received a partial payment from him with a proviso that it should 
not prejudice his claim for the remainder, to recover which was the object of 
the present action. It was acknowledged at the trial that all the accounts had 
been submitted to a board of officers by the defendant, for them to examine and 
report what charges ought to be allowed, and that the sum adjudged by them to 
be due, which fell very short of the plaintiff’s demand, had been paid by the 
Treasury. The action was tried before Butter, J., in Hilary Term, 1786, when 
a verdict was returned for the defendant on the direction of the judge. 


Cowper, Law and Adam moved for a new trial on the following grounds: 
(i) that the defendant had by his own conduct made himself personally liable, 
which question should have been left to the jury; (ii) that the plaintiff had no 
remedy against the Crown by a petition of right, on the supposition of which the 
jury had been induced to give their verdict. . 


LORD MANSFIELD, C.J., declared that the court did not feel it necessary for 
them to give any opinion on the second ground. 


Bearcroft and Bower showed cause. 


LORD MANSFIELD, C.J.—The only question before the court is whether the 
defendant be liable or not in this action. If he be, the plaintiff must recover ; 
if not, no consideration respecting the plaintiff's remedy against any other party 
can induce the court to make him so. 

There is no colour to say that the defendant is liable in his character of com- 
mander-in-chief. In a late case which was tried before me (Savage v. Lord 
North (1)), where one Savage brought amr action against Lord North, as First Lord 
of the Treasury, in order that he might be reimbursed the expenses which he had 
incurred in raising a regiment for the service of government, I held that the 
action did not lie. So in Lutterloh v. Halsey (2), which was an action brought 
| ae ees, who was a commissary, for the supply of forage for the 
army, the plaintiff having been i vi 
ee a bot employed by the defendant in that service, the 

In the present case it was notorious that the defendant did not personally 
contract. The plaintiff knew, at the time that he furnished the stores that the 
were for the use of government, and he afterwards made government dekin in hig 
bills. It has been urged that the defendant made himself liable after the debt 
was contracted. In my opinion, there is no ground for such an argument. The 
evidence does not warrant it. Then it was objected that whether oa defendant 
had made himself liable or not was a question which ought to have been left to 
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the jury to decide. But there was no evidence which was proper for their con- 
sideration, for the evidence consisting altogether of written documents and letters 
which were not denied, and the import of them was matter of law and not of 
fact. Therefore, I am of opinion that the verdict should stand. 


WILLES, J.—I think, under all the circumstances of the present case, that the 
defendant is not personally liable. The goods were furnished for the use of the 
Crown ; government was made debtor; and all the letters speak of the trans- 
action as having been considered in that light. If the defendant were liable, his 
person and property would be subject to an execution, and he must afterwards 
apply to government for a reimbursement, which would be no satisfaction to him 
for the inconvenience he had been put to. The letter from the defendant’s 
secretary shows that what he did was under the direction of government, and 
that the fund, out of which the plaintiff was to be paid, was the Treasury. Though 
I consider the faith of government as pledged for the acts of the defendant, yet 
I cannot consider him as personally answerable.~ As to the objection that this 
should have been left to the jury, it is decisive that this question comes before 
the court on a motion to set aside the verdict, and not a nonsuit. There was 
no other evidence but letters, which were before the jury, and the judge had a 
right to give his opinion upon them. The construction of deeds is a matter of 
law, but that of letters is proper for the consideration of the jury. 


_ ASHHURST, J.—In great questions of policy we cannot argue from the nature 
‘of private agreements. But even in these cases the question must be what was 
the meaning of the parties at the time of entering into the contract? A person 
acting in the capacity of an agent may undoubtedly contract in such a manner 
as to make himself personally liable, and that brings it to the true question here, 
namely, whether, from anything that passed between the parties at the time, it 
was understood by them that the plaintiff was to rely upon the personal security . 
of the defendant? Nothing appears from the evidence in this case to warrant such 
a conclusion. Government was made debtor, and it is evident that the plaintiff 
looked to them for payment, for he first made application to the Treasury, and 
his demand against the defendant was only an afterthought when he found he 
could not obtain the money in any other way. It seems to me that there is 
nothing in this transaction to fix the defendant, or to show that the plaintiff 
considered him as his debtor at the time that the credit was given. Great incon- 
veniencies would result from considering a governor or commander as personally , 
responsible in such cases as the present. For no man would accept of any office 
of trust under government on such conditions. Indeed, it has frequently been 
determined that no individual is answerable for any engagements which he enters. 
into on their behalf. There is no doubt but the Crown will do ample justice to 
the plaintiff's demands if they be well founded. 


BULLER, J.—I do not agree with my brother Writes as to the construction 
of letters. If they be written in so dubious a manner as to be capable of different 
constructions and can be explained by other transactions, the whole evidence must 
be left to the jury to decide upon, for they are to judge of the truth or falsehood 
of such collateral facts which may vary the sense of the letters themselves, but 
if they be not explained by any other circumstances, then, like deeds or other 
written agreements, the construction of them is a mere matter of law. In what 
character, then, as appears from these documents, did the defendant act through- 
out this business? It is true that he gave the orders to Sinclair, and that every- 
thing which the plaintiff did was pursuant to directions from the latter whom he 
was instructed to obey, but these orders flowed from the defendant, not in his 
own personal character, but as governor and agent for the public, and so the 
plaintiff himself considered it. In any case where a man acts as agent for the 
public, and treats in that capacity, there is no pretence to say that he is personally 


liable. Rule discharged. 
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. A 
CLINAN AND ANOTHER v. COOKE AND OTHERS 
[Lorp CHanceLior’s Court IN IRELAND (Lord Redesdale, L.C.), December 8, 9, 
13, 14, 1802] 
[Reported 1 Sch. & Lef. 22] 
Specific Performance—Contract—Uncertainty as to subject-matter—Demise of B 


land—Parol evidence to cure uncertainty—Contract void under Statute of 

Frauds—Part performance—Payment of money. oe 

The court will not order the specific performance of a contract which is 
uncertain as to material terms or its subject-matter. Uncertainty as to the 
subject-matter cannot be cured by parol evidence where the contract to be 
valid must be in writing, for the admission of such evidence would in effect C 
result in a breach of the provisions of the Statute of Frauds [now, e.g., s. 40 
of the Law of Property Act, 1925]. 

Under the provisions of those statutes no action can be brought for the 
specific performance of a contract which is void for non-compliance with them, 
but part performance of the contract may debar the defendant from setting 
up the statute. The payment of a deposit is not part performance of a contract D 
for the demise of land so as to take it out of the statute. 

Per Lorp Repespaute, L.C. (Ire.): I take it that nothing is considered as 
a part performance which does not put the [plaintiff] into a situation that 
is a fraud on him unless the agreement is performed, e.g., if upon a parol 
agreement a man is admitted into possession, he is made a trespasser and is 
liable to answer as a trespasser if there be no agreement.... Payment of E 
money is not part performance, for it may be repaid and then the parties will 
be just as they were before, especially if it is repaid with interest. 


Agent—Authority—Need to be in writing—Demise of land belonging to principal. 
An authority to an agent to demise land belonging to the principal need not 
be in writing. 
Evidence—Document—Parol evidence—Document referring to another docu- 
ment—Identification of document referred to. 
If one written instrument refers to another written instrument parol evidence 


is admissible to identify the instrument referred to: per Lorp RepeEsDA.e, 
L.C. (Ire.). 


Notes. As to specific performance of an uncertain contract and the effect of G 
part performance, see 86 Hatspury’s Laws (8rd Edn.) 283-290, 292-298. For 
cases see 44 Dicrst (Repl.) 33 et seq., 44 et seq. 


Cases referred to: 


(1) Tawney v. Crowther (1790), 3 Bro.C.C. 161; 29 E.R. 466, L.C.; 12 Digest 
(Repl.) 153, 977, 

(2) Binstead v. Coleman (1720), Bunb. 65; 145 E.R. 597; 12 Digest (Repl.) 190 os 
1310. 


(3) Parteriche v. Powlet (1742), 2 Atk. 388; 26 E.R. 682, L.C.: 40 Dj 
701, 1963. poise igest (Repl.) 


(4) ha v. St. Paul (1791), 1 Ves. 326; 30 E.R. 368; 30 Digest (Repl.) 440, 


(5) Allan v. Bower (1790), 3 Bro.d. - 80 Dj I 
oe (1790) to.C.C, 149; 29 E.R. 459, L.C.; 30 Digest (Repl.) 
(6) Joynes v, Statham (1746), 3 Atk. 388; 26 E.R. 1023 Reset ig 
410, 536. ; RK. , L.C.; 30 Digest (Repl.) 
(7) Walker v. Walker (1740), 2 Atk. 98; Barn. Ch. 214 
. » — “LOK, , . . > 26 E.R. 46 . 4 
Digest (Repl.) 45, 274, basal 


(8) Legal v. Miller (1750 ,2V. S . : i 
ae) (1750) es. Sen. 299; 28 E.R. 198; 44 Digest (Repl.) 109, 
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(9) Piteairn v. Oghourne (1751), 2 Ves. Sen. 375; 28 E.R. 241; 12 Digest (Repl.) 


279, 2150. 

(10) nt v. Salisbury (1684), 1 Vern. 240; 23 E.R. 440; 12 Digest (Repl.) 397, 

a a 

(11) Seagood v. Meale and Leonard (1721), Pree. Ch. 560; 24 E.R. 251; sub nom. 
Seagood v. Neale, 1 Stra. 426; 2 Eq. Cas. Abr. 49, pl. 20, L.C.; 12 Digest 
(Repl.) 147, 926. : 

(12) Foxreraft v. Lister (1701), cited in 2 Vern. p- 456; reversed sub nom. [Lester 
v. Foxcroft, Colles, 108; 1 E.R. 205, H.L.; 80 Digest (Repl.) 406, 493. 


Bill praying a specific performance of an agreement for a lease for three lives 
of certain lands, and if it should appear by the answer of the defendant Cooke 
that he had put it out of his power to make a lease pursuant to the agreement, the 
bill prayed that he should be decreed to make compensation to the plaintiffs. 

In 1798, Mr. Cooke caused an advertisement to be inserted in the public papers 
in the following words : , 


“To be let for three lives or thirty-one years from May 1 next, the lands of 
Purcell’s Garden, containing [then followed a description of the lands]. 
Application to be made to William Cooke, Esq., or Edmund Meagher of [ete.], 
dated Oct. 23, 1798’’ 


In consequence of this advertisement the plaintiffs applied to Meagher, and entered 
into a treaty with him fora lease of the lands. On Feb. 15, 1799, the following 
article was executed : 


‘““Memorandum of an agreement concluded by and between William Cooke, 
Esq., of [etc.] and Patrick Clinan and Michael Clinan both of [ete.] [by which 
William Cooke] has demised and let to the said P. and M. Clinan all that 
part of the lands of Purcell’s Garden, now in the possession of Michael and 
Martin Cahill containing [etc.] at the yearly rent of two guineas per annum 
for the first year commencing from May 1 next, and £2 8s. annually for the 
remainder of the term. The said William Cooke is to give the said P. and M. 
Clinan peaceable possession in case the said Michael and Martin Cahill dispute 
giving the possession according to a notice served them in writing on 
May 1 next; otherwise the said P. and M. Clinan are to have lawful interest 
on the money they deposited; which sum a receipt specifies: same leases to 
be perfected at the requisition of either party.—Given under our hands and 
seals this 25th day of February, 1799. 

Attested by two Ii. Meacuer. (Seal.) 
witnesses. P, CLINAN. (Seal.).”’ 


The money alluded to in the memorandum was a sum of fifty guineas which Cooke 
had received from the plaintiffs in consideration of the lease at the recommenda- 
tion of Meagher, who also appeared to have received a sum of twenty guineas from 
the plaintiffs for which no receipt was given. 

The plaintiffs prepared and tendered a lease for three lives, but Mr. Cooke 
refused to perform the agreement, and in May, 1799, he granted a new term of the 
lands to the defendants, the Cahills, who knew of the agreement made with the 
plaintiffs. The bill alleged that Meagher was a general agent for Mr. Cooke and 
as such was authorised to let the lands for him. Of this fact there was no evi- 
dence, but the answer of Cooke admitted that he had caused the advertisement to 
be inserted and referred to it, and believed the lands were advertised to be let for 
three lives or thirty-one years, that being the limits of his power of demising 
under his marriage settlement. It admitted that there was a reference to 
Meagher in the advertisement, but denied that he did either by power of attorney 
or by any other means authorise Meagher to let the lands. It stated that he had 
a great reliance on the honesty of Meagher that he would not impose on him, 
and then it stated a conversation with Meagher concerning the proposal of the 
plaintiffs and that Meagher, knowing that the defendant had some occasion for 


cad 


18 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 
some ready money, advised him to accept the fifty guineas which, as he were 
the plaintiffs had offered. It admitted that he did accept the ee an Pg 
thereupon order and direct Meagher to go to the defendants, the Cahills, an 

the plaintiffs, and, 


with the concurrence of the Cahills, that then the plaintiffs should have the lands 


agreeable to their proposal but not otherwise. Meagher without being ae on 
that subject entered into the agreement stated. It appeared that shortly 2 io 
the bill was filed, Cooke tendered the fifty guineas to the plaintiffs, who refuse 

to accept it. As to the term, the answer did not state whether Cooke a 
the proposal as a proposal for three lives or thirty-one years, but said that the 
parties were mutually to determine whether it should be for three lives or 
thirty-one years. Parol evidence was offered that the defendant acknowledged 
Meagher as his agent, said he would abide by his bargains, and referred persons 
to him on matters respecting the lands. 


O’Grady, J. Ball and C. Ball for the plaintiffs. 
Burston, Plunket, Lockington and Busshe for the defendants. 


LORD REDESDALE, L.C., stated the facts and continued: It is insisted that 
wherever an authority is given to another to enter into a contract of this descrip- 
tion, it must be in writing. There is no foundation for this proposition. The 
words of the Statute of Frauds do not import any such thing, and there are 
decided cases to the contrary. Therefore, the authority in this case is a sufficient 
authority as far as it is admitted, that is, it is an authority to conclude an agree- 
ment with the plaintiff for a term either of three lives or thirty-one years, but 
that was unquestionably to be expressed in any agreement to be made between 
the parties, and it cannot be taken to be an authority otherwise than as so expressed. 
It has been questioned whether an authority was given to conclude this agree- 
ment. I think that the defendant Cooke cannot contend that an authority to 
conclude the agreement was not intended to be given, because fifty guineas were 
paid to him in consideration of it, which he accepted, and, therefore, he must 
have understood that Meagher had gone beyond merely informing these persons 
that they might have an agreement provided the Cahills agreed to give up the 
possession. He must have understood that they had come to an agreement, and, 
therefore, I must presume that the agreement was made, and made pursuant to 
an authority. 

The next question is whether this agreement was made according to the authority. 
The words of Cooke’s answer are, ‘‘that, if he [Meagher] was satisfied he could 
give peaceable possession, etc.,’’ he was authorised to do so. It depended entirely 
on the mind of Meagher, and I think we must take it that he was satisfied as 
far as the nature of the thing admitted of it. He could not know with absolute 
certainty, whether the Cahills would quit or not. It is, indeed, clear that he was 
not perfectly satisfied on that subject because in the agreement which he signed 
he has introduced a provision which shows he was still apprehensive that the 
Cahills would hold out, but this apprehension did not weigh so far as to prevent 
the agreement, else it would have been absurd to have entered into the agreement 
at all until the Cahills had quitted. Besides, Cooke himself having accepted fifty 
guineas, was bound to satisfy himself on that subject. I do not, therefore, think 
that that is a ground for objecting to the performance of this agreement. 

Then comes the question whether there is an agreement in writing sufficiently 
expressed. Now, whenever an act is done under an authority, it must be in 
pursuance of that authority. If you suppose that Meagher was authorised to make 
be & perfok agreement that i to'be nado, We ane Crane, of Cooke, mts 
Rees star 4 yeti os ae : i a3 i must € an agreement which is to 
ee ag PR ae : t ere was in the agreement any fraudu- 
not be bound by it ats had Bs 35 Mert f ae Bove: Beamaus 
i ea aageae - rie ad no authorised Meagher to commit a fraud. How- 

ggestion of fraud in Meagher. The utmost that can be said is 
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that the not inserting the term in the agreement was ignorance, mistake, or 
blunder, but the agreement is, therefore, imperfect, and being so, it is not an 
agreement according to the authority, and on that ground I think it would be 
extremely difficult to decree what the bill seeks. 

Tt is contended that this omission may be supplied by parol evidence, and 
particularly by reference to the advertisement. The plaintiffs have taken it to be 
a contract for a lease of three lives; therefore, the contract they propose to 
perform is a contract at the rent expressed in the paper for three lives. A refer- 
ence to the advertisement will not serve their purpose, because the ambiguity 
remains, for in the advertisement it is ‘‘three lives or thirty-one years’’; there is 
nothing in the advertisement that gives a choice to the tenant. Cooke’s answer 
says that it should be either the one or the other as the parties should agree, 
and the case is perfectly silent as to the fact of any agreement on the point except 
as to the plaintiffs having prepared a lease for three lives, for it is not stated in 
their bill that they meant the agreement to be for three lives or that Meagher 
signed it meaning it to be so. For this reason, therefore, it is impossible to connect 
this agreement with the advertisement. But suppose there were no uncertainty in 
this particular, and that the advertisement had expressed three lives only, you 
then are to connect these two transactions. How? by parol evidence. If the 
agreement had referred to the advertisement, I agree parol evidence might have 
been admitted to show what was the thing (namely, the advertisement) so referred 
to, for then it would be an agreement to grant for so much time as was expressed 
in the advertisement, and the identity of the advertisement might be proved by 
parol evidence, but there is no reference whatever to the advertisement in this 
agreement. 

Tawney v. Crowther (1) was: mentioned in argument. There the agreement was 
prepared in writing; the defendant declined to sign it, but he wrote a letter which 
Lorp Txaurtow said he relied on as referring to the written paper containing the 
terms of the agreement, and he thought that letter was tantamount to signing 
the written agreement, which written agreement, by the by, was in the defen- 
dant’s own hands. It is a misfortune that persons publishing reports of cases 
in equity do not take the trouble of looking into the decrees. In that case Lorp 
Tuurtow, though he pronounced that decree, yet he gave the defendant his costs 
provided he consented to deliver up possession within a certain time. His Lord- 
ship was diffident of his opinion, and intimated that he did so to secure against 
an appeal, the property being but small, and this shows that he did consider that 
as a doubtful case, otherwise it would be extraordinary that the defendant should 
have his costs where he was wrong. I have often discussed that case, and I 
never could bring my mind to agree with Lorp Taurtow’s decision, for this 
reason: he considered the letter tantamount to a signing of the agreement. I 
thought the true meaning of it was: ‘‘I will not bind myself, but you shall rely 
on my word.’’ The case is not very accurately reported, but it appears to me 
strong in favour of the opinion I entertain in this case, supposing Lorp THuRLOW 
to be right, because Lorp Taurtow considered a reference to the written. agree- 
ment essentially necessary, he considered the letter and the agreement one and 
the same thing, and the letter as a recognition of the agreement, as of a paper 
referred to in the possession of the defendant, and as a thing in which parol 
evidence was not otherwise necessary than to identify the thing produced. 

In Binstead v. Coleman (2) the proposition is a mere general assertion (Bunb. 
65) : 
‘Where there is an agreement by writing executed, you cannot come by 
evidence to supply any defect in that agreement which was intended to: be 
part of that agreement, but not inserted in it; for that would be to evade the 
Statute of Frauds and introduce more perjury.” 


This is stated as having been said by Parker, C.B., and it is added that the whole 
court were of the same opinion, but whether said in the case before the court, 
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whether aad judicially, we cannot learn, and there is, therefore, no great depen- 


dence to be had on that case. a 
In Parteriche v. Powlet (3) Lorp Harpwicke is made to say (2 Atk. at p. 384): 


“To add anything to an agreement in writing by admitting parol evidence 
which would affect lands, is not only contrary to the Statute of F rauds and 
Perjuries, but to the rule of the common law before that statute was in being. 


That appears to be a mere dictum when you look into the circumstances of that 
case, which I have reason to know is most imperfectly stated by ATKYNS. I have 
a collection taken from the Registrar’s Books by Mr. Hotzisr, a gentleman of the 
English Bar who has been very accurate, and it appears from his note that this 
was said incidentally by Lorp Harpwicke, and that it does not apply to the case. 
However, these expressions do tend to show a general opinion on the subject. 

In Brodie v. St. Paul (4), Butuer, J., came to a decision of the point, though 
it is extremely difficult to collect that from the report of the case, for I observe 
that the reporter has omitted to state the fact on which the question turned. 
He does not state the agreement, and you only discover from the argument what 
was really the question between the parties. The agreement was signed on 
Feb. 2, 1787. It referred to certain covenants which had been read, contained in 
a described paper. It was clear that all the covenants contained in that paper 
had not been read, and which of them had been read and which had not was 
the difficulty. I recollect that one way by which we attempted to get out of the 
difficulty was that everything in dispute was to be left to Mr. Askew, and we 
insisted that he was to determine what had been read, and what had not, but 
Butter, J., thought that was a matter of mere evidence, and not a thing that was 
meant to be left to Mr. Askrw’s determination. In the course of the argument 
of that case, Allan v. Bower (5) was mentioned, and Butter, J., speaking of that 
case, says that if that case was right it depended on part performance—that the 
agreement being partly performed opened the case to parol evidence. There the 
whole agreement was by parol; there was no agreement in writing, there was an 
instrument under the hand of Bower which was produced for the purpose of 
showing that he had made some parol agreement with the tenant. But in Brodie 
vi St. Paul (4), Bunter, J., says he was clear that the agreement was not sufficient 
to sustain an action at law, for that nobody could tell, except by parol testimony, 
what covenants had been read and what not; that part performance takes a case 


out of the statute, but that in that case there was nothing that could do so. He 
said ; 


“The question here is, what is the agreement? The whole depends upon 
parol. If the agreement is certain, and explained in writing, signed by the 
parties, that binds them; if not, and evidence is necessary to prove what the 
terms were, to admit it would effectually break in upon the statute and introduce 


all Swen inconvenience, and uncertainty, the statute was designed to 
prevent. : 


I must confess that I feel this to be perfectly right, and I am convinced that though 
the counsel for Mr. Brodie felt that he was very ill-used, yet they felt also that 
it was impossible that relief could be afforded him, and ‘that this blunder had 
made the agreement so imperfect that the statute forbid its execution. 

Allan v. Bower (5) appears in 8 Bro.C.C. 149 to have come on again on a 
re-hearing, and on that re-hearing it appeared that the proceeding was in itself 
irregular, that it was a decree made, not when the cause was at hearine but on 
a motion for an injunction, and, therefore, Lorp Taurntow was under the necedeck 
of setting it aside, as being irregularly made. I know it never came on ee 
Whether the decision would have been the same if it had, I cannot yenbure 6 
say, but that must at all events have depended on its being, or not being, considered 
P ye execution of a parol agreement, for Lorp TaurLow thought that the paper 
eft behind by Mr Bower showed that he had come to some parol agreement aaa 
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having done so had let the plaintiff into possession, and that the plaintiff had laid 
out great sums of money on the farm. This he considered as proved by that 
paper, which he considered as a confession by Bower of that fact, and this he 
thought sufficient ground for directing an inquiry what was the agreement entered 
into to which that paper referred. That is, he considered that paper, not as an 
agreement to be supplied by parol evidence, but as evidence of a parol agreement. 
There were very great doubts whether that was a solid opinion though Lorp 
Taurtow took it up very strongly, and his decisions were very seldom unsatis- 
factory. Any person who reads his decision in 8 Bro.C.C. 149, will find that he 
did not feel himself very strong when he delivered his opinion. There was some- 
thing of the same impression as was on his mind in Tawney v. Crowther (1). In 
the first of those cases, where a man said he would not sign a paper, Lorp THurLow 
considered this tantamount to a signature, and in the latter, when the expressions 
of the party were, ‘‘that he had not given his tenant a lease because he was not 
willing to grant leases,’’ his Lordship held this as an agreement to grant a lease. 
I confess my mind could never follow these two cases, and there was great doubt 
among the Bar on both of them. However, I think neither of these cases decides 
the present. So far as they touch it, they rather confirm the opinion I have 
formed, particularly Tawney v. Crowther (1), for there, Lorp Tuurtow con- 
sidered the letter as referring distinctly to the other paper. 

Joynes v. Statham (6) was also mentioned. There a bill was filed for a specific 
performance of an agreement for a lease. The defendant alleged that there was 
a mistake in the agreement with respect to the rent, that the rent was to be - 
clear of taxes, and that that was not inserted in the agreement; on that ground 
he resisted performance, and he offered to read parol evidence to show that that 
was part of the agreement. That was admitted on a ground which I take to be 
perfectly clear. The bill was filed to compel performance of an agreement. The 
defendant says, ‘‘the agreement you have got signed was not the agreement I 
entered into, and I, therefore, am not bound to perform it.’’ Suppose the omis- 
sion fraudulent, the plaintiff might have proved a case of fraud to avoid it, and 
it is quite equal whether it is insisted on as a mistake or a fraud: so says Lorp 
HarDwIckeE. 

It is true that Arkyns makes Lorp Harpwicke say (8 Atk. at p. 389) : 


“Suppose the defendant had been the plaintiff and had brought the bill for 
a specific performance of the agreement. I do not see but he might have been 
allowed the benefit of disclosing this to the court.”’ 


This passage was cited for the purpose of showing that Lorp Harpwicxe thought 
there might be an addition to the agreement by parol. I have found a reference 
to a note of the same case by Mr. Brown who was King’s Counsel in Lorp Harp- 
wickr’s time and in great business, and the manner in which he has put this 
case is thus: 


“But query, if on a bill for performance of an agreement, and an attempt 
to add to the agreement by parol, whether plaintiff can do it in that case.”’ 


Therefore, Mr. Brown certainly did not understand Lorp Harpwickr as saying 
that it could be done, and looking attentively at the words used by Arxyns, I do 
not think they import anything positive. é 

There is a prior case, Walker v. Walker (7), where Lord HarDwIckE is made 
to say something similar, and there seems to have been somewhat of a floating 
idea in the mind of his Lordship that by possibility a case might be made in which 
even a plaintiff might be permitted to show an omission in a written agreement 
either by mistake or fraud. However, I can find no decision except the contrary 
way. The admission of such evidence as matter of defence is frequent: Legal v. 
Miller (8). The same doctrine is stated in Pitcairn v. Ogbourne (9), and in an 
older case, Goman v. Salisbury (10). It is used to rebut an equity. The defendant 
says: ‘‘The agreement you seek is not the agreement I.meant to enter into, and 


ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 
It should be recollected what are A 


22 
then he is let in to prove fraud or mistake. 
the words of the statute : 

‘‘No person shall be charged upon any contract or sale of lands [etc.] unless 


the agreement or some memorandum or note thereof shall be in writing, 

signed by the party to be charged therewith or some other person thereun 

by him lawfully authorised.”’ B 
No person shall be charged with the execution of an agreement who ire not gine 
by himself or his agent signed a written agreement, but the statute does no say 
that if a written agreement is signed, the same exception shall not hold to it 
that did before the statute. Before the statute, if a bill had been brought for 
specific performance and it had appeared that the agreemens had been prepared 
contrary to the intent of the defendant, he might have said : That is not the agree- © 
ment meant to have been signed.’’ Such a case is left as it was, by the statute : 
it does not say that a written agreement shall bind, but that an unwritten agree- | 
ment shall not bind. , 

Under these circumstances if it be not possible to make this a case of part 
performance it is impossible to make such a decree as is sought by the plaintiff. 

I should have great difficulty if there were evidence of a part performance. I must JD 
have directed a further inquiry, for the party has not suggested by his bill that 
the agreement was for three lives, or for any specific time, and the case stands, 
both on the pleadings and evidence, imperfect on that head. As to the fact that 
leases were tendered to Mr. Cooke and what passed on that occasion, it is not 
said that he had read them, or that he knew the contents, and at most it amounts 
only to evidence that, if he found the leases not improper and that the Cahills 
would give up possession, he agreed to execute them. 

But I think this is not a case in which part performance appears. The only 
circumstance that can be considered as amounting to part performance is the 
payment of the sum of fifty guineas to Mr. Cooke. It has always been considered 
that the payment of money is not to be deemed part performance to take a case 
out of the statute. Seagood v. Meale and Leonard (11) is the leading case on that Ff 
subject. There a guinea was paid by way of earnest, and it was agreed clearly 
that that was of no consequence in the case of an agreement touching lands. 

If payment of fifty guineas would take a case out of the statute, payment of one 
guinea would do so equally, for it is paid in both cases as part payment, and no 
distinction can be drawn, but the great reason, as I think, why part-payment does 
not take such agreement out of the statute is that the statute has said [in :sveh Tee 
repealed] that in another case, viz., with respect to goods, it shall operate as 
part performance. The courts have, therefore, considered this as excluding agree- 
ments for lands, because it is to be inferred that when the legislature said it 
should bind in the case of goods and were silent as to the case of lands, they 
meant that it should not bind in the case of lands. 

But I take another reason also to prevail on the subject. I take it that nothing 
is considered as a part performance which does not put the party into a situation 
that is a fraud upon him unless the agreement is performed, for instance, if upon 
a parol agreement a man is admitted into possession, he is made a trespasser and 
is liable to answer as a trespasser if there be no agreement. This is put strongly 
in Foxcraft v. Lister (12). There the party was let into possession on a parol 
agreement, and it was said that he ought not to be liable as a wrongdoer to account if 
for the rents and profits. Why? Because he entered in pursuance of an agree- 
ment. For the purpose of defending himself against a charge which might other. 
wise be made against him such evidencé was admissible, and if it was admissible 
for such purpose, there is no reason why it should not be admissible throughout. 
That, I apprehend, is the ground on which courts of equity have proceeded, in 
permitting part performance of an agreement to be a ground for avoiding the 
statute, and I take it, therefore, that nothing is to be considered as part perform 
ance which is not of that nature. Payment of money is not part performance, for 
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it may be repaid, and then the parties will be just as they were before, especially 
if repaid with interest. It does not put a man who has parted with his money 
into the situation of a man against whom an action may be brought, for in Foxcraft 
y. Lister (12), which led the way, if the party could not have produced in evidence 
the parol agreement, he might have been liable in damages to an immense extent. 

On this ground, therefore, I think this is not a case in which I can consider 
that there is a part performance to warrant my decreeing performance of an agree- 
ment the terms of which are left thus imperfect and must be supplied by parol 
evidence, which would be contrary to the statute. There is no sufficient ground 
to consider this case out of the statute, and I am of opinion that the bill must 
be dismissed. 

There is another part of the case which requires a little notice. The plaintiffs 
do appear in the light of persons who at least offered some money to Meagher. 
That fact is not distinctly alleged by the answer, yet it is alleged that Meagher 
entered into this agreement with the plaintiffs in~consequence of some money 
which he received from them, and that he did it to the prejudice of the defendant. 
It also appears that the sum of twenty guineas was paid by the plaintiffs to 
Meagher, and that it was paid without a receipt. These are suspicious circum- 
stances. The bill insists that this money was paid on account of rent; if so, why 
was not some receipt given for it as well as for other payments of the same kind? 
I think the case on the part of the plaintiffs very suspicious and not at all favour- 
able. But I think the conduct of the defendant also very unjustifiable—quite 
unwarrantable after retaining the fifty guineas as he has done. He receives fifty . 
guineas in February in consequence of an agreement which was to be executed 
in May; he takes advantage of the imperfection of the agreement; but, with the 
impression on his mind that it was imperfect, he retains the money in his hands 
without even tendering it, until a bill is on the point of being filed. Although 
I dismiss this bill as to the performance of the agreement for a lease, yet there 
is one part of the agreement clear and distinct, that in case of failure, the fifty 
guineas was to be repaid with interest, and, therefore, I shall direct the registrar 
to compute what is due on the foot of the fifty guineas and interest. I have a 
great inclination to give the plaintiffs costs on that part of the case, and I shall 
dismiss the bill so far as it seeks a lease, without costs. As to the Cahills, they 
have acted a dishonest part; they knew of the agreement; and I shall dismiss the 
bill as against them, without costs. 

Order accordingly. 
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HOWE v. EARL OF DARTMOUTH 
HOWE v. COUNTESS OF AYLESBURY 


[Lorp CHANceLLor’s Court (Lord Eldon, L.C.), May 22, 1802] 
[Reported 7 Ves. 137; 82 H.R. 56] 


Executor—Wasting or reversionary assets—Residuary personal estate—Duty to. 
convert and invest in recognised permanent investments. 
Where residuary personal estate is settled it is to be assumed, in the absence 

of evidence of a contrary intention, that the testator intended that his legatees 
should enjoy the same thing in succession. To give effect to this intention 
such parts of the estate as are of a wasting or reversionary character ought to 
be converted and invested in permanent investments of a recognised character. 


Notes. Considered: Holland v. Hughes (1809), 16 Ves. 111. Applied: Dimes 
v. Scott, [1824-34] All E.R.Rep. 653. Explained: Alcock v. Sloper (1833), 2 My. 
& K. 699. Considered: Pickering v. Pickering [1835-42] All E.R.Rep. 534; 
Hinves v. Hinves (1844), 3 Hare, 609; Cafe v. Bent (1845), 5 Hare, 24. Applied: 
Pickup to Atkinson (1846), 4 Hare, 624. Considered: Cotton v. Cotton (1850), 
14 Jur. 950. Applied: Morgan v. Morgan (1851), 14 Beav. 72; Blann v. Bell 
(1852), 2 De G.M. & G. 775; Meyer v. Simonsen (1852), 5 De G. & Sm. 723. 
lixplained: Bard v. Fardell (1855), 7 De G.M. & G. 628. Considered: Gurney v. 
Gurney (1855), 3 W.R. 383. Distinguished: Simpson v. Lester, [1843-60] All 
i.R.Rep. 690. Applied: Craig v. Wheeler (1860), 29 L.J.Ch. 374. Explained : 
Stroud v. Gwyer (1860), 28 Beav. 1380. Applied: Pidgeon v. Spencer (1867), 16 
L.T.°83;, Tickner v..Old (1874), L.Reils iq. 422. Considered: Thursby v. 
Thursby (1875), L.R. 19 Eq. 895; Macdonald v. Irvine (1878), 8 Ch.D. 101. 
Applied: Re Smith’s Estate, Clifford vy. Washington (1879), 48 L.J.Ch. 205. Con- 
sidered: Re Nicholson, Nicholson vy. Nicholson, [1895] W.N. 106; Re Pitcairn, 
Brandreth v. Colvin, [1895-9] All E.R.Rep. 1244. Applied: Re Game, Game v. 


A 


D 


E 


Young, [1897] 1 Ch. 881. Considered: Re Bland, Miller v. Bland, [1899] 2 Ch. BP 


336; Re Hammersley, Heasman v. Hammersley (1899), 81 L.T. 150; Re Van 
Straubenzee, Boustead v. Cooper, [1901] 2 Ch. 779; Stanier v. Hodgkinson (1903), 
73 L.J.Ch. 179; Re Bentham, Pearce v. Bentham (1906), 94 L.T. 807; Re Bates 
Hodgson v. Bates, [1904-7] All K.R.Rep. 450; Re Nicholson, Eade v. Nieholecnt 
[1908-10] All E.R.Rep. 669. Applied: Re Wareham, Wareham v. Brewin 
[1912] 2 Ch. 312. Considered: Re Evans’ Will Trusts, Pickering v. Bonne: 
[1921] 2 Ch. 309. Applied: Re Trollope’s Will Trusts, Public Trustee v. Trol. 
lope, [1927] All E.R.Rep. 365. Distinguished: Re Sullivan, Dunkley v. Sullivan 
[1929] All E.R.Rep. 564. Considered : Re McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 145; Re Bate, Public Trustee v. Bate, [1938] 4 All E.R. 218: Fe 
Berton, Vandyk v. Berton, [1938] 4 All E.R. 286. Applied: Re Fawcett Public 
Trustee v. Dugdale, [1940] Ch. 402. Considered: Re Woodhouse Public ‘Trustes 
v. Woodhouse, [1941] 2 All E.R. 265. Applied: Re Fisher Hack, v. Fisher 
[1943] 2 All E.R. 615. Considered: Re Parry, Brown vy. Parry [1946] 2 ‘All BE R. 
412; Re Lucas, Bethune v. Lucas, [1947] 2 All E.R. 218. n. Distzeot inked : Re 
ee te v. Simpson, [1957] 2 All E.R. 193. Applied : Re me Tied 
ank, Ltd. v. Berry, [1961] 1 All E.R. 529. Referred tg. yy. ae 

Leys $ J. 800; Mills v. Mills (1835), 7 Sim. 501; Clough v. ee Re we! 
490; Sutherland v. Cooke (1844), 1 Coll. 498; Chambers vy. Chambers (1346) 15 
Hanae VG aa aaa (1847), 11. Jur. 921: House v. Way (1848), 18 L J.Ch 
22; Milne v. Parker , 17 L.J.Ch.-194: Pre k 1850) 
38 H.L.Cas. 195; Bate v. ee heen ‘e Ge re ae 
(1857), 23 Beav. 512; Johnston v. Moore (1858), 27 T J Ch. 458; par ae 9 
Stephens (1863), 10 L.T. 225; Ibbotson v. El ; 5 Tene ne 

Y ve RQ) ¢ ¥ vam (1865), L.R. 1 Eq. 188; Craven 
v. Craddock (1869), 20 L.T. 6388; Re London and North Western Rail Co 


Estate (1870), 40 L.J.Ch. 135; Greaves v. Smith (1874), 29 L.T. 798: ee Sewell’s 


nv. Lean 


G 


L.C.Ct.] HOWE v. EARL OF DARTMOUTH 25 


(1875), 32 L.T. 305; Waters v. Waters (1875), 82 L.T. 306, n.; Re Bagshaw’s 
Trusts (1877), 46 L.J.Ch. 567; Gray v. Siggers (1880), 15 Ch.D. 74; Re Leonard. 
Theobald vy. King (1880), 43 L.T. 664; Robertson v. Broadbent (1883), 8 App. fos. 
812; Re Chancellor, Chancellor v. Brown (1884), 53 L.J.Ch. 443; Re Photon, 
Wood v. Thomas, [1891-4] All I).R.Rep. 471; Re Armitage, Armitage v. Garnett, 
[1893] 3 Ch. 337; Re Gasquoine, Gasquoine v. Lucas, [1894] 1 Ch. 470; Re White. 
head, Peacock v. Lucas, [1894] 1 Ch. 678; Re Hubbuck, Hart v. Stone, [1896 } 
1 Ch. 754; Pardoe v. Pardoe (1900), 82 L.T. 547; Rowlls v. Bebb, Re Rowlls 
Walters v. Treasury Solicitor, [1900-3] All E.R.Rep. 756; Re Woods, Gabellini 
v. Woods, [1904] 2 Ch. 4; Re Chaytor, Chaytor v. Horn, [1904-7] All E.R.Rep. 
230; Re Charteris, Charteris v. Biddulph, [1917] 2 Ch. 379; Re Tedlie, Holt v. 
Croker (1922), 91 L.J.Ch. 346; Re Barratt, National Provincial Bank v. Barratt, 
[1925] All E.R.Rep. 193; Re Corelli (1925), 69 Sol. Jo. 525; Re Brooker, Brooker v. 
Brooker (1926), 70 Sol. Jo. 526; Re Plowman, Westminster Bank, Ltd. v. Plowman, 
[1943] 2 All E.R. 532; Re Hey’s Settlement Trusts, Hey v. Nickell-Lean, [1945] 1 All 
E.R. 618; Re Ullswater, Barclays Bank, Ltd. v. Lowther, [1951] 2 All E.R. 989; 
Re Wynn, Public Trustee v. Newborough, [1952] 1 All E.R. 841; Re Whitehead’s 
Will Trusts, Public Trustee v. White, [1959] 2 All E.R. 497; Philipson-Stow v. 
I.R.Comrs., [1960] 3 All E.R. 814. 

As to the rule in Howe v. Dartmouth, see 16 Hauspury’s Laws (3rd Kdn.) 
381-384 ; and for cases see 48 Diarst (Repl.) 40 et seq. 


Cases referred to: 
(1) Gibson v. Bott (1802), 7 Ves. 89; 382 E.R. 87, L.C.; 47 Digest (Repl.) 88, . 
619. 
(2) Cranch v. Cranch (1797), 7 Ves. 141-148, n. 
(3) Powell v. Cleaver (1788); 7 Ves. 142, n. 
(4) Ex parte Champion (prior to 1790), cited 3 Bro.C.C. at p. 147; 7 Ves. 150; 
29 E.R. 458; 23 Digest (Repl.) 456, 5257. 


Petition for the re-hearing of an administration suit. 

By his will, dated Oct. 25, 1774, William, Earl of Strafford, gave to his wife 
Anne, Countess of Strafford, all his personal estate whatsoever (except the furni- 
ture of Wentworth Castle) for her life subject to the following out-payments and 
legacies. He also left to her all his houses, gardens, parks, and woods, and all 
his landed estates for her life, and afterwards all his personal and landed estates 
to his eldest sister Lady Anne Conolly, for her life; and then to the eldest son 
of George Byng; afterwards to his second, third, or any later sons he may have 
by the testator’s niece Mrs. Byng, and then to the eldest son and other sons 
successively of the Earl of Buckingham by his niece Caroline, all of them to be 
subject to the following out-payments and legacies. He left his wife the sum 
of £15,000, to dispose of as she pleased, and the value of £500 in furniture in 
Wentworth Castle, of whatever sort she chose, else the whole furniture to be hers 
if she met with any difficulty in this disposition. He gave several legacies and 
annuities, declared that he would have all his debts paid, and gave all his servants 
a year’s wages. , 

The testator died on Mar. 10, 1791. Anne, Countess of Strafford, died during 
his life, on Feb. 9, 1785. Lady Anne Conolly filed a bill for an account of the 
personal estate, etc. By a decree, made at the Rolls on May 17, 1793, the usual 
accounts were directed, and it was declared that the plaintiff would be entitled 
to the interest of the clear residue of the testator’s personal estate during her 
life. An inquiry was directed as to who were the next-of-kin of the testator at 
the time of his death. The Master’s report, dated Mar. 7, 1796, stated the account 
of the personal estate, part of which consisted of the following stocks and annuities, 
standing in the testator’s name at his death: £4,320 bank stock; £9,572 per 
annum long annuities; £750 per annum short annuities. Under orders made in 
the cause the sums of £15,000 and £4,000 had been paid in by the executors, 
and laid out in 3 per cent. Consolidated Bank Annuities. 


ee 
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By a decretal order made on May 7, 1796, the balance of the personal gor 
in the hands of the executors, and of the interest, etc., was ordered to be ee 
into the bank, and that the executors should transfer the £4,320 bank stock, the 
£9,572 per annum long annuities, and £750 per annum short annuities, to the 
Accountant-General, in trust in the cause, that the said funds, when so trans- 
ferred, should be sold with his privity, and that the money to arise by such sale 
should be laid out in the purchase of 3 per cent. annuities, in trust in the cause, 
subject to further order. It was further ordered that the Master should appropriate 
a sufficient part of the bank annuities, when purchased, to answer the growing 
payments of the several annuities, and that as any of the annuitants should die 
the funds appropriated respectively should fall into the general residue, with 
liberty to apply. It was ordered that the interest of the residue of the bank 
annuities after such appropriation, and also the interest and dividends of the 
£4,320 bank stock, should be paid to the plaintiff Lady Anne Conolly for her life, 
and on her death any person or persons entitled thereto were to be at liberty to 


apply. After providing for the costs out of the balance of the personal estate — 


and for the arrears of the annuities out of the sum of £2,067 ‘6s. 1d., the balance 


of the interest and dividends received by the executors and ordered to be paid. 


into the bank, it was ordered that the remainder should be paid to Lady Anne 
Conolly, and also that £1,846 9s. 7d. cash in the bank, which had arisen from 
interest of the funds in which part of the testator’s personal estate had been 
invested, should also be paid to her, and that the dividends of £24,619 4s. 10d. 
3 per cent. bank annuities, in which the sums received by the executors from the 
personal estate had been invested, should from time to time be paid to her during 
her life and on her death any persons claiming to be entitled were to be at liberty 
to apply. The executors were directed to get in the outstanding personal estate; 
and that so much thereof as should consist of interest, should be paid to Lady Anne 
Conolly, and so much as consisted of principal should be paid into the bank, subject 
to further order. The Master’s further report, dated Dec. 10, 1796, stated that 
the bank stock and the long and short annuities had been sold, and the produce 
laid out in 3 per cent. annuities. 

On the death of the plaintiff Lady Anne Conolly the suit was revived by her 
executors, and the cause coming on before Lorp ALVANLEY (then Sim R. P. ARDEN, 
M.R.) for further directions on the subsequent report, it was insisted on the part 
of Mr. Byng, that Lady Anne Conolly had received for interest and dividends, 
accrued on the bank stock and the long and short annuities, and the produce 
thereof laid out in bank 38 per cent. annuities, large sums more than she was 
entitled to, if those funds had been sold, as they ought to have been, immediately 
after the testator’s decease, and the produce invested in a permanent fund, viz., 
the 3 per cent. Consolidated Bank Annuities. The Master of the Rolls directed 
inquiries with reference to that question between the executors of Lady Anne 
Conolly, Mr. Byng, and the other parties interested in the residue of the per- 
sonal estate, with liberty to present a petition to re-hear the order of 1796 as to 
the payments thereby directed to be made to Lady Anne Conolly. The re-hearing 


was argued before Lorp Rosstyn [then Lorp LovcHsorovan, L.C.], but no judg- 
ment was given. : 


Mansfield, Lloyd, W. Agar, Wingfield, Serjeant Palmer, Bell and Richards 
for different parties in support of the petition of re-hearing: the tenant for life of 
such funds as bank annuities, carrying a higher interest, and long and short annuities 
wearing out rapidly, are not entitled to the enjoyment of them in specie but there 
is a Standing rule of the court for the benefit of all parties interested that those 
funds shall be laid out in the more equal fund, the 8 per cents. No party ought 
to suffer by the circumstance that what ought to have been done and what the 
court would have directed to be done immediately on the testator’s death was 
not done. The state of this question is that the late Lord Chancellor [Lorp 
Lovcnsoroucn] went out of office without having delivered any opinion on the 
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A point, and Lorp ALvaNntey thought that he could not decide against the order 
of the Lord Chancellor, supposing his Lordship to have been of opinion that there 
was something particular in this will upon the distinction between the gift of a 
general residue for life, with remainder over, and a specific bequest of this sort 
of property, in which case it could not be sold and the dividends follow of course 

from the death of the testator, even the rule, that takes place in general legacies, 

B postponing the payment of interest to the end of a year from the death, not 
attaching upon it. 

But there is nothing specific in this will. This is a mere gift of the residue of 
the personal estate for life, subject to the payment of debts, legacies, and annuities. 
Under every such will the court has always sold this sort of property if there was 
any wearing out of fund, not specifically given, or any fund as to which the tenant 

C for life had an advantage over those in remainder: Gibson v. Bott (1). This is 
to be found in every decree, and is so familiar that no report of such a case is 
to be met with in print. Cranch v. Cranch (2), Powell v. Cleaver (3), and other 
cases, have been selected, proving the invariable rule to sell bank stock, long 
and short annuities, leases, ete., when the court is informed by the record of the 
nature of the property. The consequence is that the residuary legatee is not 

D entitled to anything till the debts and legacies are paid, and the residue ascer- 
tained. An objection has frequently been made by an annuitant when the 
executor has desired to pay the fund into court, that it would stop the interest. 
An executor makes those payments at his peril. The court has sometimes ordered 
the interest to be paid to the tenant for life, but that must be considered to have 
been without prejudice. In the instance of a short annuity the tenant for life 

E would wear out the thing. Some certain rule must be established. The rights of 
the parties must be the same, as if the testator had converted the property 
immediately before his death. That or some other definite time must be fixed by 
the court. It cannot depend upon the account, the acting of the executor, ete. 
The possibility of collusion between the tenant for life and the executor must be 
attended to. Suppose, the executor was himself tenant for life. 


F Romilly and Trower for the executors of Lady Anne Conolly, in support of the 
decree: The first question is whether Lady Anne Conolly was entitled to the 
annual produce of the personal estate at the death of the testator; if not, the next 
consideration is whether, the executors having paid it to her, and particularly 
the dividends of the bank stock, those payments ought to be called back. The 
personal estate is given to her for life specifically. As this disposition is expressed, 

G it is the same as if the testator had enumerated the particular articles, of which 
the personal estate consisted. He has not given his personal estate to his executors, 
in trust to sell, etc., and that what remains shall be given to those persons, but 
he has given the personal estate to them specifically as he has given the land. 
The Lorp CHANCELLOR considered that there was nothing in the will which made 
it necessary for the executor to convert this property into any other fund. For 

H many purposes a bequest of all the personal estate is considered specific, for instance, 
on the question of exoneration where there is a charge of debts. 

There is no doubt of the general rule, but this question does not depend on it. 
In the case put by your Lordship, of a man having an annuity for the life of A. 
and bequeathing his personal estate to A. for life, remainder to his son, there was 
a clear intention, that it should be sold. But suppose he had expressly described 

I the annuity, however absurd, it must be considered specific. If the only property 
was £40 a year, barely sufficient for a maintenance, and clearly intended for that 
purpose, upon this principle the rule must extend to that case. The rule is founded 
in convenience, but there is no fixed principle that executors are bound of necessity 
to make the conversion at the testator’s death or any given time afterwards. 
The executor ought not to change a permanent fund producing a larger interest 
to another producing a smaller, if such conversion is not required for the payment 
of debts. The habit is to do it, when the executor is called into this court; not 
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where he is not called upon, and no question is raised. If he is liable to aoe 
for not doing so, it must be on the principle of a devastavit. The eon? pe 
be that there will be no possibility of executing a will without the prego : 
court, if, though not called upon by the remainderman, he must do it at his own 
peril immediately. No given period has been ascertained after which the de 
derman shall have a right to call upon him. The court makes the conversion, bu 
does not consider the executor as having done wrong in not having converted. 
No instance can be found where it has come into court several years after the death 
and the executor has been charged. The period of the conversion in this instance 
at all events ought to be, not the time of the testator’s death, but the year 1796, 
when the order was made, for it was competent to them to call upon the executor 
at a prior time. ; 
The second question is of considerable novelty, as to what is to be done with 
the dividends received, particularly upon the bank stock. With reference to the 


bank stock, as distinguished from the annuities, no case has established that the 


executor had done wrong by paying to the tenant for life the interest of some 
permanent fund, though producing more than if the property was vested in the 
3 per cents, and to make this party account for what she has received that proposi- 
tion must be made out. This must have often occurred. A considerable part of 
the property might have been out upon securities at 5 per cent. If the tenant for 
life, to whom the interest was paid by the executor, died insolvent, would that be 
a devastavit? No such decree was ever made. On that hypothesis it would be 
necessary for the executor immediately to call in all the securities, bank stock, 
India stock, mortgages, etc., and to invest the whole in the 3 per cents. 


LORD ELDON, L.C.—No question arises upon this will except whether this 
is a specific bequest of such personal estate as was the Testator’s at the time of 
his death. Lorn Rosstyn is represented to have had considerable doubt whether 
it was not specific, and if it is, I agree, not only Lady Anne Conolly up to the 
date of the decree, but afterwards and Mr. Byng and the other persons in remain- 
der, must take the specific produce of what is specifically given. But if it is so to 
be considered, the decree is not correct, considering the bequest specific to the 
date of that decree, and no longer. It is wrong, therefore, in any way. 

On the question whether this is specific it must be either upon the words 
describing the personal estate or on the construction of those words, coupled with 
the devise of all his landed estates. With respect to the latter, every devise of 
land, whether in particular or general terms, must of necessity be specific from 
the circumstance that a man can devise only what he has at the time of devising. 
On that ground in a ease at the Cockpit it was held that a residuary devisee of land 
is as much a specific devisee as a particular devisee is. But it is quite different as 
to personal estate. The question must be: did the testator mean to dispose of 
what he had at the date of the will, or of that which he should have at his death? 
If he meant the former, then every part of that identical personal estate which is 
disposed of between the date of the will and the death is a legacy adeemed: 
pro tanto it is gone. If the question is whether those subjects, to be acquired 
between the date of his will and his death, should pass, I cannot say he did mean 
that. If not, it can only be specific thus—that the persons to take the personal 
estate he should have at his death in different interests should enjoy it as he left 
it. Not one word of this will goes to that. It is given as all his personal estate, 
and the mode in which he Says it is to be enjoyed is to one for life, and to the 
others afterwards. Then the court Says that it is to be construed as to the perish- 
able part so that one shall take for life, and the others afterwards, and unless 
the testator directs the mode so that it is to continue as it was, the court under. 
stands that it shall be put in such a state that the others may enjoy it after the 
decease of the first, and the thing is quite equal for it might consist of a vast 
number of particulars, for instance, a personal annuity not to commence in 
enjoyment till the expiration of twenty years from the death of the testator, 
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A payable upon a contingency, perhaps. If in this case it is equitable that long 
or short annuities should be sold to give everyone an equal chance, the court acts 
equally in the other case, for those future interests are for the sake of the tenant 
for life to be converted into a present interest, being sold immediately in order to 
yield an immediate interest to the tenant for life. As in the one case that in 

a the tenant for life has too great an interest is melted for the benefit of the 
rest, in the other that of which, if it remained in specie, he might never receive 
anything, is brought in, and he has immediately the interest of its present worth. 

As to the annuities charged upon this estate, the tenant for life, if entitled to 
the whole, would be properly paying out of the aggregate property the annuities. 
But it would be great injustice to those in remainder, if these capital sums were 
paid out of that part of the bulk of the property, which does not consist of perish- 
able interests and were not to be thrown in proportion upon the perishable part. 
The ordinary rule of apportioning requires, that in some degree a provision should 
be made out of those, the short annuities, if they-remain, and not out of the 
3 per cents only. 

The cases alluded to, where personal estate has been taken to be specifically 
given, do not apply. First, where a residuary legatee takes it as a specific gift 

D not subject to debts, the inference that he is to take that personal estate is not 
made in general cases upon the bequest of all the testator’s personal estate, but 
upon the effect of that, connected with what arises out of other parts of the will, 
with regard to the intention to fix upon other funds charges that would primarily 
fall upon that fund, and that must be made out, not by conjectures, but by 
declaration plain, or manifest intention. That is the principle on which it is 

E agreed these cases are to be construed, and the intention has never been considered 
manifest merely from a disposition of the personal estate in the same clause with 
land, which must be taken to be specifically given. But those cases do not go 
the length that, if the enjoyment is portioned out in life interests with remainders 
over, it is specific. I am clearly of opinion, therefore, that this is not a case in 
which the personal estate is in this sense specifically given with a direction that it 

F shall remain specifically such as it was at the testator’s death, and the purposes, 
for which it is given, are those, for which it is admitted there is a general rule, 
that these perishable funds are to be converted in such a way as to produce capital, 
bearing interest. 

I was astonished when that was doubted, from general recollection. I had con- 
sidered the practice to be that the first moment the observation of the court was 

G drawn to the fact, the court would not permit property to be laid out or to remain 
upon such funds under a direction to lay it out in government securities, but 
would immediately order it to be converted into that which the court deems for 
the execution of trusts a government security. I pass over what has been said 
as to real securities, for there is a great difference between real securities, or bank 
stock, for instance, and government securities. Bank stock is as safe, I trust and 
believe, as any government security, but it is not government security, and, there- 
fore, this court does not lay out, or leave, the property in bank stock, and what 
the court will decree it expects from trustees and executors. I will not state what 
the court would do where executors had not made these conversions. That de- 
pends on many circumstances. But I abide by Lorp Kenyon’s rule in the case 
of Mr. Champion, an executor [Hx parte Champion (4)], before which time it was 

i doubted whether an executor could lay out the property in the 3 per cents. Lorp 
Kenyon, who was a repository of valuable knowledge, produced a dictum of Lorp 
Norruineton that the court would protect an executor in doing what it would 
order him to do. The court in this case would order him to do that. It is not 
so in the case of a mortgage. The court would not permit a real security to be 
called in without an inquiry whether it would be for the benefit of every person, 
and it is accident that some part of the assets will produce more interest than a 


genuine trust security. In some instances there is little doubt that it may be not 
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only for the benefit of the tenant for life but for the substantial interest of the 
remainderman that the property should not be shifted from a good real security. 
The question then is whether the court will change the fund, not as between the 
remainderman and the executor, but in a question between the tenant for life 
and the remainderman, and the question with the executor cannot well arise, so 
as to be acted upon, till a failure by the tenant for life, or those who represent 
him, for the justice of the case, if the tenant for life has received so much, would 
be that he should bring it back in ease of [to relieve] the executor who paid him. 
If the rule is that the fund shall not remain, it is impossible to say that the date 
of the decree shall decide. I do not like to put it upon the possibility of collusion, 
but that is not to be totally neglected, for it may happen that the executor himself 
may be the tenant for life, and then he has an interest in delay. Of necessity 
there must be great delay before there can be a final decree in a cause of great 
property, and it may be very much protracted where there is an interest. How- 
ever, I do not put it upon that. But, if the principle is that the court, when its 


observation is thrown upon it, will order the conversion, it ought to be considered 


to all practicable purposes as converted when it could be first converted. That is 


the genuine inference from the other principle. If the court has ever attended 


to the difficulties, often thrown before it, with regard to perishable property of 
other kinds, as leasehold estate, etc., it never has as to stock. You can learn the 
price at which it might be converted on any day, and the moment the court 
was ordered by the legislature to lay out its funds in stock it necessarily held 
that for this purpose stock must always be considered of the same value. It is 
for the benefit of the creditor that it should be thrown into a lasting fund, and it 
is equal to all the parties interested. As to bank stock, the court has ordered 
4 per cents. and 5 per cents. to be sold and converted into 3 per cents. on this 
ground, that, however likely or not that they may be redeemed, the court looks 
at them as a fund that is not permanent, though it may remain for ever, and 
considers that from that quality there is an advantage to the present holder who 
gets more interest, because they are liable to be redeemed. I do not know whether 
the reasoning is as just in practice as it is in theory. Property cannot be laid out 
by this court in bank stock in the execution of a trust to lay it out in government 
securities, for it is not a government security. Converting that, therefore, the 
executors would have done what this court would have ordered; that falls under 
the same consideration and the advantage, if any, ought not to accrue to the tenant 
for life. The account, therefore, must go as to that as well as the long and short 
annuities from the time at which it would have been converted, if the cee ian 
fone court had been drawn to the fact that the executors were possessed of those 


Petition granted. 
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PASLEY AND ANOTHER v. FREEMAN 


[Court or Kine’s Bencu (Lord Kenyon, C.J., Grose, Buller and Ashhurst, JJ.), 
Hilary Term, 1789] 


“ [Reported 3 Term Rep. 51; 2 Smith, L.C., 12th ed., 71; 100 E.R. 450) 


B 


im 


Misrepresentation—No benefit to representor—Benefit to third person—No collu- 
sion between representor and third person—Gist of the action—Injury to 
plaintiff. 

An action for deceit can be maintained even if the representor did not intend 
to benefit himself, and did not benefit, by his misrepresentation, but intended 
solely to benefit a third person with whom he was not in collusion. 

Per AsHuurst, J.: The gist of the action is the injury done to the plaintiff, 
not whether the defendant meant to be a gainer by [the misrepresentation]. 


Misrepresentation—Need to prove fraud and damage—No action on bare naked lie. 
Per Buiter, J.: Fraud without damage or damage without fraud gives no 
cause of action, but where these two concur an action lies... An action cannot 
be supported for telling a bare naked lie; that I define to be saying a thing 
which is false, knowing or not knowing it to be so, and without any design to 
injure, cheat, or deceive, another person. Every deceit comprehends a lie, 
but a deceit is more than a lie on account of the view with which it is practised, 
its being coupled with some dealing, and the injury which it is calculated to 
occasion, and does occasion, to another person. 


Notes. By s. 6 of the Statute of Frauds Amendment Act, 1826 (4 Hauspury’s 
Statutes (2nd Edn.) 660), a false representation as to the credit of another person 
to be actionable must be made in writing signed by the party to be charged there- 
with. 

Applied: Eyre v. Dunsford (1801), 1 East, 318; Hayroft v. Creasy (1801), 2 
East, 92. Considered: Evans v. Bicknell (1801), 6 Ves. 174; Ha parte Carr (1814), 
3 Ves. & B. 108; Langridge v. Levy, [1835-42] All E.R.Rep. 586; Taylor v. Ashton 
(1843); 11 M. & W. 401. Applied: Robson v. Devon (1857), 29 L.T.O.S. 300. 
Considered: Wright v. Leonard (1861), 11 C.B.N.S. 258; Ramshire v. Bolton (1869), 
L.R. 8 Eq. 294; Derry v. Peek, [1886-90] All E.R.Rep. 1; Banbury v. Bank of 
Montreal, [1918-19] All E.R.Rep. 1; Candler v. Crane, Christmas & Co., [1951] 
1 All E.R. 426. Referred to: Hamar v. Alexander (1806), 2 Bos. & P.N.R. 241; 
Nash v. Palmer (1816), 5 M. & S. 874; Ames v. Millward (1818), 2 Moore, C.P. 713; 
Bromage v. Prosser (1825), 4 B. & C. 247; Adamson v. Jarvis (1827), 5 L.J.0.8.C.P. 
68; Foster v. Charles (1830), 4 Moo. & P. 741; Lyde v. Barnard, [1835-42] All 
T.R.Rep. 690; Shrewsbury v. Blount (1841), 2 Scott, N.R. 588; Collins v. Evans 
(1844), 5 Q.B. 805; Wilde v. Gibson, [1843-60] All E.R.Rep. 494; Money v. 
Jorden (1852), 15 Beav. 372; Bushby v. Ellis (1853), 17 Beav. 279; Randell v. 
Trimen (1856), 18 C.B. 786; Tatton v. Wade (1856), 4 W.R. 548; Bentley v. 
Mackay (1862), 31 Beav. 148; Re Overend, Gurney & Co., Ex parte Oakes and 
Peek (1867), L.R. 8 Eq. 576; Hyde v. Bulmer (1868), 18 L.T. 293; Smith v. 
Chadwick, [1881-5] All E.R.Rep. 242. Re London and Leeds Bank, Ex parte 
Carling, Carling v. London and Leeds Bank (1887), 56 L.J.Ch. 3821; Wilkinson v. 
Downton, [1895-9] All E.R.Rep. 267; Tallerman v. Dowsing Radiant Heat Co., 
[1900] 1 Ch. 1; De Lassalle v. Guildford, [1900-3] All E.R.Rep. 495; Nash v. 
Calthorpe, [1904-7] All E.R.Rep. 968; Heilbut, Symons & Co. v. Buckleton, 
[1911-13] All E.R.Rep. 83; Nocton v. Lord Ashburton, [1914-15] All E.R.Rep. 
45: Hulton v. Hulton, [1916-17] All E.R.Rep. 595; Guaranty Trust Co. of New 
York v. Hannay & Co., [1918-19] All E.R.Rep. 151; Janviez v. Sweeney, [1918-19] 
All E.R.Rep. 1056; Hedley Byrne & Co., Ltd. v. Heller & Partners, Ltd. [1963] 


2 All E.R. 575. . 
As to the action for deceit; see 26 Haussury’s Laws (3rd Edn.) 862-874. Tor 


cases see 35 Dicest (Repl.) 24 et seq. 
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2 Ld. Raym. 1118; 35 Digest (Repl.) 13, 67. 
(9) Broking v. Cham (1617), Cro. Jac. 425; 1 Roll. Abr. 95; 79 E.R. 363; BL 
Digest (Repl.) 140, 2780. : ; 
(10) Coggs v. Bernard (1703), 2 Ld. Raym. 909; 1 Com. 133; Holt, K.B. 131; 
8 Salk. 11; 92 E.R. 107; 3 Digest (Repl.) 64, 52. 
(11) R. v. Goulston (1724), Sess. Cas.K.B. 91; 938 E.R. 92; sub nom. fi. v. 
Gunston, 1 Stra. 583; 16 Digest (Repl.) 460, 2800. 
Motion in arrest of judgment in an action in the nature of a writ of deceit. 
The third count of the declaration was as follows : E 


‘‘Whereas Joseph Freeman, on Feb. 21, in the year of our Lord 1787, at 
London, intending to deceive and defraud John Pasley and Iidward, did 
wrongfully and deceitfully encourage and persuade John Pasley and Edward 
to sell and deliver to John Christopher Falch divers goods, wares, and mer- 
chandises, to wit, 16 bags of cochineal of the value of £2,634 16s. 1d. upon 
trust and credit, and did for that purpose then and there falsely, deceitfully, FF 
and fraudulently, assert and affirm to John Pasley and .Edward that he 
(Falch) was a person safely to be trusted and given credit to in that respect; 
and did thereby falsely, fraudulently, and deceitfully, cause and procure John 
Pasley and Edward to sell and deliver the last-mentioned goods, wares, and 
merchandises, upon trust and credit, to John Christopher Falch; and in fact 
they, John Pasley and Edward, confiding in and giving credit to the last- @G@ 
mentioned assertion and affirmation of Joseph Freeman, believing the same 
to be true, and not knowing the contrary thereof, did on Feb. 28, 1787, sell 

-and deliver the last-mentioned goods, wares, and merchandises, upon trust 
and credit to John Christopher Falch, whereas in truth and in fact at the 
time of Joseph Freeman's making his last-mentioned assertion and affirmation, 
John Christopher Falch was not a, person safely to be trusted and given credit H 
to in that respect, which Joseph Freeman well knew. And John Pasley and 
Kdward further say that John Christopher Falch has not, nor has any other person 
on his behalf, paid to them or either of them, the said sum of £2,634 16s. 1d.”’ 


The plaintiffs averred that the defendant had falsely and fraudulently deceived 
them in asserting that Falch was a trustworthy person to whom credit could be 
given. 

The jury at the trial returned a verdict for the plaintiffs on the third count. 


The defendants applied for a new trial, which was refused, and then moved in 
arrest of judgment. & 


602), Yelv. 21; 80 KR. 15; 85 Digest (Repl.) 14, 65. 
(1663), 1 Sid. 146; 82 H.R. 1022; sub nom. Leakins v. 
1 Lev. 102; 35 Digest 


Wood for the plaintiffs. 
Russell for the defendant. 


Cur. adv. vult. 
After consideration the court delivered the following judgments. 
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GROSE, J.—On the face of this count in the declaration, no privity of contract 
is stated between the parties. No consideration arises to the defendant, and he 
is In no situation in which the law considers him in any trust, or in which it 
demands from him any account of the credit of Falch. He appears not. to be 
interested in any transaction between the plaintifis.and Falch, nor to have colluded 
with the latter, but he knowingly asserted a falsehood by saying that Falch might 
be safely entrusted with the goods and given credit to, for the purpose of inducing 
the plaintiffs to trust him with them, by which the plaintiffs lost the value of 
the goods. This, then, is an action against the defendant for making a false 
affirmation, or telling a lie respecting the credit of a third person, with intent 
to deceive, by which the plaintiffs were damnified, and for the damage suffered the 
plaintiffs contend that the defendant is answerable in an action on the case. 

It is admitted that the action is new in point of precedent, but it is insisted that 
the law recognises principles on which it may be supported. The principle on 
which it is contended to lie is that wherever deceit or falsehood is practised to 
the detriment of another, the law will give redress. © This proposition I controvert, 
and shall endeavour to show that in every case where deceit or falsehood is 
practised to the detriment of another, the law will not give redress, and I say 
that by the law, as it now stands, no action lies against any person standing in the 
predicament of this defendant for the false affirmation stated in the declaration. 
If the action can be supported, it must be on the ground that there exists in this 
case, what the law deems damnum cum injuria. If it does, I admit that the 
action lies, and I admit that upon the verdict found, the plaintiffs appear to have | 
been damnified. But whether there has been injuria, a wrong, a tort, for which 
an action lies, is matter of law. The tort complained of is the false affirmation 
made with intent to deceive, and it is said to be an action on the case analogous 
to the old writ of deceit. When this was first argued at the Bar on the motion 
for a new trial I confess I thought it reasonable that the action should lie, but, 
on looking into the old books for cases in which the old action of deceit has been 
maintained on the false affirmation of the defendant, I have changed my opinion. 
The cases on this head are brought together in Brooxe’s Azr., Tit. Deceit, pl. 29, 
and in FirzHERBERT’s ABRIDGMENT. I have likewise looked into D’Anvers, Kircuin, 
and Comyns, and I have not met with any case of an action upon a false affirma- 
tion except against a party to a contract, where there is a promise, either express 
or implied, that the fact is true which is misrepresented, and no other case has been 
cited at the Bar. 

If no such case has ever existed, it furnishes a strong objection against the 
action which is brought for the first time for a supposed injury which has been 
daily committed for centuries past, for I believe there has been no time when 
men have not been constantly damnified by the fraudulent misrepresentations of 
others, and if such an action would have lain, there certainly has been, and will 
be, a plentiful source of litigation of which the public are not hitherto aware. 
A variety of cases may be put. Suppose a man recommends an estate to another 
as knowing it to be of greater value than it is. When the purchaser has bought 
it, he discovers the defect, and sells the estate for less than he gave. Why may not 
an action be brought for the loss upon any principle that will support this action? 
Yet such an action has never been attempted. Or, suppose a person present at the 
sale of an horse asserts that it was his horse and that he knows it to be sound 
and sure-footed when in fact the horse is neither the one nor the other. Accord- 
ing to the principle contended for by the plaintiffs, an action lies against the 
person present as well as the seller, and the purchaser has two securities. Even 
in this very case, if the action lies, the plaintiffs will stand in a peculiarly fortunate 
predicament, for they will have the responsibility both of Falch and the defendant. 
They will be in a better situation than they would have been if, in the conversation 
that passed between them and the defendant, instead of asserting that Falch might 
safely be trusted, the defendant had said: ‘‘If he do not pay for the goods, I will, 
for then undoubtedly an action would not have lain against the defendant. Other 
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he present action was brought. ; beet? 
: On si principle is this act said to be an injury? The plaintiffs ren. is 
sround that, when the question was asked, the defendant was bound 0 . om 
ae There are cases, I admit, where a man is bound not to misrepresent, Ms 
to tell the truth, but no such case has been cited except in the case of contrac . 
and all the cases of deceit for misinformation may, it seems to be, be turned into 
actions of assumpsit. So far from a person being bound in a case like the present 
to tell the truth, the books supply me with a variety of cases in which even the 
contracting party is not liable for a misrepresentation. There are cases of two 
sorts, in which, though a man is deceived, he can maintain no action. The first 
class of cases (though not analogous to the present) is where the affirmation is that 
the thing sold has not a defect which is a visible one. There the imposition, the 
fraudulent intent, is admitted, but it is no tort. The second head of cases is 


where the affirmation is (what is called in some of the books) a nude assertion, ~ 


such as the party deceived may exercise his own judgment upon, as where it is 
matter of opinion where he may make inquiries into the truth of the assertion, 
and it becomes his own fault from laches that he is deceived: 1 Roxy. Apr. 101; 
Harvey v. Young (1); Leakins v. Clissel (2) (1 Sid. 146); Bayly v. Merrel (3) 
(Cro. Jac. 386). In Harvey v. Young (1) J.S., who had a term for years, affirmed 
to J.D. that the term was worth £150 to be sold, upon which J.D. gave £150. 
Afterwards he could not get more than £100 for it, and then he brought his 
action. It was alleged that this matter did not prove any fraud, for it was 
only a naked assertion that the term was worth so much, and it was the plaintiff's 
folly to give credit to such assertion. But if the defendant had warranted the 
term to be of such a value to be sold, and on that the plaintiff had bought it, 
it would have been otherwise, for the warranty given by the defendant is a 
matter to induce confidence and trust in the plaintiff. This case, and the passage 
in 1 Rou. Asr. 101, are recognised in Leakins v. Clissel (2) (1 Sid. 146). 

How then are the cases? None exist, in which such an action as the present 
has been brought, none in which any principle applicable to the present case has 
been laid down to prove that it will lie, not even a dictum. But from the cases 
cited, some principles may be extracted to show that it cannot be sustained: 
(i) What is fraud which will support an action is matter of law. (ii) In every case 
of a fraudulent misrepresentation attended with damage, an action will not lie 
even between contracting parties. (iii) If the assertion be a nude assertion, it is 
that sort of misrepresentation, the truth of which does not lie merely in the 
knowledge of the defendant, but may be inquired into and the plaintiff is bound 


ciples. The misrepresentation stated in the declaration is respecting the credit 
of Falch. The defendant asserted that the plaintiffs might safely give him 


might form their own, to mislead which no fact to prove the good credit of Falch 
is falsely asserted. 

It seems to me, therefore, that any assertion relative to credit, especially where 
the party making it has no interest, nor is in any collusion with the person respect- 
ing whose credit the assertion is made, is like Harvey v. Young (1) respecting the 
value of the term. But, at any rate, it is not an 
in the knowledge of the defendant. Whether Falch deserved credit depended on 
the opinion of many, for credit exists on the good o 
this, the plaintiffs might have inquired of others, wh 
dant; it was their fault that they did not, and they have suffered dama 
own laches. It was owing to their own gross negli 
to the assertion of the defendant without taking 
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that assertion was founded in fact, as in Bayly v. Merrel (3). I am, therefore 
of opinion, that this action is as novel in principle as it is in precedent, that it 7 
against the principles to be collected from analogous cases, and consequently that 
it cannot be maintained. 


BULLER, J.—The foundation of this action is fraud and deceit in the defen- 
dant, and damage to the plaintiffs. The question is whether an action thus founded 
can be sustained in a court of law. Fraud without damage or damage without 
fraud gives no cause of action, but where these two concur, an action lies: per 
Croke, J., in Baily v. Merrell (3) (8 Bulst. at p. 95). But it is contended, that 
this was a bare naked lie, that, as no collusion with Falch is charged, it does not 
amount to a fraud, and, if there were any fraud, the nature of it is not stated. 
It was supposed by the counsel who originally made the motion that no action 
could be maintained unless the defendant, who made this false assertion, had 
an interest in so doing. I agree that an action cannot be supported for telling 
a bare naked lie; that I define to be saying a thing which is false; knowing or 
not knowing it to be so, and without any design to injure, cheat, or deceive, another 
person. Every deceit comprehends a lie, but a deceit is more than a lie on 
account of the view with which it is practised, its being coupled with some 
dealing, and the injury which it is calculated to occasion, and does occasion, to 
another person. 

Deceit is a very extensive head in the law, and it will be proper to take a 
short view of some of the cases which have existed on the subject, to see how 
far the courts have gone, and what are the principles upon which they have 
decided. I lay out of the question Roswel v. Vaughan (4), and all other cases 
which relate to freehold interests in lands, for they go on the special reason that 
the seller cannot have them without title and the buyer is at his peril to see it. 
But the cases cited on the part of the defendant, deserving notice, are Harvey v. 
Young (1); Crosse v. Gardner (5) (Carth. 90); and Medina v. Stoughton (6) 
(Salk. 210). 

The first of these has been fully stated by my brother Grosz, but it is to be 
observed that the book [YELvEerTon] does not affect to give the reasons on which 
the court delivered their judgment. It is a case quoted by counsel at the Bar, 
who mentions what was alleged by counsel in the other case. If the court went 
on a distinction between the words warranty and affirmation, the case is not 
law, for it was rightly held by Hour, C.J., in the subsequent cases, and has been 
uniformly adopted ever since, that an affirmation at the time of a sale is a warranty, 
provided it appear on evidence to have been so intended. But the true ground 
of that determination was that the assertion was of mere matter of judgment and 
opinion, of a matter of which the defendant had no particular knowledge, but of 
which many men will be of many minds, and which is often governed by whim 
and caprice. Judgment or opinion, in such case, implies no knowledge. Here this 
case differs materially from Harvey v. Young (1). My brother Grose considers 
this assertion as mere matter of opinion only, but I differ from him in that respect. 
For it is stated on this record, that the defendant knew that the fact was false. 
Harvey v. Young (1) admits that if there had been fraud, it would have been 
otherwise. 

Crosse v. Gardner (5) (Carth. 90) was upon an affirmation that oxen which the 
defendant had in his possession and sold to the plaintiff were his, when in truth 
they belonged to another person. The objection against the action was that the 
declaration neither stated that the defendant deceitfully sold them or that he 
knew them to be the property of another person, and a man may be mistaken in 
his property and right to a thing without any fraud or ill intent. Ex concessis, 
therefore, if there were fraud or deceit the action would lie, and knowledge of the 
falsehood of the thing asserted is fraud and deceit. But, notwithstanding these 
objections, the court held that the action lay because the plaintiff had no means 
of knowing to whom the property belonged but only by the possession. And in 
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Furnis v. Leicester (7) it was held, that affirming them to be his, knowing them 
to be a stranger’s, is the offence, and cause of action. 

Medina v. Stoughton (6), in the point of decision, is the same as Crosse % 
Gardner (5), but [in Medina v. Stoughton (6)] there is an obiter dictum cf 
Hour, C.J. (1 Salk. at p. 211), that where the seller of a personal thing is age 
possession it is otherwise, for there may be room to question the seller's bits 
and caveat emptor in such case to have an express warranty or a good title. this 
distinction by Horr, C.J., is not mentioned by Lorp RayMoNnD, who reports: the 
same case (1 Ld. Raym. 593), and if an affirmation at the time of sale be a 
warranty, I cannot feel a distinction between the vendor’s being in or out of 
possession. The thing is bought of him and in consequence of his assertion, and, 
if there be any difference, it seems to me that the case is strongest against the 
vendor when he is out of possession, because then the vendee has nothing but the 
warranty to rely on. 

These cases, then, are so far from being authorities against the present action, 
that they show that, if there be fraud or deceit, the action will lie, and that know- 
ledge of the falsehood of the thing asserted is fraud and deceit. Collusion is not 
necessary to constitute fraud. In the case of a conspiracy there must be a col- 
lusion between two or more to support an indictment, but, if one man alone be 
guilty of an offence, which, if practised by two, would be the subject of an indict- 
ment for a conspiracy, he is civilly liable in an action for reparation of damages 
at the suit of the person injured. That knowledge of the falsehood of the thing 
asserted constitutes fraud, though there be no collusion, is further proved by 
Risney v. Selby (8), where, on a treaty for the purchase of a house, the defendant 
fraudulently affirmed that the rent was £30 per annum, when it was only £20 
per annum, and the plaintiff had his judgment, for the value of the rent is a 
matter which lies in the private knowledge of the landlord and tenant, and, if 
they affirm the rent to be more than it is, the purchaser is cheated and ought to 
have a remedy for it. No collusion was there stated, nor does it appear that the 
tenant was ever asked a question about the rent, and yet the purchaser might 
have applied to him for information, but the judgment proceeded wholly on the 
ground that the defendant knew that what he asserted was false. By the words 
of the book (1 Salk. 211) it seems that, if the tenant had said the same thing, he 
also would have been liable to an action. If so, that would be an answer to the 
objection that the defendant in this case had no interest in the assertion which 
he made. 

But I shall not leave this point on the dictum or inference which may be 
collected from that case. If A by fraud and deceit cheats B out of £1,000, it 
makes no difference to B whether A or any other person pockets that £1,000. He 
has lost his money, and if he can fix fraud upon A, reason seems to say that he 
has a right to seek satisfaction against him. Authorities are not wanting on this 
point: 1 Roxy. Apr., 91, pl. 7. If the vendor affirm that the goods are the goods 
of a stranger his friend and that he had authority from him to sell them, and 
upon that B buy them when in truth they are the goods of another, yet if he sell 
them fraudulently and falsely on this pretence of authority, though he do not 
warrant them, and though it be not averred that he sold them knowing them to be 
the goods of the stranger, yet B shall have an action for this deceit. It is not 
clear from this case whether the fraud consisted in having no authority from his 
friend or in knowing that the goods belonged to another person. What is said 
at the end of the case only proves that falsely and fraudulently are equivalent to 
knowingly. If the first were the fact in the case, namely, that he-had no authority, 
the case does not apply to this point, but if he had an authority from his friend, 
whatever the goods were sold for his friend was entitled to, and he had no interest 
in them. , 

Pie era has reese He ere case admits of no doubt. For in 1 Rott. Azr., 
ice net as le at, i a man acknowledge a fine in my name, or acknow- 

g Judgment in an action in my name of my land, this shall bind me for 
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ever, and, therefore, I may have a writ of deceit against him who acknowledged 
it. So if a man acknowledge a recognisance, statute-merchant, or staple, there 
is no foundation for supposing that in that case the person acknowledging the 
fine or judgment was the same person to whom it was so acknowledged. If that 
had been necessary, it would have been so stated, but, if it were not so, he who 
acknowledged the fine had no interest in it. Again, in 1 Rony. Apr. 95, 1. 25 
[Broking v. Cham (9)], it is said, if my servant lease my land to another for 
years, reserving a rent to me, and to persuade the lessee to accept it he promise 
that he shall enjoy the land without encumbrances, if the land be encumbered, 
etc. the lessee may have an action on the case against my servant because he 
made an express warranty. Here, then, is a case in which the party had no 
interest whatever. The same case [Broking v. Cham (9)] is reported in Cro. Jac. 
425, but no notice is taken of this point, probably because the reporter thought 
it immaterial whether the warranty be by the master or servant. If the warranty 
be made at the time of the sale, or before the sales and the sale is on the faith 
of the warranty, I can see no distinction between the cases. The gist of the 
action is fraud and deceit, and, if that fraud and deceit can be fixed by evidence 
on one who had no interest in his iniquity, it proves his malice to be the greater. 

It was objected to this declaration that, if there were any fraud, the nature of 
it is not stated. To this the declaration itself is so direct an answer that the 
ease admits of no other. The fraud is that the defendant procured the plaintiffs 
to sell goods on credit to one whom they would not otherwise have trusted by 
asserting that which he knew to be false. Here then is the fraud, and the means 
by which it was committed, and it was done with a view to enrich Falch by 
impoverishing the plaintiffs, or, in other words, by cheating the plaintiffs out of 
their goods. The cases which I have stated, and [Leakins v. Clissel (2)] in 
Sid. 146 and 1 Keb. 522 prove that the declaration states more than is necessary, 
for fraudulenter without sciens, or sciens without fraudulenter would be sufficient 
to support the action. But, as Twispen, J., said in that case [Leakins v. Clissel 
(2)], the fraud must be proved. The assertion alone will not maintain the action, 
but the plaintiff must go on to prove that it was false, and that the defendant 
knew it to be so. By what means that proof is to be made out in evidence need 
not be stated in the declaration. Some general arguments were urged at the 
Bar to show that mischiefs and inconveniences would arise if this action were ~ 
sustained, for, if a man who is asked a question respecting another’s responsibility 
hesitate or is silent, he blasts the character of the tradesman, and if he say that 
he is insolvent he may not be able to prove it. Let us see what is contended for. 
It is nothing less than that a man may assert that which he knows to be false 
and thereby do an everlasting injury to his neighbour, and yet not be answerable 
for it. This is as repugnant to law as it is to morality. 

It is said that the plaintiffs had no right to ask the question of the defendant. 
But I do not agree in that, for the plaintiffs had an interest in knowing what 
the credit of Falch was. It was not the inquiry of idle curiosity; it was to govern 
a very extensive concern. The defendant undoubtedly had his option to give an 
answer to the question or not, but if he gave none, or said he did not know, it is 
impossible for any court of justice to adopt the possible inferences of a suspicious 
mind as a ground for grave judgment. All that is required of a person in the 
defendant’s situation is that he shall give no answer, or that, if he do, he shall 
answer according to the truth as far as he knows. The reasoning in Coggs v. 
Bernard (10), which was cited by the plaintiff’s counsel, is I think very applicable 
to this part of the case. If the answer import insolvency, it is not necessary 
that the defendant should be able to prove that insolvency to a jury, for the law 
protects a man in giving that answer if he does it in confidence and without malice. 
No action can be maintained against him for giving such an answer unless 
express malice can be proved. Irom the circumstance of the law giving that 
protection, it seems to follow as a necessary consequence that the law not only 
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gives sanction to the question, but requires that, if it be answered at all, it shall 
ered honestly. 
pt inae is a case tt the books which, though not much to be relied on, yet 
serves to show that this kind of conduct has never been thought innocent in 
Westminster Hall. In R. v. Gunston (11) the defendant was indicted for pre- 
tending that a person of no reputation was Sir J. Thornycraft, whereby the 
prosecutor was induced to trust him, and the court refused to grant a certiorari 
unless a special ground were laid for it. If the assertion in that case had been 
wholly innocent, the court would not have hesitated a moment. How, indeed, 
an indictment could be maintained for that, I do not well understand, nor have 
I learnt what became of it. The objection to the indictment is that it was merely 
a private injury, but that is no answer to an action. If a man will wickedly assert 
that what he knows to be false, and thereby draws his neighbour into a heavy 
loss, even though it be under the specious pretence of serving his friend, I say 


ausis talibus istis non jura subserviunt. ; 


ASHHURST, J.—The objection in this case, which is to the third count in the 
declaration, is that it contains only a bare assertion and does not state that the 
defendant had any interest, or that he colluded with the other party who had. 
But I am of opinion that the action lies notwithstanding this objection. It seems 
to me that the rule laid down by Croxe, J., in Baily v. Merrell (3) (3 Bulst. at 
p. 95), is a sound and solid principle, namely, that fraud without damage or 
damage without fraud, will not found an action; but where both concur, an action 
will lie. The principle is not denied by the other judges, but only the application 
of it, because the party injured there, who was the carrier, had the means of 
attaining certain knowledge in his own power, namely, by weighing the goods, and, 
therefore, it was a foolish credulity against which the law will not relieve. That 
is not the case here, for it is expressly charged that the defendant knew the 
falsity of the allegation which the jury have found to be true, but non constat 
that the plaintiffs knew it or had any means of knowing it, but trusted to the 
veracity of the defendant. Many reasons may occur why the defendant might 
know that fact better than the plaintiffs, as if there had before this event sub- 
sisted a partnership between him and Falch which had been dissolved, but at any 
rate it is stated as a fact that he knew it. 

It is admitted that a fraudulent affirmation, when the party making it has an 
interest, is a ground of action, as in Risney v. Selby (8), which was a false 
affirmation made to a purchaser as to the rent of a farm which the defendant 
was in treaty to sell to him. But it was argued that the action lies not unless 
where the party making it has an interest, or colludes with one who has. I do 
not recollect that any case was cited which proves such a proposition, but, if 
there were any such to be found, I should not hesitate to say that it could not 
be law, for I have so great a veneration for the law as to suppose that nothing 
a % a Rae is ae founded in eommon Sense or common honesty. For the 
ek obo rb Wit i a gts He eda 
[pe ae . ; ‘s es 8 : ep aintiff whether the defendant was 
eae Se oheecal a? jury 4 see is the same. It should seem that it 
a Seite re 2 : eis im as the malice 1s more diabolical if 
that the defendant should collude with one whe ne em i cannot be necessary 

collude with one who has an interest. But if collusion 


It is said that, if this be determined fo be law, any man may have an action 
brought against him for telling a lie by the crediting of which another happens 
eventually to be injured. This consequence by no means follows for in order to 
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make it actionable it must be accompanied with the circumstances averred in this 
count, namely, that the defendant 
“intending to deceive and defraud the plaintiffs, did deceitfully encourage 
and persuade them to do the act, and for that purpose made the false affirma- 
tion, in consequence of which they did the act.” 


Any lie accompanied with those circumstances I should clearly hold to be the 
subject of an action, but not a mere lie thrown out at random without any intention 
of hurting anybody which some person was foolish enough to act upon, for the 
quo animo is a great part of the gist of the action. Another argument which has 
been made use of is that this is a new case, and there is no precedent of such an 
action. 

Where cases are new in their principle, there I admit that it is necessary to 
have recourse to legislative interposition in order to remedy the grievance, but 
where the case is only new in the instance, and the only question is upon the 
application of a principle recognised in the law to Buch new case, it will be just 
as competent to courts of justice to apply the principle to any case which may 
arise two centuries hence as it was two centuries ago: If it were not, we ought 
to blot out of our law books one fourth part of the cases that are to be found 
in them. The same objection might, in my opinion, have been made with much 
greater reason in Coggs v. Bernard (10); for there the defendant, so far from 
meaning an injury, meant a kindness, though he was not so careful as he should 
have been in the execution of what he undertook. Indeed the principle of the 
case does not, in my opinion, seem so clear as that of the case now before us, and 
yet that case has always been received as law. One great reason, perhaps, why 
this action has never occurred may be that it is not likely that such a species 
of fraud would be practised unless the party is in some way interested. Therefore, 
I think the rule for arresting the judgment ought to be discharged. 


LORD KENYON, C.J.—I am not desirous of entering very fully into the dis- 
cussion of this subject as the argument comes to me quite exhausted by what has 
been said by my brothers. But still I will say a few words as to the grounds on 
which my opinion is formed. 

All laws stand on the best and broadest basis which go to enforce moral and | 
social duties, though, indeed, it is not every moral and social duty the neglect of 
which is the ground of an action. Tor there are, which are called in the civil 
law, duties of imperfect obligation, for the enforcing of which no action lies. 
There are many cases where the pure effusion of a good mind may induce the 
performance of particular duties, which yet cannot be enforced by municipal laws. 
But there are certain duties, the non-performance of which the jurisprudence of 
this country has made the subject of a civil action. I find it laid down by 
Comyns, C.B. (Com. Dia., tit. ‘‘Action upon the case for a deceit.’’ A.1), that 
‘fan action upon the case for a deceit lies when a man does any deceit to the 
damage of another.’’ He has not, indeed, cited any authority for this opinion, 
but his opinion alone is of great authority, since he was considered by his con- 
temporaries as the most able lawyer in Westminster Hall. 

Let us, however, consider whether that proposition is not supported by the 
invariable principle in all the cases on this subject. In Baily v. Merrell (3) 
(3 Bulst. at p. 95) it was held by Croke, J, that 

“fraud without damage, or damage without fraud, gives no cause of action: 

but where these two do concur, there an action lieth.”’ 


It is true, as has been already observed, that the judges were of opinion in that 
case that the action did not lie on other grounds. But consider what those grounds 
were. DopperinGE, J., said: 
“Tf we shall give way to this, then every carrier would have an action 
upon the case: but he shall not have any action for this, because it is merely 
his own default that he did not weigh it.’’ 
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Undoubtedly where the common prudence and caution of man are sufficient to 
cuard him, the law will not protect him in his negligence. In that case, as reported 
in Cro. Jac. 386, the negligence of the plaintiff himself was the cause for which 
the court held that the action was not maintainable. 

How does the principle of that case apply to the present? There are many 
situations in life, and particularly in the commercial world, where a man cannot 
by any diligence inform himself of the degree of credit which ought to be given 
to the persons with whom he deals, in which case he must apply to those whose 
sources of intelligence enable them to give that information. The law of prudence 
leads him to apply to them, and the law of morality ought to induce them to give 
the information required. In Baily v. Merrell (8) the carrier might have weighed 
the goods himself, but in this case the plaintiffs had no means of knowing the 
state of Falch’s credit but by an application to his neighbours. The same obser- 
vation may be made to the cases cited by the defendant's counsel respecting titles 
to real property. For a person does not have recourse to common conversations 
to know the title of an estate which he is about to purchase. He may inspect the ~ 
title deeds, and he does not use common prudence if he rely on any other security. 
In Baily v. Merrell (3) the court seemed to consider that damnum and injuria 
are the grounds of this action, and they all admitted that, if they had existed 
in that case, the action would have lain there, for the rest of the judges did not 
controvert the opinion of Croxe, J., but denied the application of it to that par- 
ticular case. 

It was contended here that the action cannot be maintained for telling a naked 
lie, but that proposition is to be taken sub modo. If, indeed, no injury is 
occasioned by the lie, it is not actionable, but, if it be attended with a damage, it 
then becomes the subject of an action.. As to calling a woman a whore, if she 
sustain no damage by it, it is not actionable, but, if she loses her marriage by it, 
then she may recover satisfaction in damages. In the present case the two grounds 
of the action concur. Here are both the damnum et injuria. The plaintiffs 
applied to the defendant telling him that they were going to deal with Falch and 
desiring to be informed of his credit, when the defendant fraudulently, and know- 
ing it to be otherwise, and with a design to deceive the plaintiffs, made the false 
affirmation which is stated on the record, by which they sustained considerable 
damage. Can a doubt be entertained for a moment but that this is injurious 
to the plaintiffs? If this be not an injury, I do not know how to define the word. 
As to the loss, this is stated in the declaration and found by the verdict. Several 
of the words stated in this declaration, and particularly ‘‘fraudulenter,’’ did not 
occur in several of the cases cited. It is admitted that the defendant’s conduct 
was highly immoral, and detrimental to society. I am of opinion that the action 
is maintainable on the grounds of deceit in the defendant, and injury and loss to 
the plaintiffs. 


Rule discharged. 
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BIRCH v. WRIGHT 


(Court or Kina’s Bencu (Ashhurst and Buller, JJ.), November 10, 1786] 
[Reported 1 Term Rep. 878; 99 E.R. 1148] 


Landlord and Tenant—Reversion—Grant by lessor to grantee—Payment of rent 
to lessor before notice of grant by grantee—Protection of tenant. 

Where a lessor has granted to a grantee the reversion on a lease the tenant 
is protected against any claim by the grantee with regard to any payment of 
rent which he (the tenant) makes to the lessor or any breach by him of any 
condition for non-payment of rent before notice of the grant is given him 
by the grantee. 


Landlord and Tenant—Yearly tenancy—Termination—Notice to quit—Length of 
notice—Six months. x 
Landlord and Tenant—Tenancy—Tenancy at will—Termination—Grant of sub- 
lease by tenant. 
Per Bunter, J.: The defendant, as a yearly tenant, was clearly entitled to 
six-months’ notice to quit at the end of the year. ...A sub-lease by a tenant 
at will ipso facto determines the tenancy. 


Mortgage—Mortgagor—Not tenant at will of mortgagee, nor receiver—Powers 
—Leasing—Lease to bind mortgagee—Act disseising mortgagee—Mortgagee 
—Powers—Right to enter without notice and bring ejectment—Right to rents 
due. 

Per Buuusr, J.: A mortgagor is not the tenant at will of the mortgagee, 
nor is he a receiver. He has no power of making leases to bind the mortgagee 
and he cannot against the will of the mortgagee do any act to disseise him. 
When the mortgagee has a right to possession he can enter whenever he pleases, 
and he may bring ejectment at any moment that he will. He is also entitled 
to all the rents which have become due since the mortgage and remain unpaid. 


Notes. Considered: Pulteney v. Warren (1801), 6 Ves. 73. Applied: Re 
Brindley, Ex parte Hankey (1829), Mont. & M. 247; Doe d. Fisher v. Giles (1829), 


5 Bing. 421. Considered: Wheeler v. Keeble (1914), Ltd., [1920] 1 Ch. 57; R. 
Paulson, [1921] 1 A.C. 271. Referred to: Denn v. Cartwright (1803), 4 East, 2 


Earl Cholmondeley v. Lord Clinton (1820), 2 Jac. & W. 1; R. v. Herstmonceaux 
(1827), 7 B. & C. 551; Buckworth v. Simpson (1835), 5 Tyr. 344; Doe d. Chad- 
born v. Green (1839), 9 Ad. & El. 658; Brydges v. Lewis (1842), 3 Q.B. 603; Doe 


d. Clark v. Smaridge (1845), 7 Q.B. 957; Standen v. Christmas (1847), 9 L.T.O. 
169; Blundell v. Drummond (1848), 14 Jur. 573, n.; Cattley v. Arnold, Banks 


Arnold (1859), 1 John. & H. 651; Willesden Overseers v. Paddington Overseers 
(1863), 3 B. & S. 593; De Nicols v. Saunders (1870), 22 L.T. 661; Horn v. Beard, 


[1912] 3 K.B. 181; A.-G. v. De Keyser’s Royal Hotel, [1920] A.C. 508. 


Cases referred to: ; ; 
(1) Moss v. Gallimore (1779), post, p. 102; 1 Doug.K.B. 279; 99 E.R. 182; 


Digest (Repl.) 369, 706. 


(2) Keech v. Hall (1778), 1 Doug.K.B. 21; 99 E.R. 17; 35 Digest (Repl.) 468, 


1563. 
(3) Legg v. Strudwick (1709), 2 Salk. 414; Holt, K.B. 417; 11 Mod. Rep. 20 


91 E.R. 359; 31 Digest (Repl.) 56, 2127. 


(4) Stomfil v. Hicks (1699), Holt, K.B. 414; 2 Salk. 413; 90 E.R. 1128; sub 


nom. Stanfill v. Hickes, 1 Ld. Raym. 280; 31 Digest (Repl.) 57, 2137. 
(5) Bellasis v. Burbriche (1697), 1 Ld. Raym. 170; cited 2 Salk. at p. 41 


91 E.R. 1010; sub nom. Belasyse v. Burbridge, 1 Lut. 213; 31 Digest 


(Repl.) 57, 2136. 


(6) Powsely v. Blackman (1623), Cro. Jac. 659; 2 Roll. Rep. 241, 284; 79 E.R. 


569; 85 Digest (Repl.) 370, 724. 
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(7) Blunden v. Baugh (1633), Cro. Car. 302; W.Jo. 315; 79 E.R. 864; 31 Digest 
(Repl.) 41, 1994. Spec . 
(8) Smartle v. Williams (1694), 1 Salk. 245; 3 Lev. 387; Comb. 247; Holt, roe 
478; 91 E.R. 216; sub nom. Newport’s Case, Holt, K.B. 477. Skin. : 
35 Digest (Repl.) 371, 731. : , 
(9) Sir Moyle Finch’s Case (1606), 6 Co. Rep. 68a; 77 E.R. 348; 13 Digest (Repl.) 
18, 115. . 
(10) Watts v. Ognell (1607), Cro. Jac. 192; 79 E.R. 167; 31 Digest (Repl.) 258, 
3933. 
(11) Carmier v. Mercer (circa 1784), unreported. 
(12) Hambly v. Trott (1776), 1 Cowp. 371; 98 E.R. 1136; 2 Digest (Repl.) 141, 
1099. 
(13) Goodtitle v. North (1781), 2 Doug.K.B. 584. ; : 
(14) Feltham v. Terry (1773), Lofft, 207; 98 E.R. 618; 45 Digest (Repl.) 315, 


256. 


Action for use and occupation tried at Westminster, before BULLER, J., when a 


verdict was found for the plaintiff, subject to the opinion of the Court of King’s 
Bench on a Case which stated that the defendant, before July 18, 1777, was tenant 
from year to year of the lands in question to Mr. Bowes at the yearly rent of 
£223 10s., payable half-yearly, viz., on May 12 and Nov. 22. By an indenture 
of July 18, 1777, Mr. Bowes and his wife Lady Strathmore granted annuities 
to several persons therein named for the life of Lady Strathmore, and they 
covenanted to levy a fine to the use of the plaintiff and Mr. Goostrey (since dead) 
on trust to receive the rents and pay the annuities out of them and then to pay 
the residue to Mr. Bowes and Lady Strathmore. A fine was levied accordingly. 
The defendant paid all the rent which was due on Nov. 22, 1784, except £81 15s., 
to Mr. Bowes, which sum of £81 15s. was still unpaid, and no rent had been 
paid by the defendant since that time. In May, 1785, the plaintiff and Goostrey 
brought an ejectment against the defendant, and laid the demise on April 6, 1785. 
In Trinity Term, 1785, they obtained judgment, and in September, 1785, gave 
notice to the defendant of their title, requiring him to attorn to them and to pay 
to them the money already in his hands, but the defendant. refused to attorn 
and thereupon a writ of possession was executed and the defendant quitted the 
premises mentioned in the declaration. Lady Strathmore was still living. The 
question for the opinion of the court was whether the plaintiff was entitled to 
recover any and what sum of money in the action. 


Chambre and Cowper for the plaintiff. 
Law and Mingay for the defendant. 


ASHHURST, J.—It is very material to distinguish the different dates and 
times. From April 6, 1785, to the time of recovering in the action of ejectment, 
in my opinion, the plaintiff is precluded from recovering in this form of action, 
for that would be blowing both hot and cold at the same time by treating the 
possession of the defendant as that of a trespasser and that of a lawful tenant 
during the same period. The plaintiff cannot first recover in ejectment and then 
for use and occupation for the time subsequent to the day of the demise in such 
ejectment. But as for the rent due antecedent to the time of the demise, there 
is no doubt but this action is maintainable. For, the Administration of Fusties 
Act, 1705, ss. 9, 10 [replaced by Law of Property Act, 1925, s. 151] having 
rendered attornment unnecessary and having put the party in the same EELS 
by the conveyance as if the tenant had attorned, he is to be considered in pos- 
session, and then, as there is no deed between these parties, he may maintain 
this action for use and occupation. Moss yv. Gallimore (1) is expressly in point 
and stronger than the present case. So the plaintiff may recover all the eon fan 
at the time of notice given which remained in the defendant’s hands, and must be 


considered as landlord from such time, provided the t Als ee 
payment of any rent before notice. enant beet Drelyaiseas aes 
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A = The question then is whether bringing an ejectment is a bar to an action for use 
and occupation for rent due before the time of the demise. In my opinion, it is 
not, for the actions are not inconsistent. The landlord admits him to be tenant 


till April 6, 1785, and consequently is entitled to rent before that period. After 
that he considers him a trespasser. 


“ 


— 


B BULLER, J.—On this case two questions have been argued: (i) whether the 
plaintiff be entitled to any of the rents and profits of the lands occupied by the 
defendant; and (ii) supposing him to be entitled to them, whether he can recover 
them in this form of action. The material thing to be considered is: who are the 
parties in the business, and what are their respective interests? 
First, I will begin with the defendant, who is the tenant. He originally came 
© into the estate as tenant from year to year to Mr. Bowes; he was so at the time 
of the conveyance from Mr. Bowes to the plaintiff and he continued to hold the 
estate as such without any new agreement or notice of the conveyance till the 
ejectment was brought. While he was tenant to Mr. Bowes he clearly was 
entitled to six months’ notice before the end of a year to quit, and he could not 
have been turned out without it. I hold that he was entitled to the same notice 

D from the plaintiff before he could be evicted, for, as the plaintiff claims under a 
conveyance from Mr. Bowes, he cannot be in a better situation than Mr. Bowes 
himself was. He stands exactly in the place of Mr. Bowes, with the difference 
that his title is subsequent to the title of the defendant. I mention this difference 
only for the purpose of at once laying Keech v. Hall (2) out of the question. 
There a mortgagor made a lease for years subsequent to the mortgage, and that 

F, lease was held to be void as against the mortgagee. 

In this case I consider the defendant as holding during all the time under a 
demise made before the conveyance to the plaintiff. For if a tenant from year 
to year hold for four or five years, either he or his landlord at the expiration of 
that time may declare on the demise as having been made for such a number of 
years. So it is expressly laid down by the court in Legg v. Strudwick (8) (2 Salk. 

F 414), though in the next preceding page (in Stomfil v. Hicks (4)) there are two 
cases [cited] which at first seem to have been determined otherwise—the one in 
the Court of Common Pleas, the other by Horr, C.J., at nisi prius, but those 
are short loose notes jumbled together with others, and not to be relied on. 
Besides, when those cases are examined, they will be found not to contradict 
Legg v. Strudwick (8). 

Gq That in the Common Pleas was Bellasis v. Burbriche (5), and Satxetp (2 Salk. 
at p. 413) states it thus. On a lease made for a year and so from year to year 
so long as both parties pleased, it was adjudged a lease for two years, and after- 
wards at will. The same case is reported in 1 Lut. 213. It was an action for 
a rescue, and the plaintiff stated in his declaration a demise for a year and so from 
year to year, and he distrained for a year and a half’s rent. It was objected that 

the lease determined at the end of one year and so the plaintiff could not distrain 
for the rent of that year and half a year more, but it was answered, and so agreed by 
the court, that it was a good lease for two years at the least. Two years covered 
the whole time which was material in that case; it was quite unnecessary to say 
what would be the effect of the lease after the two years, and, therefore, the court 
said nothing about it. Much less did they say that after the two years it was 

J only a lease at will; on the contrary, the expression ‘‘at the least’’ imports that it 
might be good for more. 4 

The other is a case said to have been determined by Horr, C.J., at nisi prius 
at Lincoln; and Sarxetp (2 Salk. at p. 414) reports it thus. If A. demise lands 
to B. for a year and so from year to year, this is not a lease for two years and 
afterwards at will, but it is a lease for every particular year, and after the year 
is begun the defendant cannot determine the lease before the year is ended. But 
in a lease at will the tenant may determine his will after the payment of his rent 
at the end of a quarter, but not in the beginning lest his lessor should lose his 
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een whether, after the third year 


rent. In that case the question seems to have b 
year’s rent, and Ho tr, C.J., held 


commenced, the lessor was entitled to the whole ; 
that he was because the tenant could not determine the estate in the middle of 
the year. The expression ‘for every particular year’’ does not mean that such 
a lease operates as a distinct demise for each year separately, but that when any 
year has commenced it is good for the whole of that year. Besides, if the Sa 
admitted of any other construction, yet after Legg v. Strudwick (3) which was 
decided by Hott, C.J., himself in this court ten years afterwards, it is impossible 
to entertain a doubt about it. 

It would be unjust to a tenant to say he should be turned out by the assignee 
of a reversion, or by any person claiming under his lessor when he could not be 
turned out by the lessor himself. On the other hand it is no injustice, it is no 
hardship, on the assignee to say that he must comply with the same rules and 
conditions as the person of whom he bought has subjected himself to. 

Whether the plaintiff be considered as a mortgagee only, or as a purchaser, or 
as an assignee of the reversion, it will make no difference in this part of the case. © 
His title first accrued in July, 1777; it was too late then to give notice to the 
defendant to quit at the end of the current year for that expired on Nov. 22. . 
The defendant, therefore, at the time when the plaintiff's title accrued had as 
permanent an interest in the estate till Nov. 22, 1778, as if it had been leased to 
him by deed till that time. He had also a further interest in it, unless his interest 
was determined by six months’ notice previous to that time, which notice never 
having been given, he continued rightful tenant to someone down to the time that 
the ejectment was brought. 

This brings me to consider who is entitled to that rent. That depends on the 
nature and effect of the conveyance from Mr. Bowes to the plaintiff, and the 
operation of the statute of 1705. Whether it be considered as a mortgage or as 
an absolute grant of the reversion, in my opinion, it will make no difference. 
There is in some respects an analogy between this case and the case of a mortgage, 
for it is a security for money; the annuities or rents are to be paid out of the 
rents and profits, and then the remainder of those rents and profits is to be paid 
to Mr. Bowes. So in the case of a mortgage, till the principal is called for 
the interest is to be paid out of the rents and profits and the remain- 
der is to be retained by the mortgagor. In both cases the borrower would be 
liable to pay it if the rents and profits were not sufficient, but that is by virtue 
of his covenant. In other respects this case is not at all like a mortgage, for a 
mortgage is always in its nature redeemable, but these annuities are not made so. 
T hold that this is a grant of the reversion, and not a mortgage. 

I will first state how the case would stand supposing that Mr. Bowes and the 
plaintiff are to be considered as mortgagor and mortgagee. In that light it would 
be said that there is an implied agreement between the mortgagor and the mort- 
gagee that the mortgagor shall hold as tenant at will to the mortgagee paying the 
interest from time to time and the principal when called for. ay miGeieaeee be 
tenant at will, he is entitled to the rents and profits till that will is determined 
and whenever the will is determined it cannot have relation back to a forme 
time because that would be by a subsequent act to make an estate tortious 
which was rightful at the time it existed. That a mortgagor has often been called 
eee ies to the mortgagee in courts of law and equity is undoubtedly true, 

; inaccurately so, and the expression has been used when it was not 
very material to ascertain what his powers or interest were or to settle with an 
great precision in what respects he did, and in what respects he did not ble 
a tenant at will. In old cases he is sometimes called tenant at will aK vaneless f 
tenant at sufferance. In Keech v. Hall (2), Wallace called him th a Pre 
mortgagee, and Lorp Mansrretp stated him to b beara wks 
but not to others. In Moss v. Gallimore (A) 
gagor is not in reality a tenant to the nigneade 
but that is not so. ne 


e tenant at will to some purposes, 
ORD MANSFIELD said that a mort- 
e. If he were he must pay rent 
To many purposes he is like a tenant at will, basin aoe 
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not pay rent ; he must pay interest only. Asuuurst, J., said: ‘‘In some respects 
a mortgagor is strictly tenant at will,’’ but that is not so here, for the mortgagor 
is not in possession, and there cannot be a tenant to a tenant at will. If a tenant 
at will lease, it determines the will. 

Whoever wishes to wade through all the old books on this subject will find a 
great collection of cases in Comyns’s Digest, title, Estate, 1. H. But it is a 
Herculean labour, and, with the opinion which I hold, namely, that this is not a 
mortgage, it would be quite useless and immaterial in the present case. When- 
ever it is necessary to decide a similar question between the mortgagor and mort- 
gagee, it seems to me that it will be quite sufficient to call them so, without 
having recourse to any other description of men or to what they are most like. 
But if a likeness must be found, I think, as it was put by Asuuurst, J., in Moss 
v. Gallimore (1), a mortgagor is as much, if not more, like a receiver than a tenant 
at will. In truth he is not either. He is not a tenant at will because he is not 
entitled to the growing crops after the will is determined. He is not considered 
as tenant at will in those proceedings which are in daily use between a mortgagor 
and mortgagee; I mean in ejectments brought for the recovery of the mortgaged 
lands. If he were tenant at will the demise could not be laid on a day antecedent 
to the determination of the will. But it is every day’s practice to lay the demise 
on a day long before there has been any actual determination of the will, sometimes 
back to the time when the mortgage became forfeited, and no objection has ever 
been made on that account. He is not a receiver, for, if he were, he would be 
obliged to pay all the rents and profits to the mortgagee which is not the case. 
Two things which differ from each other in any respect cannot be the same; there- 
fore, he is neither tenant at will nor receiver. Nor is it necessary that he should 
be so, for a mortgagor and mortgagee are characters as well known, and their 
rights, powers, and interests as well settled as any in the law. The possession 
of the mortgagor is the possession of the mortgagee, and as to the inheritance, 
they have but one title between them. The mortgagor has no power of making 
leases to bind the mortgagee. He cannot against the will of the mortgagee do 
any act to disseise him: Cro. Jac. 660 [Powsely v. Blackman (6)]; Cro. Car. 304 
[Blunden v. Baugh (7)]; 3 Lev. 388 [Smartle v. Williams (8)] and Sxin. 424 
[Newport’s Case (8)]. The reason is because the mortgagee, so long as he 
receives his interest, is virtually and in the eye of the law in possession. The 
mortgagee has a right to the actual possession whenever he pleases. He may 
bring his ejectment at any moment that he will, and he is entitled to the estate 
as it is with all the crops growing on it. 

He is also entitled to all the rents which have become due since his mortgage, 
and which are unpaid as was determined in Moss v. Gallimore (1), which case I 
hold to be sound law, and I am desired by Lorp MansrFretp to declare that on 
consideration he is most perfectly satisfied with that decision. The case was that 
one Harrison, having demised an estate to the plaintiff for 20 years, afterwards 
mortgaged it to the defendant who, without having ever been in the actual posses- 
sion of the rents, distrained on the plaintiff for rent in arrear, and the distress 
was held lawful. The legality of the distress depended on the Administration of 
Justice Act, 1705. Before that statute, if a reversion were granted over by deed 
which operated only as a common law conveyance without attornment the grant 
itself was void to all intents and purposes. But it was not so where the grant 
was by fine or by deed of uses on which the statute 27 Hen. 8 [Statute of Uses, 
1535: repealed], operated, for, in the case of a fine, the estate passed to the 
conusee and his heirs and an attornment in that case was necessary only to 
make a privity between the tenant and the conusee, and, if made after the death 
of the conusee to his heirs, was sufficient. Where the reversion was conveyed by 
a deed of uses, the grantee might distrain without any attornment at all: Co. Lirr. 
309; 6 Co. Rep. at p. 68 [Sir Moyle Finch’s Case (9)]; Cro. Jac. 192 [Watts v. 
Ognell (10)]. The statute enacts that all grants or conveyances thereafter to be 
made by fine or otherwise of any manors, rents, reversions, or remainders, shall 
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be good and effectual to all intents and purposes, without any — pee 
tenants, as if their attornment had been made. This clause comprehends all g age 
and conveyances, and, therefore, whether it be a grant by way of we Ae gain 
the fee simple, or only of the reversion for a term of years as in the presen p> : ’ 
it makes no difference. The effect of the clause 1s that it creates an imme Sp 
privity between the grantee and the tenant. It cannot be restrained merely to # 
making of the grant good as between the grantor and grantee (i) cas i 
expressly mentions grants by fine, and they were good to all purposes betore 
without attornment except as to creating such a privity as would enable the grantee 
to distrain; (ii) because the statute says the conveyance shall have the same effect 
as if an attornment had been made. If an attornment in fact were made before 
the statute, there can be no doubt but the grantee was perfect landlord to the 
tenant and entitled to all the rents accruing due from the time of the attornment, 
though according to Co. Lirr. 310.b. it would not have entitled him to the rents 
which became due between the time of the grant and the time of the attornment, 


which is contrary to what the plaintiff's counsel have contended on this point, . 


namely, that the attornment would relate back to the time of the grant. 


The legislature having gone the length of making the grantee a perfect land- 


lord without the knowledge of the tenant, it occurred to them that mischiefs 
might ensue by leaving the tenant open to a distress or action for the rent at the 
suit of a person of whom he knew nothing and after he had paid his rent to his 
original landlord. Therefore, they prudently added the proviso that no person 
should be prejudiced by payment of rent to any grantor or conusor, or by breach 
of any condition for non-payment of the rent before notice should be given to him 
of the grant by the conusee or grantee. I say they prudently added that proviso 
because perhaps it was not absolutely necessary, for the wisdom, the benevolence, 
and the liberality of the common law had made the same provision before. 

Watts v. Ognell (10) is a strong proof how much equity and good sense have 
always prevailed in the law. That case was debt for rent by the assignees of a 
reversion under a fine levied to their use. Several objections were made in arrest 
of judgment, one of which was that the declaration was not good because it was not 
alleged that the lessee upon this grant by fine attorned nor that he had any 
notice of the use limited, and, even if he might avow without attornment, yet 
notice ought to be given to the lessee, for otherwise he would be at mischief, for 
the use might be limited, and he, not having conusance thereof, might pay his rent 
to his ancient lessor. Of this point the court doubted, but afterwards they held 
that the action was well brought, and that notice need not be alleged in the 
declaration. But they agreed that the lessee is not bound to pay without notice, 
and if he has paid it to his ancient lessor, it is a good excuse for him, and he may 
plead it. If he has not paid it, the action gives him notice to pay it to the 
grantee, and then he is chargeable for all which was not paid. This case, though 
decided almost a hundred years before the passing of the Act of 1705 where actual 
attornment was not necessary, established the same rule which the Act professes 
to make. It is a case well worthy of observation, for (i) it shows how much the 
common law regarded and required notice where a person had not the means 
of knowing, for at that time there was no statute which required notice to be 
given; (ii) it shows that where attornment is dispensed with or supplied by a 
statute, the grantee has as complete and perfect a title as if attornment had actually 
been made; (iii) this case fortifies an argument, on which I relied much in Moss v. 
Gallimore (1), drawn from the form of pleading, namely, that since the statute 
an attornment never is alleged either in a declaration in covenant or in an avowry 
which can only be because it is supplied by the statute and, therefore, unneeet 
sary; (iv) it proves that nothing can excuse the lessee from paying the rent to the 
assignee but actual payment to the original lessor without notice of the grant 
and, if that be his case, he may plead it. ia 

Hence I conclude that the plaintiff was the landlord of the defendant. He had 
a clear legal title which he could support upon pleading, either in an action of 
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covenant or in avowry, and the tenant was answerable to his action unless he 
could allege some legal bar in his defence, which I think he could only do by show- 
ing payment to the grantor before notice. 

The first proposition which I laid down was that the defendant under his first 
demise continued rightful tenant to someone till the time when the ejectment 
was brought. Now I say that that someone during all the time that the rent 
im arrear accrued was the plaintiff. Consequently, the plaintiff is entitled to 
maintain an action for use and occupation against the defendant for all that is 
due and unpaid as rent during the time that the plaintiff was landlord and the 
defendant had the premises as his tenant. 

Another question remains to be considered, namely: Down to what time the 
plaintiff is entitled to recover that rent in the present action? For the plaintiff 
it was contended that he had a right to recover it down to the time of executing 
the writ of possession; and to establish this point four cases were quoted. First, 
a nisi prius determination cited in Cowp. 246. There is no name to it, but it 
was tried at Launceston assizes when Gouxp, J., was at the Bar, and there the 
lessor of the plaintiff in ejectment had likewise brought an action for use and 
occupation of the same premises for rent which had accrued subsequent to the 
time of the demise. Both actions came on to be tried at the same assizes, and 
in the action for use and occupation it was objected that it was an action founded 
on promises and a supposed permission by the plaintiff to the defendant to occupy, 
therefore, an acknowledgment on the part of the plaintiff that he was tenant, and 
consequently a waiver of his notice. But the objection was overruled, and the 
plaintiff recovered, first in the ejectment and afterwards in the action for use and ° 
occupation. This at best is but a nisi prius determination, and I can find no 
principle whatever on which to support it to the extent to which it goes. If the 
plaintiff recovered only in the action for use and occupation to the time of the 
demise in the ejectment, which he might do notwithstanding his declaration 
claimed the rent to a later period, I think the case is good law. But if he recovered 
rent due after the demise, I cannot give my assent to it. For the action for use 
and occupation is founded on contract, and unless there were a contract either 
express or implied, the action could not be maintained as was held by Lorp 
MANSFIELD in Carmier v. Mercer (11), which was tried about two years ago. If 
there were a contract subsisting at the time of the demise, the ejectment could not 
be maintained. 

Two other cases quoted were Hambly v. Trott (12), and Goodtitle v. North (13). 
But as those cases do not seem to me to apply to the present, I shall pass them 
over. They only relate to the question what actions may be maintained against 
an executor or a bankrupt, and what die with the person, or are barred by the 
certificate. 

The last quoted was Feltham v. Terry (14), where an action for money had 
and received was brought against an overseer of the poor to recover money in his 
hands which had been levied on a conviction, but that conviction was afterwards 
quashed, and the court held that the action was maintainable for the clear money 
in the defendant’s hands because the plaintiffs might waive the tort and sue for 
the clear money really due. I agree that he may do so, but in the present case 
the plaintiff has not waived the tort; he has brought his ejectment and obtained 
judgment on it, which is insisting on the tort, and he cannot be permitted to blow 
both hot and cold at the same time. The action for use and occupation and the 
ejectment, when applied to the same time, are totally inconsistent, for in one the 
plaintiff says the defendant is his tenant, and, therefore, he must pay him rent; 
in the other he says he is no longer his tenant, and, therefore, he must deliver 
up the possession. He cannot do both. The plaintiff's counsel admit that an 
action would lie for the mesne profits; it is of course after ejectment, and may 
be maintained without proving any title. The ejectment is the suit in which the 
defendant is considered as a trespasser, and, unless the judgment in ejectment be 
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laid out of the case, the tort is not waived. The defendant stands convicted on 


recor ‘udement.as a trespasser from April 6, 1785. 

See is am of es that the plaintiff is in this action entitled ae 
the £81 15s. which remained unpaid as part of the half year’s rent due on Nov. #4, 
and also a proportional part of the rent up to April 6, 1785, the defendant Pichi 
continued tenant to the plaintiff up to that time, which is the day of the emise 
laid in the declaration in ejectment. But I think he is not entitled in this action 


re any rent subsequent to that day. sh 
to recover any rent subseq y en 


BALL v. DUNSTERVILLE AND ANOTHER 


[Court or Kina’s Bencn (Lord Kenyon, C.J., Ashhurst, Buller and Grose, JJ.), 
June 30, 1791] 
[Reported 4 Term Rep. 313; 100 E.R. 1038] 


Partnership—Deed—Execution—Execution by partner for himself and partner— 
Only one seal. 
If A execute a deed for himself and his partner by the authority of his 
partner and in his presence, although the deed be only sealed once, it is a good 
execution. 


Notes. By s. 6 of the Partnership Act, 1890 (17 Hatssury’s Sratures (2nd 
Edn.) 585), an act or instrument relating to the business of the firm or executed 
in the firm name, or in any other manner showing an intention to bind the firm, 
by any person thereto authorised, whether a partner or not, is binding on the 
firm and all the partners. By the proviso, this section shall not affect any general 
rule of law relating to the execution of deeds or negotiable instruments. 

Approved: Burn v. Burn (1797), 3 Ves. 573. Distinguished: Cooch v. Goodman, 
[1835-42] All E.R.Rep. 234. Referred to: R. v. Austrey (1817), 6 M. & S. 319. 

As to execution of a deed, see 11 Hatspury’s Laws (8rd Edn.) 343 et seq.; 
and for cases see 17 Dicrst (Repl.) 215 et seq. 


Case referred to: 
(1) Lord Lovelace’s Case (1632), W.Jo. 268, 270; 82 E.R. 140, 141; 17 Digest 
(Repl.) 215, 141. 


Rule Nisi obtained by the defendants to set aside the verdict in an action on 
a bill of sale. 

The declaration stated that a certain bill of sale made by the defendants was 
sealed with the seal of one of them for and on behalf of himself and the other, 
and by the authority of the other, etc. Plea, non est factum. 

At the trial at Exeter Assizes before Perryn, B., it was proved that one of the 
defendants, in the presence of the other and by his authority, executed the instru- 
ment for them both, they being partners in this transaction; but there was only 
one seal and it did not appear that he had put the seal twice on the wax. It was 
objected by the defendants that the instrument was not properly executed because 
they (not being a corporation) could not have a common seal, that the execution 
by one could not operate as an execution by both even though they both consented 
and that the authority given by one to the other to execute a deed should itself 
have been conferred by deed. 


The judge overruled the objection and the plaintiff obtained a verdict. A rule 
to set it aside was obtained in the last term. 
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Bearcroft and Serjeant Lawrence for the plaintiff, showed cause against the rule: 
We rely on Lord Lovelace’s Case (1) where it was said: 


“If one of the officers of the forest put one seal to the rolls by assent of all 
the verderers, and other officers, it is as good as if every one had put his 
several seal; as in case divers men enter into an obligation, and they all con- 
sent, and set but one seal to it, it is a good obligation of them all.”’ 


This is a stronger case because this instrument was executed by one defendant 
in the presence of the other. But even if it were necessary that the one who 
did execute should have affixed the seal twice to the wax in order to execute for 
himself and his partner, it does not appear negatively that it was not done in this 
case. 

Bower, Serjeant Rooke, and Gibbs for the defendants, supported the rule: 
Though the defendant who executed the deed might have executed for himself 
and his partner by putting the seal on the same wax, yet he should actually have 
executed it twice, first for the one and then for the gther. Here, however, he only 
executed and delivered it once, which cannot be taken to be the execution of both. 


Per Curiam: The court were clearly of opinion that there was no ground for 
the objection; that no particular mode of delivery was necessary, for that it was 
sufficient if the party executing a deed treated it as his own. They relied princi- 
pally on this deed having been executed by one defendant for himself and the other 
in the presence of that other. 

Rule discharged. 





FORSTER AND ANOTHER v. HALE AND OTHERS 


[Rotts Court (Sir Richard Pepper Arden, M.R.), February 5, 8, 13, 17, March 15, 
1798] 
[Reported 3 Ves. 696; 30 E.R. 1226] 
_G [Lorp Cuancettor’s Court (Lord Loughborough, L.C.), March 10, 18, 14, 1800] 
[Reported 5 Ves. 308; 31 E.R. 603] 


Trust—Declaration—Proof—‘‘Manifested and proved by some writing’’—Hatent 

of need for writing—Statute of Frauds, 1677 (29 Cha. 2, c. 3), 8. 7. 

By s. 7 of the Statute of Frauds, 1677 [replaced by s. 53 (1) (b) of the Law 
of Property Act, 1925] all declarations of trusts relating to any lands shall be 
‘manifested and proved by some writing’’ signed by a person who is able 
to declare such trust or by his will. 

Section 7 did not require that a trust should be created by writing, but 
it did require that there must be evidence of it in writing, e.g., an admission by 
a person having a right to declare himself a trustee or a statement by him of 
his relationship with the trust property that there was such a trust. 

Notes. Applied: Dale v. Hamilton (1846), 5 Hare, 369; Re Matthew’s Settle- 
ment, Smith v. Matthews (1861), 3 De G.F. & J. 189; Rochefoucauld v. Boustead, 
[1897] 1 Ch. 196; Re De Nicols, De Nicols v. Curlier, [1900] 2 Ch. 410. Referred 
to: Gray v. Smith (1889), 48 Ch.D. 208; Isaacs v. Hvans (1899), 16° 'T. viwiias 
Arseculeratne v. Perera, [1928] A.C. 173. 

As to declaration of trust, see 38 Harspury’s Laws (3rd Edn.) 880-832. For 
cases see 47 Dicest (Repl.) 22-33. For the Law of Property Act, 1925, see 20 


Havsgury’s Starutes (2nd Edn.) 427. 
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Cases referred to: 
(1) Tawney v. Crowther (1790), 3 Bro.C.C. 161; 29 E.R. 466, L.C.; subsequent 


proceedings (1791), 3 Bro.C.C. 818, L.C.3 12 Digest (Repl.) ati 2 
(2) O’Hara v. O'Neill (1717), 7 Bro. Parl. Cas. 227; 47 Digest (Repl.) 18, *20. 


3 p in argument : 
he ae eee (1791), 1 Ves. 826; 30 E.R. 368; 47 Digest (Repl.) 304, 
2724. | 
Stokes v. Moore (1786), 1 Cox, Eq. Cas. 219; 29 E.R. 1187; 12 Digest (Repl.) 
heey ae (1729), 1 Eq. Cas. Abr. 290; affirmed sub nom. Lake v: Craddock 
(1733), 8 P.Wms. 158; 24 E.R. 1011, L.C.; 36 Digest (Repl.) 542, 1031. 
Riddle v. Emerson (1682), 1 Vern. 108; 23 E.R. 348; 47 Digest (Repl.) 19, 66. 
Gascoigne v. Thwing (1685), 1 Vern. 366; 23 E.R. 526; 47 Digest (Repl.) 122, 


891. 

Lloyd and Jobson v. Spillet (1741), 2 Atk. 148; Barn. Ch. 384; 26 E.R. 493, 
L.C.; 25 Digest (Repl.) 553, 27. ti Re 

Fordyce v. Willis (1791), 8 Bro.C.C. 577, n.; 29 E.R. 714; 47 Digest (Repl.) 19, 
62. 


Bellamy v. Burrow (1785), Cas. temp. Talb. 97; 25 E.R. 684, L.C.; 47 Digest 
(Repl.) 27, 133. 
Smith v. Wilkinson (1798), cited in 3 Ves. at p. 705, L.C. 


Bill for a declaration that a share in a colliery business had been held in trust 
for the plaintiffs and a defendant. 

In 1790 Joseph Forster, Robert Rankin, William Kent, and John Burdon, carried 
on the business of bankers under the title of the Commercial Bank at Newcastle. 
In June, 1791, a lease of a colliery, called Hebburn, was granted by Henry Ellison 
to John Burdon and three other persons of the names of Peareth, Wade, and Wren 
for a term of thirty-one years as tenants in common in equal fourth parts. Mr. 
Burdon died in December, 1792. The bill was filed by Forster and Rankin against 
the executors of Burdon, praying that it might be declared that Burdon held the 
fourth part of the colliery on account of himself and the plaintiffs and the defen- 
dant Kent in equal shares, and that the defendants might be decreed to assign the 
same accordingly. 

The plaintiffs and Kent resided at Newcastle. Burdon resided at Hardwicke 
in Durham, about twenty-six miles from Newcastle, and for several years before 
his death he had not left his house. The bank was indebted to Burdon to the 
amount of above £30,000, for which he had their note bearing interest dated July 26, 
1792. Several letters from Burdon to Kent were produced in evidence by the 
plaintiffs in order to raise a declaration of trust from the following passages : 


Letter, dated Dec. 9, 1791. 

‘Mr. Wade told me on Tuesday that they would get the other engine to 
work next week. He says they are working in Wallsend, opposite to our 
winning and within fifty yards of our barrier, the finest coal that was ever 
seen; his own words; an account of which will not make you regret the postage 
of this scrawl.’’ 

Letter, dated Feb. 18, 1792. 

‘Indeed I find myself going very fast, and shall not live to hear you say 
we have got the coal jn Hebburn, and only wish for your sakes it may so 
turn out.”’ 

Letter, dated Mar. 17, 1792. 

‘““My anxiety on account of H.C. arises entirely from the view of the conse- 
quences that would attend the interest of the persons with whom I am more 
immediately concerned, for, as to myself, I cannot expect to live to see the 
‘issue of so important and weighty an affair.’’ 


It is usual for the owners of a new colliery in the neighbourhood of Newcastle 
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to make a present of a piece of plate to the ownePO SRP ip which ‘carries to 
market the first cargo of coal from such colliery. Kent was owner of a ship in 
the coal trade, called the Burdon, and he also had a share in a moiety of another 
ship called the Tynemouth Castle. Burdon was owner of the other moiety of that 
ship. In May, 1792, Kent wrote to Burdon, requesting that his ship, the Burdon, 
might carry the first cargo from Hebburn colliery, to which request Burdon made 
the following answer, dated May 10, 1792: 


‘‘In a former letter you said you hoped the Burdon would have the advan- 
tage generally given in such cases of carrying the first cargo of Hebburn to 
market; from which remark I conclude you hold your intention of putting up 
the Tynemouth Castle to sale, otherwise she certainly would be justly entitled 
to the preference on such an occasion; but do not let us reckon our chickens 
before they are hatched, as the old proverb runs. Am I to make your account 
debtor for my moiety of the profits of the ship, and to suppose the sale is to 
take place? It is necessary for me to know -these particulars, and also 
what you all wish with regard to the time and payment of the money advanced 
by me to the bank, before I can settle or sign a codicil to my present will.”’ 


The following proposal on a small piece of paper in Burdon’s handwriting, but not 
signed or dated, was proved by the plaintiffs. It was entitled: ‘‘The ship Tyne- 
mouth Castle Dr.’’ An account was then stated with the ship, on which Burdon 
stated the value of his moiety at £1,059. At the bottom were the words ‘‘Turn 
over’’, and on the other side the proposal was stated, as follows: 


““As Mr. Kent does not incline to put up the ship Tynemouth Castle to sale, 
or to dispose of his share of her, Mr. Burdon proposes that the bank, in con- 
sideration of the sum of money advanced by him and now resting there (being 
paid by instalments) shall purchase his moiety of the said ship at the sum of 
£1,059 as mentioned on the other side, and which B. thinks highly reasonable ; 
for, as he lays his trustees under a stricture in one respect, he ought to relieve 
them in another by easing them of the trouble of examining the annual 
accounts of the said ship: especially as Mr. B. is willing to add a £1,000 of 
the purchase-money to the sum he has already lent the bank (the cash of 
which will only be reduced £59) and the share of each (paid by the bank) 
amounts to the trifling sum of £250; besides, this part of the ship ought to 
go with that of the colliery, should the latter succeed.”’ 


Letter from Burdon to Kent, dated Sunday 2 o'clock, stated in Kent's answer 
to have been received in June, 1792. 

“T am induced to think, and always did, that your chief motive in purchasing 
the ship was to engage me with the proposal I was so averse to, and which 
has been attended with such fatal consequences to me. Methinks, after five 
years’ risk and no profits arising from such a concern, you cannot be sur- 
prised at my desiring (and those after me) to be quit of it; though I am not 
willing to take less than £1,000 on the condition I mentioned: and this you 
may acquaint the other gentlemen with, and if they are not consenting, matters 
may then remain in status quo, and I will allow and direct a year after my 
death for the re-payment of the money advanced to the bank agreeably to 
your own proposal. I always told you the Spanish Closes [a colliery] stood 
in a dangerous situation; and what is more the extent of the ground is very 
trifling. Bigg’s Main [a colliery], at least some part of it, stands subject to the 
same danger. Indeed, undertakings of this kind require a cool head, an equal 
temper, a good purse, a steady mind, and a firm resolution of going through 
all difficulties which must naturally arise in works of such darkness, and such 
which in all probability we shall meet with in Hebburn.”’ 


Letter from Burdon to Kent, dated June 28, 1792. 
“T beg you will let me know by the newsman on Saturday what the bank 
finally determined upon relative to my share of the ship; as you never thought 


‘ 
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proper to give me a decisive answer about it; and the present critical situation 
1 not allow me any longer to defer executing a codicil to my 
will. They have only to say whether they will accept of the share dors robes 
or my money to be paid in at twelve months after my death : a perio a 
will in all probability take place sooner than you seem to think. 


Kent, by his answer, stated a positive agreement by him and the other partners 
in the bank, after several meetings upon the proposal of Burdon, that he should 
take his fourth share of the colliery for them all in equal shares, and that he 
pressed them much to be concerned with him and declared that he would take it 
upon no other terms. The defendant Rowntree, by his answer, stated that about 
August, 1792, Burdon showed him the lease of the colliery, and said that he had 
advanced and would advance a considerable sum for his fourth share of the 
expense towards winning the colliery. He said that the bank owed him a very 
large sum of money, and it was his intention to let the plaintiffs and Kent have 
a share equal with himself in his fourth part, but so as to secure to himself in the 
first place not only what he had then advanced and might afterwards advance for 
his proportion of the expense towards winning the colliery, with interest, but also 
the money the bank then owed him or might afterwards owe him upon his own 
private account with interest. Burdon then gave directions to the defendant, who 
acted as his attorney, to prepare a proper deed for the purpose of securing to each 
of them, the plaintiffs and Kent, one-fourth of Burdon’s fourth of the colliery. 
This defendant prepared a draft of a deed whereby it was intended that Burdon 
should declare that the lease and agreement therein recited were taken and made 
in the names of Burdon, Peareth, Wade, and Wren as to Burdon’s fourth in trust 
by mortgage or sale to raise a sufficient sum to discharge, etc. (pursuing the said 
directions); and subject thereto in trust for Burdon and the plaintiffs and Kent, 
in equal shares. Rowntree sent the draft to Kent, who returned it, desiring that 
after such alterations as Rowntree might think necessary it should be submitted 
to Burdon for his inspection. About Aug. 31, 1792, Rowntree attended Burdon 
and showed him Kent’s letters. Burdon said he knew they wanted him to give 
them a share in the colliery without any security for his money, but it should be 
made liable in the way Rowntree should think right, or otherwise they should 
have nothing to do with it, or to that effect. Rowntree sent the draft again to 
Kent, who returned it with a letter, dated Sept. 21, 1792, which, after saying that 
it had been considered very attentively by him and his partners, proceeds thus: 


of my health wil 


‘The only thing that strikes us is what was talked over at Hardwicke the 
last time I saw you there, viz., that as our shares would be re-conveyed to 
Mr. Burdon in trust as a security for what sums of money he had advanced or 
may advance...if Mr. Burdon’s executors were not satisfied with the 
security, they might be for selling the part of the colliery to a disadvantage 
and contrary to our inclination, when, by deferring it for some time it might 
turn out to profit and enable us to pay it with satisfaction to ourselves. You 
will recollect, this matter was talked over with Mr. Burdon that morning; 
and you will please to consider, if any clause can be inserted to prevent our 


being subjected to such an inconvenience, as that seemed to meet with Mr. 
Burdon’s wishes.’’ 


Rowntree, in consequence of that letter, attended Burdon, and finding him 


extremely ill, ordered the draft to be engrossed as pre dO I 
he wrote to Kent thus: y aaa meer 


“I have since considered what your letter suggested as attentively as I am 


bl “ 
able, but as I do not see any other plan of making the security effectual, and 


IT know Mr. Burdon will rely on my framing it perfectly so I have given it 
to the clerks for engrossment in its present shape. What Mr. Burdon hinted 
at when I met you at Hardwicke, I should imagine he will carefully attend to 
and, therefore, that security you must depend upon; and if in the event of en 
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accident to that gentleman you can, as you must undoubtedly be able to do 
satisfy his executors as to the safety of the money, there will be little or i 
reason to apprehend that they will sell his part in the colliery, as they must 
be equally interested with the other partners in the bank in the success of it. 
I really think you may rest very easy; especially as the security is only similar 
to that of a mortgage of an estate, which must in all cases be subject to a sale 
if the money be in a precarious situation.” 


After expressing apprehensions as to Burdon’s situation, he adds: 


“You, I should imagine, must know Dr. Clarke’s sentiments. In that case, 
if they be very unfavourable, I wish you in confidence to tell me so by return 
of the post; that I may get the deed, of which there will be four parts, finished 
and executed; lest an accident should happen, and the parchment be useless.’’ 


On Sept. 28 Kent wrote to Rowntree that he was with Burdon on Sunday, and, 
mentioning his state of health, added, that at his advanced age it was not to be 
expected he could survive many years though not apprehended to be in immediate 
danger, and he desired to know when the deeds would be ready for executing. 
Rowntree, by his answer dated Oct. 3, said he thought they would be finished 
on Friday or Saturday so that he could attend at Hardwicke on that day or 
Monday, if he should hear from Kent that Burdon would be well enough. Kent, 
on Oct. 6, wrote to Rowntree that he would, if better, ride to Hardwicke against 
Sunday, and might then have an opportunity to prevail upon Burdon to fix a day 
for Rowntree to be there to have the deeds executed, and would take care to 
give Rowntree timely notice. On Oct. 8 Kent, by another letter, informed Rown- 
tree that he found Burdon very poorly, and he could not be prevailed upon to 
come out of his room; that he, Kent, mentioned that the assignments were ready; 
and that he thought if Rowntree would take a ride over some morning, Burdon 
would execute them. Rowntree went the next day when Burdon asked if Kent 
had written to him, and, being answered in the affirmative, appeared much dis- 
pleased and refused to execute. This defendant, Rowntree, understood in all his 
conversations with Burdon that the partners in the bank were not interested with 
him in the colliery, but that he was sole and absolute owner of his fourth share. 

Wade’s evidence was that he proposed to Burdon to engage in the colliery, and 
Burdon was much pleased at it. The deponent never understood Burdon was 
treating for any person but himself only as to this concern. The deponent, being 
told by Wren in the spring of 1792 that the plaintiff Forster asserted on the 
exchange that he was a partner in the Hebburn colliery, asked Burdon about it. 
Burdon fell into a violent passion and said that Forster had no concern in the 
colliery, and neither he nor any of them had or ever should have any concern 
therein, that he would leave his share of the colliery to a gentleman who would 
not give the deponent or his other partners any trouble, and that he considered 
Forster as being a talkative, babbling person. Burdon requested the deponent to 
use his interest with Peareth and Wren to appoint Kent the fitter of the colliery, 
giving as a reason that he wished to assist the bank to the utmost of his power 
and by appointing Kent fitter the bills for the coal would pass through the bank. 
Kent was appointed accordingly. Burdon died without executing the deed, having, 
by a codicil to his will dated June 12, 1792, directed that the money which might 
be due to him from the bank at his decease should be paid at four instalments, of 
two, four, six, and eight years. By another codicil, dated Dec. 3, 1792, he 
appointed the defendants Rowntree, Hale, Kent, and Challoner his executors. 
He gave his share of the Tynemouth Castle to Kent. 

The questions were (i) whether on the letters of Mr. Burdon and the proposal 
in his handwriting, a trust was declared sufficiently within s. 7 of the Statute of 
Frauds; if not (ii) whether a trust arose by operation of law on various entries in 
the books of the bank which were read in evidence by consent. The colliery 
account was at first entered in the books under the title of ‘Burdon, Peareth & 
Co.,’’ but that was afterwards altered and the entries appeared under the head 
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’’ Upon these entries it was contended by the 
plaintiffs, that Burdon was debited with only one-fourth of the expense pte 
of the colliery and the other partners in the bank with the other three- a 
on the other side it was insisted that they proved that Burdon was charged wi 
the whole expense. The first sums paid into the bank after an oe bse 
opened with the colliery were £3,000 paid by Peareth, Wade, and iene 
£1,000 by Burdon, and the bank was debited with the sum of £4,000 receive S 
the colliery account. At Christmas, 1791, the bank had paid out on account .o 
the colliery the sum of £3,998, and a balance sheet was then signed by Burdon 
and the other partners in the bank, striking the balance due from the colliery at 
£998, from which it was contended by the plaintiffs that the sum of £1,000 was 
paid in by Burdon on his private account, in respect of which he received interest, 
and not on the colliery account as was urged by the defendants. The books 
contained other entries of subsequent payments; and when Peareth, Wade, and 
Wren paid in a sum on the colliery account an entry was made of an equal sum 
upon the colliery account divided into four shares among the partners in the bank, 
each being debited with one-fourth. It was also argued from the entries in the 
books immediately preceding Burdon’s death that the plaintiffs knew they could 
not enforce the agreement. 


Grant, Steele and Romilly for the plaintiffs and the defendant Kent. 
Lloyd, Richards and Wear for the defendants. 


Mar. 15, 1798. SIR RICHARD PEPPER ARDEN, M.R.—This cause was 
argued with great ability. I have taken a short time to consider it, but, as this 
is a concern of great magnitude, it became necessary, I suppose, that it should 
be known who are entitled to it. After all the consideration I think it deserved, 
and after having endeavoured to satisfy myself as to the real meaning of the entries 
in the books of this company, which are not quite clear to a man not conversant 
in accounts of merchants or of a banking-house, as this is, I have satisfied myself 
as to the result which is sufficient to determine the cause so far as the accounts 
are necessary to the decision of it. 

The circumstance that no notice was taken of any persons concerned with 
Burdon in that share of the colliery demised to him, nor any notice or intimation 
given in his life to the partners in the colliery by those of the bank that they 
were as to his share partners with him is certainly in favour of the defendants, 
but it is insisted that, though their names do not appear on the lease, nor that they 
publicly even by inquiry ever busied themselves about the colliery, yet in fact 
an agreement took place, that he should be trustee as to his fourth for them and 
himself in equal shares, and they say, they can make it out satisfactorily to the 
court and within the Statute of Frauds, and that, not by any formal declaration of 
trust, but by letters under his hand signed by him in which, as they alleged, 
he admitted himself such a trustee, and that under the true meaning of the 
statute it is sufficient if it appears in writing under the hand of a person having 
a right to declare himself a trustee, and that is equivalent to a formal declaration 
of trust. I am of that opinion certainly as far as the question arises on the statute. 

It was contended for the defendants that there is great danger in taking a 
declaration of trust arising from letters loosely speaking of trusts which might or 
might not be actually and definitively settled between the parties, with such ex- 
pressions as “‘our,’’ ‘‘your,”’ etc., intimating some intention of a trust; that on 
such grounds the court may be called on to execute the trust in a manner very 
different from that intended, and that it is absolutely necessary that it should be 
clear from the declaration what the nature of the trust is, or it cannot be executed. 
That I certainly admit. The question, therefore, is whether sufficient appears 
to prove that Burdon did admit and acknowledge himself a trustee, and whether the 
terms and conditions on which he was a trustee sufficiently appear. I do not 
admit with the defendants that it is absolutely necessary that he should have 
been a trustee from the first. It is not required by the statute that a trust should 
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be created by a writing, and the words of the statute are very particular in 
s. 7 which deals with declarations of trust. It does not by any means require that 
all trusts shall be created only by writing, but that they shall be manifested and 
proved by writing, plainly meaning that there should be evidence in writing 
proving there was such a trust. Therefore, unquestionably it is not necessarily 
to be created by writing, but it must be evidenced by writing, and then 
K the statute is complied with, and, indeed, the great danger of parol declarations 
against which the statute was intended to guard is entirely taken away. I admit 
it must be proved in toto, not only that there was a trust, but what it was. 

The transaction depends on these letters of Burdon declaring, as the plaintiffs 
say, that he was a trustee, together with another transaction which is very material, 
that is, the preparation of a deed by his direction, in order to have under his 
hand and in a more formal way a declaration of this trust. For the plaintiffs 
and the defendant Kent it is proved that the directions for that purpose were given 
in August, 1792, and the deed was fully prepared and is given in evidence. 
Burdon is by that made to declare, not that in consideration of any new agree- 
ment then entered into and stipulations at that time made and to be performed, 
but the manner in which this intention was carried into execution was by the 
preparation of a deed which reciting the lease declares it was so granted, and an 
agreement for a further lease made to Burdon, Peareth, Wade, and Wren, as to 
Burdon’s fourth share, on the following trusts—that he should pay to himself all 
such sums of money as he had already expended or might hereafter expend, and 
also all such sums as the bank should owe him at his death, and subject thereto 
in trust for himself and his partners in the bank. If this was a deed prepared in 
consideration of an agreement by that deed only to be carried into execution, the 
words are very extraordinary. ‘‘Whereas it is agreed ...on the following stipu- 
lations and covenants,’’ would’ have been the natural way, but it is drawn other- 
wise, and I cannot see any item that purports that it was a new agreement then 
entered into except a stipulation that all sums which had been paid, or which 
should hereafter be paid by Burdon, should be repaid. Stress was laid on this, 
that Burdon had advanced sums of money out of his own pocket which it is said 
could not be if they were partners with him, for then they would have been 
called on. 

Great stress was laid upon the word “‘our’’ in the first of these letters. It was 
insisted that it must necessarily mean some subject in which both the writer and 
the person to whom the letter is addressed were concerned, but I shall not presume 
that. It might be consistent if he was partner with anyone else. The latter 
part of that letter does give countenance to the argument of the plaintiffs, but to 
that there is the answer that Kent was the fitter employed by them and conse- 
quently might be considered as having a considerable interest in the colliery. 
Whenever letters are to raise a trust, I shall expect demonstration that they relate 
to the subject. Therefore, if it rested on this letter alone, though the construction 
is strong from those phrases, yet, being desirous not to stir one step out of the 
statute, I could not have so construed it. 

As to the next letter, dated Feb. 18, how to interpret it to be anything but a 
declaration that he and the person to whom he writes, and some persons connected 
with him, have some interest in the colliery, I do not know. ‘‘We’’ would not 
apply to Kent as fitter. It was said that by the words ‘‘we’’ and ‘‘your sakes,"’ 
Burdon might mean Kent only as fitter and the other three partners and his own 
executors as partners in the colliery. That would be very strained, and it is 
barely possible to give it such a meaning. But it is not necessary to decide on 
those two letters. So rigidly should I adhere to the statute that I should expect 
something more. The next letter was written in March, 1792. It is not insinuated 
that ‘“‘H.C.’’ means anything else than the colliery. It could mean nothing else. 
It is impossible to strain the words in this letter to mean the persons with whom 
Burdon was concerned in the colliery only. It might possibly mean that the 
interest he took in the success of this was in Kent’s interest as the fitter, but in 
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suggesting that one is straining against one’s better judgment, i i meen 
as fitter was precarious, depending on the other three partners. ‘The etter tei 
‘Sunday, two o’clock’’ is very material as it relates to another der aca? w ~ , 
coupled with the other letters, prove, not only that by the words bss, ete., 
he meant the bank, but also, if necessary, that they were to take in equal shares. 
That letter introduces a transaction, proved by parol, that Burdon and Kent were 
engaged as joint owners of a ship called the Tynemouth Castle, and that a ae 
was very desirous to sell his share. He proposed that the bank should purchase 
it, and what he states as the consequence of their refusal is very strong. He 
does not say in this letter nor in the proposal, that, if they do not take his share 
in the ship, they shall have no share in the Hebburn colliery. If it was all in 
his own power at that time, it would have been a natural thing to say, if they did 
not take his share in the ship, they should have no share in the colliery. The 
letter of May 10 was also relied on, as showing that they were partners in the 
colliery. There is no insinuation in that letter that their refusal to accede to his 


proposal should have any effect on their situation as to the Hebburn colliery. - 


Then comes a most important piece of evidence, though it is not signed by the 
party, but it is evidenced under the authority of Tawney v. Crowther (1). it a 
man by irrefragable evidence proves himself a trustee, no doubt, a paper written 
in his own hand is evidence of the terms if it is necessary to prove the terms. 
Observations were made on this paper—that it had a very suspicious appearance, 
that it had no date, beginning or ending, that there was no margin, and the paper 
appeared cut close to the writing, but luckily there are circumstances to prove it 
is not mutilated. It is entitled ‘‘The Ship Tynemouth Castle Debtor,’’ and at 
the bottom are the words “‘turn over,’’ all in Burdon’s own hand, or I would not 
admit it. This shows it is perfect. It is a computation of what he had expended 
on the Tynemouth Castle, and he calculates what he ought to receive from them. 
This is a most important paper, for it leaves no doubt as to his interest in the 
colliery and that of his partners in the bank. It is said to amount to demonstra- 
tion that the real fact he was pointing at was that they were already partners in 
the colliery. He gives as a reason for wishing to sell it to them that this part 
of the ship and the colliery should go together. I profess, after considering this 
paper very fully, I cannot give any other interpretation to it than that contended 
for by the plaintiffs, and, if so, it is conclusive that all the other expressions he 
made use of were applicable to the bank and that he was willing to sell his 
interest in the ship to them because it ought to go to the owners of the colliery. 
In this letter, though complaining of their refusal and pressing them to take it, 
he does not threaten that, if they do not, they shall have no share in the colliery. 
Therefore, it is a complete corroboration of the meaning imputed to the other 
letters, and clearly proves that he did not then consider himself as having a right 
to refuse, which is one part of the case made by the defendants and attempted to 
be proved by the evidence of Rowntree. 

By the letter dated June 28 he means to say that the conduct of the bank with 
respect to the ship would make some difference as to the money due from them 
to him. The threat is, ‘‘or my money to be paid in at twelve months after my 
death.’’ It appears on the accounts that calling it in would have been a very 


due to him amounted to £30,000. 

Thus closes the evidence under Burdon’s hand. No more letters from him 
appear. Then comes the transaction of the orders given for preparing the declara- 
tion of trust. He was willing, in consequence of the agreement “hat the de- 
claration should appear in a more formal way than by implication from letters 
The deed does not state any agreement whatever but the lease and the agreement 
for a further lease, and proceeds to declare the trusts in the words I have stated 
which are very strong for it was prepared by one of his executors. It is said ver 
justly : What right had he to impose those terms? But it seems that that very 
thing did give rise to a Temonstrance on the part of the partners in the hank 
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against it as going beyond what Burdon had a right to do, and a great deal arises 
on the language of the letters exhibited by the defendants and proved by Rowntree 
to have been received by him from Kent. The end of Rowntree’s letter of 
Sept. 24 is very material if any stress can be laid on his evidence, not that a 
doubt it. He desires to be informed of Mr. Burdon’s situation; ‘‘lest an accident 
should happen, and the parchment be useless,’’ not less they should lose the 
colliery. He reasons with them to show that they would run no risk in executing 
the deed with that clause against which they remonstrated. In one of the letters 
to Rowntree, Kent observes that the mode of making the security is by re-conveying 
to Mr. Burdon their shares. ty 

These letters between Kent and Rowntree show that it is no false inference that 
there was an actual trust then subsisting, for in the whole transaction, except 
so far as Rowntree proves by parol that he understood from Burdon that he was 
not bound to let them into the partnership in the colliery, there is no hint on the 
part of Burdon that, if they did not agree to his proposal, they should not be let 
in, nor any admission from them showing a doubt of their right, not as a new one, 
but as one they had in possession. I cannot think that under all these circum- 
stances he was not a trustee. As to that provision in the deed, it does not appear 
that he had a right to insert it, but it was worth their while to consent rather than 
dispute with his executors. I rely chiefly on the letters of Burdon, and should 
have decided on those alone provided there was no evidence to rebut it in the 
other parts of the case. 

“Then comes the question, why did they not advance money, as well as he if 
they were jointly concerned. That fact would go a great way to diminish the - 
force even of the letters. [His Lorpsuip referred to Tawney v. Crowther (1) and 
O'Hara v. O'Neill (2), and concluded :] I am well warranted, without infringement 
on any principle adopted as to the Statute of Frauds, in declaring that Burdon 
was a trustee as to one-fourth of the Hebburn colliery for himself and the other 
partners of the bank. 

The defendants, Burdon’s executors, appealed. 


Sir William Grant and Steele for the plaintiff, and Romilly for the defendant, 
Kent, in support of the decree. 
Sir John Mitford, Mansfield, Lloyd, Richards, and Wear for the executors. 


Mar. 14, 1800. LORD LOUGHBOROUGH, L.C.—Upon the first view which I 
had of this case, both on reading the petition of appeal and when it was stated in 
court, and on looking afterwards to the report of the manner in which the cause 
was argued at the Rolls, it seemed to me that the plaintiffs had undertaken a 
difficulty which it was by no means necessary for them to encounter. It was 
treated as a case in which the whole question would arise on the operation of the 
Statute of Frauds. I presume the deed which was prepared not having been 
executed by Mr. Burdon, the parties not looking much further than that point, 
the contest arose on the idea that it was necessary that that or some other deed 
should be executed to conclude the matter between him, and, no deed having been 
executed, the defence was taken. 

The case appears to me in rather a different point of view. From the nature 
of it it seems to me there was no occasion to affect the estate in the land, nor has 
the decree done so. It has not transferred the legal interest in the share of the 
colliery to the plaintiffs. The case is merely a case of agreement to share profit 
and loss in the trade of a colliery, which does not at all affect the ownership of the 
land. Such an arrangement is often carried on for a great number of years without 
any estate in the land given to those who are to share the profits. Nothing is 
more common than, where a man is tenant in fee of land where there is a coal 
work, he partly sharing the rent and the profit, carries it on by mere licence with 
other persons concerned in the business of the colliery. It is, therefore, merely 
the case of an agreement which may or may not be within s. 4 of the statute. 
But this particular case is not even within s. 4 because it was to be executed 
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immediately, and such an agreement, to be executed immediately, requires no 
writing signed by the party. Such agreements may be, and are daily, proved for 
and against the parties entering into them by any fair competent, credible, evidence. 
Papers unsigned, not in the form the statute requires, are the best species of 
evidence; when I say the best, I do not know how to make a difference between 
that and the acts of the parties, but that the latter are sometimes ambiguous. 
Parol declarations even are admissible evidence, and, if they are clear, consistent B 
and intelligible, will prevail. be 

With this idea of the case, if it had been brought originally before me, it is 
probable that an issue might have been directed, but from the idea I have of the 
matter it would have been an act of mere indolence in the court to have directed 
an issue, for the case appears proved in the strictest manner by the written 
evidence which cannot admit of any twist or turn by any possible parol evidence € 
that can be given. My view of the case, therefore, though it does not exactly 
take the course of the argument at the Rolls, leads me perfectly to agree with 
the decree. I think they had no occasion, but undertaking to establish a trust - 
within the strict line of s. 7 of the Statute of Frauds. I think they have done it, 
and I perfectly agree with the Master of the Rolls in adopting the letters of 
Mr. Burdon as a clear declaration of trust. When I say that, I mean, clear J) 
evidence in writing, that there was a trust. It is not necessary that it should 
be a declaration, but a writing signed by the party may be evidence of a trust 
admitted in that writing signed by him. 

His Lorpsuip reviewed the evidence at some length, and concluded: I am 
perfectly satisfied and convinced by the written evidence which is perfectly un- 
affected by any parol evidence. It might square more with the written evidence FE 
upon a cross-examination of Wade and Rowntree, but it is enough that it does 
not contradict the written evidence. As to the books, it is impossible by any art, 
by any ingenuity in book-keeping, to raise them into anything to contradict the 
letters. I think that they confirm the letters. It is not necessary that the books 
in themselves should afford that evidence, but I confess that I think that the 
books explaining the letters and the letters receiving that explanation from the FP 
books are parts of the same case. Therefore, though an issue might have been 
had perhaps, before the cause was canvassed, I cannot direct an issue, for, if the 
verdict found that these plaintiffs were not engaged in partnership with Burdon 
in this colliery, I should not let that verdict stand. 

Decree affirmed. 
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WORSLEY v. WOOD AND OTHERS 


[Court or Kina’s Bencn (Lord Kenyon, C.J., Ashhurst, Grose and Lawrence, 
JJ.), June 7, 1796] 


[Reported 6 Term Rep. 710; 101 E.R. 785] 


sf Contract—Condition—Condition precedent—Strict performance—Irrelevance of 
burden on covenantor—Undertaking to procure doing of act by third person. 
Insurance—Condition precedent to liability of insurers—Strict performance by 
assured—Irrelevance of burden on assured—Undertaking to procure doing 
of act by third person. 
A condition precedent to the liability of a party to a contract must be per- 
C formed strictly or at least, in some cases, in substance. The party who has 
to satisfy the condition cannot substitute other terms or conditions in lieu of 
those agreed by the parties. It is immaterial that he has entered into an 
improvident or burdensome contract. If he has chosen to take the burden on 
himself he cannot call on the other party to implement the contract until he 
has complied with the condition. If he undertakes to obtain the doing of an 
D act by a third person he must procure that act to be done. It matters not 
that the refusal of the third person to do the act is wrongful and unreason- 
able. 
So, where a term in a policy of insurance against loss by fire stipulated that 
the insurers would not be accountable for any loss unless the assured procured 
a certificate under the hands of the minister and churchwardens and of four 
reputable householders of the parish importing that they were acquainted with 
the character and circumstances of the assured and knew or believed that they 
by misfortune and without any kind of fraud or evil practice had sustained by 
the fire the loss in respect of which they made a claim, 
Held: the procurement of the certificate was a condition precedent to the 
liability of the insurers under the policy, and the condition was not fulfilled 
F by the assured obtaining a certificate signed by four reputable householders, but 
not by the minister and churchwardens. 


Notes. Followed: Mason v. Harvey (1853), 21 L.T.O.S. 158. Referred to: 
Lothian v. Henderson (1803), 8 Bos. & P. 499; Braunstein v. Accidental Death 
Insurance Co. (1861), 1 B. & S. 782; London Guarantee Co. v. Fearnley (1880), 
5 App. Cas. 911; Welch v. Royal Exchange Assurance Co., [1939] 1 K.B. 294. 

G As to conditions in contracts, see 8 Hauspury’s Laws (3rd Edn.) 194-200, and 
as to conditions in insurance policies, see ibid., vol. 22, pp. 217-229. For cases 
see 12 Dicestr (Repl.) 466 et seq.; 29 Dicesr (Repl.) 462-467. 


Cases referred to: 
(1) Hotham v. East India Co. (1787), 1 Term Rep. 688; 99 E.R. 1295; 12 Digest 
Q ~ (Repl.) 489, 3672. 
(2) Hesketh v. Gray (1755), Say. 185; 96 E.R. 846; 7 Digest (Repl.) 217, 548. 
(3) Campbell v. French (1795), 6 Term Rep. 200; 7 Digest (Repl.) 205, 408. 
(4) Routledge v. Burrell (1789), 1 Hy. Bl. 254; 126 E.R. 148; 29 Digest (Repl.) 
447, 3271. ; 
(5) Oldman v. Bewicke (1786), 2 Hy. Bl. 577, n.; 126 E.R. 718; 29 Digest (Repl.) 
I 480, 3453. 
Also referred to in argument: 
Doughty v. Neal (1669), 1 Saund. 215; Keb. 471; 85 E.R. 226; 7 Digest (Repl.) 
200, 354. 
Gruit v. Pinnel (1633), 5 Vin. Abr. 207, pl. 2. 
Davis (or Davidson) v. Mure (1781), cited in 1 Term Rep. at p. 642. 


Appeal by the defendant by writ ' 
ported 2 Hy. Bl. 574), in an action on a policy of insurance against fire. 
The declaration stated that by a policy of insurance made on Mar. 9, 1792, it was 





of error from the Court of Common Pleas (re-’ 


60 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


witnessed that Lockyer and Bream (the bankrupts) had paid £11 16s. to the Phoenix 
Insurance Co., and had agreed to pay to them at their office the sum of £11 16s. on 
Mar. 25, 1793, and the like sum yearly on the said day during the continuance of 
the policy, which was from loss or damage by fire not exceeding the sum of £7,000. 
Worsley covenanted with Lockyer and Bream that so long as they paid this 
premium, the capital stock and funds of the Phenix Co. would be liable to pay 
to them any loss that they should suffer by fire on the property therein mentioned, 
not exceeding £7,000, according to the tenor of the printed proposals delivered 
with the policy. In the printed proposals referred to by the policy it was de- 
clared that the company would not be accountable for any loss by fire caused by 
foreign invasion, eivil commotion, etc., and also that all persons assured sustain- 
ing any loss by fire should forthwith give notice to the company and as soon as 
possible after deliver as particular an account of their loss as the nature of the 
case would admit, and make proof of the same by their oath and by their book 
of accounts or other vouchers as should be reasonably required, and that they 


would procure a certificate under the hands of the ministers and churchwardens | 


and of some reputable householders of the parish not concerned in the loss import- 
ing that they were acquainted with the character and circumstances of the persons 
insured and knew or believed that they by misfortune and without any kind of 
fraud or evil practice had sustained by such fire the loss and damage therein men- 
tioned. If any difference should arise between the assured and the company 
touching any loss, such difference was to be submitted to the judgment of arbitra- 
tors indifferently chosen whose award should be conclusive, ete., and when any 
loss should have been duly proved the assured should immediately receive satis- 
faction to the full amount of the same. 

On July 1, 1792, a loss happened by fire in the house of Lockyer and Bream, in 
which all their books of accounts were destroyed to the amount of £7,000. On 
the same day they gave notice of it to the company, and delivered to the company 
as particular an account of their loss as the nature of the case admitted. They 
stated that they then and there tendered to make proof of the loss by their oath 
and to produce such vouchers as could be reasonably required in that behalf. On 
the same day they procured and delivered to the company a certificate under the 
hands of four reputable householders of the parish to the effect required in the 
printed proposals, and applied to E. Embry, the minister, and H. Hutchins and 
J. Bellamy, the churchwardens, of the parish to sign such certificate, but without 
any reasonable or probable cause those persons wrongfully and unjustly refused to 
sign it. The declaration stated that the company had not paid the loss either to 
the bankrupts or to their assignees, nor had the company submitted the difference 
to the judgment of such arbitrators. 

The defendant pleaded (i) (to the first count) that the bankrupts were not in- 
terested in the house or goods at the time of the loss, on which issue was taken 
in the replication; (ii) that the loss was occasioned by the fraud and evil prac- 
tice of the bankrupts, on which issue was taken; and (iii) that the minister and 
churchwardens did not refuse wrongfully and injuriously and without any reason- 
able or probable cause to sign the certificate, on which issue was taken. The 
plaintiffs replied that the bankrupts as soon as possible after the loss, namely, on 
July 1, 1792, procured and delivered to the company such certificate as we re- 
quired in the printed proposals under the hands of four respectable inhabitants, but 
that the minister and churchwardens wrongfully refused to sign it without an 
reasonable or probable cause for so doing. ‘i : 


The jury found all the issues for the plaintiffs, and gave a verdict for £3 000. 


The defendant removed the record into the Court of King’s Bench by writ of 
error, and assigned that the declaration, the replication, and the other pleadings 
of the plaintiffs were not sufficient in law to maintain the action. ‘ 

The case was twice argued, the first time in Easter Term, 1796, by Wood for 


the defendant and Lambe for the plaintiffs, and in J 
’ une, 1796, 
defendant and Gibbs for the plaintiffs. by Law for the 
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A LORD KENYON, C.J.—This case requires our serious consideration because 
the Court of Common Pleas have already given their opinion on it in favour of 
the plaintiffs’ claim, though it was not the unanimous opinion of that court [ Hearn, 
J., differed from the rest of the court]. We are called on in this action to give 
effect to a contract made between these parties, and if from the terms of it we 
discover that they intended that the procuring of the certificate by the assured 

FR should precede their right to recover, and that it had not been procured, we are 
bound to give judgment in favour of the defendants below. Insurance companies 
who enter into very extensive contracts of this kind are liable (as we but too fre- 
quently see in courts of justice) to great frauds and impositions; common pru- 
dence, therefore, suggests to them the propriety of taking all possible care to protect 
them from frauds when they make these contracts. The Phenix Co. have pro- 
vided, among other things, that the assured should as soon as possible after the 
calamity has happened deliver in an accounf of their loss: and procure a certificate 
under the hands of the minister and churchwardens and of some reputable house- 
holders of the parish, importing that they knew the character and circumstances 
of the assured, and believed that they had sustained the loss without any kind of 
fraud. That this is a prudent regulation this very case is sufficient to convince us, 

D for it appears on the record that soon after the fire the assured: delivered in an 
account of their loss which they said amounted to £7,000, that they obtained a 
certificate from some of the reputable inhabitants that the loss did amount to 
that sum, and that the jury after inquiring into all the circumstances were of 
opinion that the loss did not exceed £3,000, and yet it is also stated that the minister 
and churchwardens, who refused to certify that they believed that the loss 

E amounted to £7,000, wrongfully and without any reasonable or probable cause 
refused to sign such certificate. 

The great question here is whether or not it was the intention of these parties 
that that certificate should precede payment by the insurance office. It seems 
to me from the printed proposals that it was their intention that it should precede 
payment. What is a condition precedent or what a condition subsequent is well 

F expressed by Asunurst, J., in Hotham v. East India Co. Clyne there be a con- 
dition precedent to do an impossible thing, the obligation becomes single, but 
however improbable the thing may be it must be complied with, or the right which 
was to attach on its being performed does not vest. If the condition be that A. 
shall enfeoff B., and A. do all in his power to perform the condition and B. will not 
receive livery of seisin, yet from the time of Lorp Coxe to the present moment 

G it has not been doubted but that the right which was to depend on the performance 
of that condition did not arise. In Hesketh v. Gray (2), which has been cited as 
a determination in this court, there was also an application to the Great Seal at 
the time when Writes, C.J., was the first commissioner to dispense with the con- 
dition, which was that the Bishop of Chichester should accept the resignation of 
a living, but it was held that there was no ground for a court of equity to inter- 

H fere. This court also held, when the case came before them, that it was a condi- 
i nd must be performed. 
ree suis ree however, it is said that, though the minister and De eae age 
did not certify, some of the inhabitants did certify, and that that was aa se 
being a performance of the condition ey-prés. I confess I do not ee oe : 
terms cy-prés are applicable to this subjects The arguments for the ee ae 

I show that, if none of the inhabitants of this parish certified, a certi i e by : 
inhabitants of the next or of any other parish would have answered t ; eae 
The assured cannot substitute one thing for another. In Campbell va eee oe 
we explained the grounds of this doctrine, and said that the ight fe) HS ae 
complied with the condition could not substitute other terms or condi ee ‘ : 
of those which all the parties to the contract had originally made. So here i 

i to make the stipulations stated in their 

was competent to the insurance office ora ve Bian 
i ig to individuals who were desirous of being 
printed proposals, they had a right to say ‘ bern: 
insured: ‘‘Knowing how liable we are to be imposed upon, we will, among 
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he minister, churchwardens, and some of the reputable in- 
shall certify that they believe that the loss happened by 
misfortune and without fraud, otherwise we will not contract with you at oe 
If the assured say that the minister and churchwardens may obstinately prt: 
to certify, the insurers answer: ‘We will not stipulate with you on any other 
terms.’ Such are the terms on which I understand this insurance to have been 
effected, and, therefore, I am clearly of opinion that there is no foundation fox 
the action, and that the judgment below must be reversed. 


things, require that t 
habitants of your parish 


ASHHURST, J.—The question is whether the certificate required be or be 
not a condition precedent; if it be, the plaintiffs cannot maintain their action. 
It is perfectly immaterial whether they have entered into an improvident con- 
tract; if they choose to take the burden upon themselves, they cannot call on the 
insurance office until they have complied with the condition. I think that it is a 
condition precedent, and that the assured engaged. at all events to procure the 


certificate before they applied to the office for an indemnity., Nor is there any- ~ 


thing unreasonable in these terms. It is well known that great frauds are some- 


times practised on the insurance offices, and, therefore, it behoves them to take. 


all care to prevent frauds. In order to guard more effectually to protect the Phoenix 
Co., they insist on having a certificate from the minister and churchwardens, 
persons who are not likely, from their situation in life, to assist in such frauds. 
But, as the plaintiffs have not procured that certificate they cannot maintain this 
action. 


GROSE, J.—Four questions arise on this record. (i) Whether the printed pro- 
posals are to be taken as part of the policy of insurance; (ii) whether that part 
respecting the certificate creates a condition precedent; (iii) if it does, whether the 
assured were bound to perform the conditions; (iv) whether they have performed 
it. These are the material points. On the first, Routledge v. Burrell (4) is de- 
cisive to show that the printed proposals are to be taken as part of the policy. 
The second point also seems to me to be decided by Oldman v. Bewicke (5). For 
though the words in both proposals are not exactly similar, the substance is the 
same. What Asnuurst, J., said in Hotham v. East India Co. (1) is applicable 
here, that there are no precise words necessary to make either a condition pre- 
cedent or subsequent, but that the question must depend on the intention of the 
parties. As to the third point, the cases alluded to by the defendant’s counsel (to 
which another in Y.B. 22 Edw. 4, 26 B. may be added) are strong to show that, if a 
person engage for the act of a stranger, he must procure that act to be done. With 
regard to the last point, the assured have not obtained the certificate required, but 
they have procured a certificate which under the circumstances of the case they 
consider equivalent to it, namely, a certificate by some of the reputable inhabitants 
of the parish. It is true that the minister and churchwardens were not bound 
to certify, but the assured undertook to procure such a certificate. That is a 
condition on performing which alone the Phenix Co. engaged to pay any loss 
that might arise. It is admitted that the assured did not procure such a certifi- 
cate, but they say that the minister and churchwardens wrongfully and without 
any reasonable or probable cause refused it. That, if true, is no ground for sup- 
porting this action; it is a misfortune to the plaintiffs, but it ought not to preju- 
dice the defendant. It is not sufficient that here is no probable cause for not 
certifying, there ought to be a probable cause to induce the minister and church- 
wardens to certify. They ought to be satisfied with the truth of the loss before 
they certify. Here they were requested to certify that the plaintiffs had sustained 
a loss to the amount of £7,000, but the jury found that the loss only amounted to 
£3,000. Therefore, the minister and churchwardens could not, in conscience, sign 
the certificate which was offered to them. Tf the certificate which the aes 
procured were considered as a compliance with this condition, a certificate by the 
inhabitants of any other parish might equally be substituted in lieu of that which 


G 
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\ was required, but it is not competent to the assured to substitute other terms 


for those which were the foundation of this contract. 





LAWRENCE, J.—This is an action to recover a loss which the insurance office 
are only liable to make good according to the terms of their engagement. There 
is no ambiguity in those terms; they were perfectly well known to all parties, and 


y“the plaintiffs below must be considered as having assented to them. It has been 


\- 


1p" 


argued, however, that the certificate was not a condition precedent, that the 
plaintiffs’ right attached on the happening of a fire without fraud, and that this 
may be collected from the difference of penning the different proposals. But it 
does not seem to me that a fire without fraud will give the assured a right of 
action. It must be a fire, accompanied with a notice, affidavit, and certificate, 
specified in the proposals. 

As to the wording of the different articles, that speaking of a loss by foreign 
enemies, etc., is an exception; it is a loss for which the insurance company are 
not answerable. Tor other losses they are only liable On certain conditions. Then 
it was argued on behalf of the plaintiffs that it was sufficient for them to perform 
the conditions in substance. Even admitting that argument to be well founded, 
there was no substantial performance here. In some cases in the books respecting 
conditions precedent where the thing agreed to be done was in effect performed, 
though not in the exact manner nor with all the circumstances mentioned, it was 
deemed a substantial performance, as, where the condition was to enfeoff, a con- 
veyance by lease and release has been deemed a compliance. So if the condition 
be to deliver the will of the testator, and he delivers letters testamentary: 1 Ro... 
Apr. 426, pl. 2, 4. But this, instead of being a substantial performance of the 
condition, is only a substitution of one thing for another. Suppose the terms of 
this contract had been that the insurance office should not pay any loss unless 
A., B. and C. certified, it would not have been sufficient for E., F. and G. to 
certify. So here the agreement was that persons of certain characters should 
certify, and when the assured substitute, for such a certificate, one signed by 
persons bearing different characters, it is the same as a certificate signed by per- 
sons of different names from those required. Perhaps it is difficult to ascertain 
who shall be called-reputable or substantial persons, and in order to avoid this 
difficulty, the insurance office insist on the certificate being signed by persons who 
hold public situations in the parish. These terms seem highly reasonable; it is a 
duty that the office owe to the public as well as to themselves to take every pre- 
caution to protect them against fraud; and unless some such check as the present 
were interposed, the office would be holding out a premium to wicked men to 
set fire to their own houses. a. 

As this is a condition precedent, even supposing that the refusal by the minister 
and churchwardens were a wrongful act in them (which I do not admit under these 
circumstances) the cases are uniform to show that, if a person undertake for the 
act of a stranger, that act must be done. Therefore, I agree that the judgment 


below must be reversed. 
oi Judgment reversed. 


Pe. 
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A 
BAGOTT v. ORR 


[Court or Common Puieas (Lord Alvanley, C.J., Heath, Rooke and Chambre, JJ.), 


June 20, 1801] 

[Reported 2 Bos. & P. 472; 126 E.R. 1391] 
Fishing—Shell-fish—Public right to take fish found on seashore between high BP 
and low water. 

Prima facie every subject of the realm has a right to take fish found on the 
seashore between high and low water mark, but this general right may be 
abridged by the existence of an exclusive right in some individual. 

Quere whether there be a prima facie right in the subject to take fish-shells 
found on the seashore between high and low water mark. 


Notes. Distinguished: Blundell v. Catterall, [1814-23] All E.R.Rep. 39. Ex- 
plained: Brinckman v. Matley, [1904-7] All E.R.Rep. 941. Referred to: Crichton 
v. Collery (1870), 19 W.R. 107; Saltash Corpn. v. Goodman (1881), 7 Q.B.D. 106. 
As to public fisheries, see 17 Hauspury’s Laws (3rd Edn.) 299 et seq.; and 
for cases see 25 Digest (Repl.) 4 et seq. D 
Cases referred to: | 
(1) Constable's Case (1601), 5 Co. Rep. 106a; 1 And. 86; 77 E.R. 218; 1 Digest 
(Repl.) 114, 3. | 
(2) Warren v. Matthews (Mathews) (1703), 1 Salk. 857; 6 Mod. Rep. 73; 91 
K.R. 312; 25 Digest (Repl.) 5, 11. 
(3) Lord Fitzwalter’s Case (1674), 1 Mod. Rep. 105; 3 Keb. 242; 86 E.R. 766; E 
25 Digest (Repl.) 16, 138. 
(4) Ward v. Creswell (1741), Willes, 265; 125 E.R. 1165; 25 Digest (Repl.) 5, 12. 
(5) Abbot of Ramsay's Case (1871), cited in 3 Dyer, 326b; 73 E.R. 737; 47 Digest 
(Repl.) 710, 555. | 
(6) ee v. Murcot (1768), 4 Burr. 2162; 98 E.R. 127; 25 Digest (Repl.) 21, | 
d. i 





Action of trespass for taking the plaintiff's shell-fish and shells. 

The first count of the declaration charged the defendant with breaking and 
entering the plaintiff's closes, called the Foot-Muscle-Skear, the Great-Out-Muscle- 
Skear and the Sea-Shore, in the parish of Keysham, and finding there the plain- 
tiff s shell-fish and shells, catching, taking, and carrying them away and convert- 
ae Ae hgh biene of them to his own use. The second count charged the defen- 

ant wit breaking and entering the same closes, and with his feet and the feet 
of his servants in walking, treading up, trampling on, subverting and spoiling 
plaintiff s soil, earth and sand, and with the feet of cattle and with the wheels Rr 
carriages and the keels of boats treading up, trampling, etc., and breaking, crushing 
and destroying the plaintiff's shell-fish and shells, and with spades, shovels, mattocks. 
ee Po ee digging and making holes and pits and turning on 

€ plaintit’s earth, soil, and sand, and digging u isi rs 
ee th ; Pp, raising up, and get - 
divers large quantities of the plaintiff's shell-fish and shells, ad eee peo 
and eee disposing of them to his own use. There were EG baie 
counts for breaking and entering the plaintiff's sev ] i 
on which issues in fact were ee ; ee rae 

The defendant pleaded, first, the general issue. Secondly, as to the trespasses 
mentioned in the first two counts, that the closes were the same, and that th 
were ar time immemorial had been part and parcel of a dertain arm of the 
Sea in which every subject of the realm at all materi i : 

: ) é al times had ¢ ig 
ought to ae had the liberty and privilege of fishing and eatchine eke 
raising, getting, taking and carrying away shell-fish e 
fore, the defendant, being a subject of ae te a eerie: 
done what he had, in fact, done, namely 





digging for, 
and, there- 
t the material time, had lawfully 
entered the closes and dug up and 
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A carried away shell-tish and shells and for that purpose had entered the closes 
with other persons, cattle, carts, wagons, and boats, incidentally trampling on the 
soil, etc. 

On this the plaintiff now assigned, alleging that the defendant on the material 
days broke and entered the plaintiff's closes “being certain closes lying within 

Ren flux and reflux of the tides of the sea in the plaintiff's manor of Keysham, and 
the said shell-fish and shells there then found, ete., caught, took, and carried 
away and converted and disposed thereof to his own use, when the same closes 
were left dry and were not covered with water.”’ 

To the new assignment the defendant pleaded that the closes newly assigned were 
the same closes and were certain rocks and sands of the sea, lying within the 
flux and reflux of the tides of the sea; and that the shell-fish and shells in the 

C closes were in and on the rocks and sands of the sea, and which but a little before 
the material times were by the ebbing of the tides of the sea left there. He again 
pleaded the right of all subjects of the realm as above-mentioned. 

Serjeant Marshall for the defendant, supported” the plea: The question is, 
whether every subject of the realm has a right to take the shell-fish and shells 
which are left on the seashore by the ebbing of the tides. The right of fishing 

D in the sea is acknowledged by all nations; it is universal, and part of the law 
of nations: Grotius, Ds Jure Bei ac Pacts, lib. 2, c. 2, s. 8. According to 
GRoTIUS no person can have any property either in the main sea or in the principal 
arms of the sea; neither can a man have any property in the shores and sands 
of the sea. These are all incapable of improvement, and never can be exhausted 
by the only uses to which they can be applied, namely, those of supplying fish and 

FE sand. 

BracTon (lib. 1, c. 12, fo. 7 b), adopting the doctrine of the civil laws, says : 


‘‘Naturali vero jure communia sunt omnia hc, aqua profluens, aer, et mare, 
et littora maris, quasi maris accessoria; nemo enim ad littus maris accedere 
prohibetur dum tamen a villis et aedificiis abstineat: quia littora sunt de jure 
gentium communia sicut et mare.”’ 


B And he adds: 


‘Publica vero sunt omnia flumina et portus; ideoque jus piscandi omnibus 
commune est in portu et in fluminibus; riparum etiam usus publicus est de jure 
gentium sicut ipsius fluminis.’’ 


So Sir Marruew Hate in his Treatise pe Jure Marts, part 1, cap. 4 (Harcrave’s 
G Law Tracts, pp. 10, 11), observes: 


“In the sea the King of England hath a double right, namely, a right of 
jurisdiction which he ordinarily exerciseth by his admiral, and a right of 
propriety or ownership. The King’s right of propriety or ownership in the 
sea is evidenced principally in these things that follow. First, the right of 
fishing in this sea and the creeks and arms thereof is originally lodged in the 

st Crown, as the right of depasturing is originally lodged in the owner 
of the waste whereof he is lord, or as the right of fishing belongs to 
him that is the owner of a private or inland river. But though the King is 
the owner of this great waste and, as a consequent of his property, hath the 
primary right of fishing in the sea and the creeks and arms thereof, yet the 
common people of England have regularly a liberty of fishing in the sea 
u or creeks or arms thereof, as a public common of piscary; and may not without 
injury to their right be restrained of it unless in such places, creeks, or 
- navigable rivers where either the king or some particular subject hath gained 

a propriety exclusive of that common liberty.”’ 


In the same treatise, p. 12, it is said: 
“that de jure communi between the high water and low water ra doth 
prima facie belong to the King: Constable’s Case (1) and Dyer, 326 b; 
although it is true that such shore may be and commonly is parcel of the 
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manor adjacent; and so may belong to a subject, yet prima facie it is the 


King’s.” 

From Constable’s Case (1), 2 Rout. Apr. 170, it appears that the at < 
belong to the subject either in gross or as parcel of his manor; but merely oon 
the manor of a particular person is not sufficient to exclude those who have a i 
to fish there. One may have a manor and another the right of fishing in the 
water; but if a man would claim a right of fishing in the water of another, the 
proof of the right lies on him. In Warren v. Mathews (2) Hour, C.J., says (6 


Mod. 78) : 


“Byvery subject of common right may fish with lawful nets in a navigable 
river as well as in the sea; and the King’s grant cannot bar him thereof. 


So in Lord Fitzwalter’s Case (3), Haun, C.J., says (1 Mod. at pp. 105, 106) : 


“Tn case of a river that flows and re-flows, and is an arm of the sea, there 
prima facie it is common to all: and if any one will appropriate a privilege to 
himself the proof lieth on his side; for in case of an action of trespass for 
fishing there, it is a good justification to say that the locus in quo is brachium 
maris in quo unusquisque subjectus domini regis habet et habere debet liberum 
pisceriam .. . The soil of the river Thames is in the King; and the lord mayor 
is conservator of the river, and it is common to all fishermen: and, therefore, 
there is no contradiction betwixt the soil being in one and yet the river 
common to all fishermen.”’ 


Again in Ward v. Creswell (4), 16 Vin. Apr. 354, tit. Piscary B.S.C., the court 
held that all the subjects of England of common right might fish in the sea, it 
being for the good of the commonwealth, and for the sustenance of all the people 
of the realm and that, therefore, a prescription for it as appurtenant to a particular 
township was void, and as absurd as a prescription would be for travelling the 
King’s highway, or for the use of the air as appurtenant to a particular estate. 

The statute 7 Jac. 1, c. 18, after stating in the preamble that divers persons 
having lands adjoining to the sea coast in the counties of Devon and Cornwall, 
had of late interrupted the bargemen and such others as had used at their free 
wills and pleasures to fetch sea sand and take the same under the full sea mark, 
as they had theretofore used to do, enacts that all persons in the said counties 
should be at liberty to take sea sand at all places under the full sea mark. That 
statute was in fact a full recognition of the right of the subject to use the shore 
of the sea in every way in which it could be serviceable to him. It proves that 
his right is not confined to the privilege of taking shell-fish left on the shore by 
the ebbing of the tides, but that he may also take the fish-shells and even the 
sand of the shore. 


Serjeant Best for the plaintiff: Admitting the general right of the subject to take 
the fish of the sea, still in this case that general right is circumscribed by the 
circumstance of the place in which these shell-fish and fish-shells were taken 
being part of the manor of Keysham. Unless, therefore, the defendant set up a 
right of common on the soil, he cannot support the easement which he claims. 
Prima facie the shores of the sea belong to the King, and he may grant any part 
of them to a subject either reserving or not as he pleases a general right of fishery 
to all his subjects. The plaintiff ought not to be called on to prescribe for a right 
of fishery over that which is admitted to be his own, for when once it is eatab- 
lished that the locus in quo belongs to the plaintiff, it must be presumed to be 
exclusively his, unless some inconsistent right is set up by the defendant. The 
common law right of the subject to go on the shores of the sea between hich 
and low water mark only applies to cases where no exclusive right is vested aa 
any individual. 

It appears from the passage cited from Hatr’s treatise Dr Jure Maris (Har- 
GRAVE’S Tracts, p. 12), that an exclusive right to the shore may belong to a 


Q 


a. 





H 
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subject, though prima facie it is in the King. Indeed, in pages 26 and 27 of the 
same tract, Sir Marnew Hatz, speaking of the sea shore, says : 


“Tt may not only belong to a subject in gross, which possibly may suppose a 
grant before time of memory, but it may be parcel of a manor,”’ 


and proceeds to mention the several ways by which such a right may be evidenced. 
To the same effect is Comyns’ Dicesr, tit. Navigation A., and the Abbot of Ram- 
say’s Case (5). The same is admitted by Lorp MansFIetp in Carter v. Murcot (6). 
Although, however, the common law right of the subject should be established 
to take sea-fish, yet it by no means follows that the subject has a right to take 
the shells which are thrown on the sea shore. It is well known that in many 
parts of England much of the various matter which is deposited on the shore 
by the sea belongs to the owners of the adjacent soil and is disposed of by them 
to very great advantage. 

The statute 7 Jac. 1, c. 18, which has been cited in support of the right of the 
subject to take whatever is found between high and low water mark, seems to 
afford a contrary inference; for it is to be observed that it is an enacting and 
not a declaratory law and that a peculiar privilege is thereby granted to the men 
of Devon and Cornwall, which peculiar privilege it would have been absurd to 
grant if all the people of England had been entitled thereto by common law. 


Per Curiam: The court were of opinion that if the plaintiff had it in his power 
to abridge the common law right of the subject to take sea-fish, he should have 
replied that matter specially, and that not having done so, the defendant must. 
succeed on his plea as far as related to the taking of the fish. They observed, 
however, that as no authority had been cited to support his claim to take shells, 
they should pause before they established a general right of that kind. They, 
therefore, offered to allow the defendant to amend his plea without costs, by 
striking out his claim to the fish-shells, and shaping his justification in such way as 
he should be advised. Which offer was accordingly accepted. 


NICHOLSON v. CHAPMAN 


[Court or Common Preas (Hyre, C.J., and other judges), November 25, 1793] 
[Reported 2 Hy. Bl. 254; 126 E.R. 536] 


Bailee—Lien—Gratuitous bailment—Finder of goods—Work done in removing 
goods to safety. 

A quantity of timber, which was placed in a dock on the bank of a navigable 
river, was accidentally loosened, carried by the tide to a considerable dis- 
tance, and left at low water upon a towing path. A., finding it in that situa- 
tion, voluntarily conveyed it to a place of safety, beyond the reach of the tide 
at high water. ; 

Held: A. had no lien on the timber for the trouble or expense to which he 
had put himself, but was liable in an action of trover for not delivering it to 
the owner on demand, even though nothing was tendered to him by the owner 
by way of compensation. ; 

Semble, however, that A. might maintain an action against the owner for 
compensation for the work done. 

Notes. Considered: The Gas Float Whitton No. 2, [1896] P. 42. Referred to: 
Vivian v. Mersey Dock Board (1869), L.R. 5 C.P. 19; Hingston v. Wendt (1876), 
1 Q.B.D. 367; Aitchison v. Lohre (1879), 4 App. Cas. 755; Peruvian Guano Co. v. 
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Dreyfus (1887), [1892] A.C. 170, n.; Gwilliam v. Twist, [1895-9] All E.R. Rep. A 


1200; Prager v. Blatspiel, Stamp and Heacock, Ltd., [1924 ] All E.R. Rep. iter 
Jebara v. Ottoman Bank, [1927] 2 K.B. 254; Polpen Shipping Co. v. Commercta 
Union Co., [1943] 1 All E.R. 162; Re Banque des Marchands de Moscou (Koupets- 
chesky), Royal Exchange Assurance Co. v. Liquidator, Re Banque de Moscou 
(Koupetschesky), Wilenkin v. Liquidator, [1952] 1 All E.R. 1269. 
As to gratuitous bailment, see 2 Hatspury’s Laws (8rd Edn.) 97 et seq.; as 
to lien for work done, see 24 Hatssury’s Laws (3rd Edn.) 152 and 161-162; and for 
cases see 32 Dicest (Repl.) 290-293. ' 


Cases referred to: 
(1) Sutton v. Buck (1810), 2 Taunt. 302; 127 E.R. 1094; 3 Digest (Repl.) 70, 99. 
(2) Hartfort v. Jones (1698), 1 Ld. Raym. 393; 2 Salk. 654; 91 E.R. 1161; 32 
Digest (Repl.) 291, 376. 
(3) Binstead v. Buck (1776), 2 Wm. BI. 1117; 96 E.R. 660; 3 Digest (Repl.) 70, 
97. 


Action of trover for timber, tried before Eyre, C.J. 

A considerable quantity of timber, the property of the plaintiff, was placed in a 
dock on the banks of the Thames, but the ropes with which it was fastened acci- 
dentally getting loose, it floated, and was carried by the tide as far as Putney, and 
there left at low water, on a towpath within the manor of Wimbledon. Being 
found in this situation, the bailiff of the manor, one Fairchild, employed the 
defendant Chapman to remove the timber with his wagon from the towpath, which 
it obstructed, to a place of safety at a little distance. This Chapman accordingly 
did, and when the plaintiff sent to demand the timber to be restored to him, 
refused to deliver it up unless £6 10s. 4d. were paid, which he claimed partly by 
way of salvage as a customary right due to the lord of the manor, and partly as 
a recompense to himself for the trouble of drawing the timber from the water side 
to the place where it lay. This demand the plaintiff refused to comply with, and 
did not tender any other sum. The bailiff acted under the following order, made 
at a court-leet of the lord of the manor, in May, 1792: 


? 


“Complaint having been made to this court of the great detriment arising to 
the tenants, etc., within this manor, from timber having been left by the 
tide on the towpath within the same; it is ordered that Francis Fairchild, 
the bailiff of this manor, do, under the authority of this court, remove the 
same to a proper place of safety, until the lord or his steward shall give 
proper directions, for the benefit of the particular owner or proprietor thereof.’’ 


No such customary right as was set up in the lord was established at the trial 
and the Lord Chief Justice, therefore» directed the jury to ascertain what they 
thought a proper compensation for the carriage of the timber by the defendant, 
as above stated. They answered that two guineas were a reasonable sum for that 
purpose, on which it was agreed that a verdict should be found for the plaintiff 
for the value of the timber, subject to the opinion of the court on the question 
whether there ought not to have been a tender of two guineas before action brought : 
if the court should be of that opinion, the verdict be entered for the defendant, he 
undertaking to deliver up the timber on payment of two guineas; but if they should 
in of a contrary opinion, then the verdict to be entered for the plaintiff for the 
value, 

Serjeant Adair and Serjeant Runnington for the plaintiff, 

Serjeant Bond and Serjeant Clayton for the defendant. 


Cur. adv. vult. 

EYRE, C.J., delivered the following judgment of the court: The only difficult 
that remained with any of us after we had heard this case argued, was on rs 
question whether this transaction could be assimilated to salvage. The taking care 
of goods left by the tide on the banks of a navigable river communicating with 
the sea, may in a vulgar sense be said to be salvage; but it has none of the 
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qualities of salvage, in respect of which the laws of all civilised nations, the laws 
of Oleron, and our own laws in particular, have provided that a recompense is due 
for the saving, and that our law has also provided that this recompense should be 
a lien on the goods which have been saved : [see Sutton v. Buck (1)]. Goods ear- 
ried by sea are necessarily and unavoidably exposed to the perils which storms, 
tempests and accidents (far beyond the reach of human foresight to prevent) are 
hourly creating, and against which it too often happens that the greatest diligence 
and the most strenuous exertions of the mariner cannot protect them. When 
goods are thus in imminent danger of being lost, it is most frequently at the hazard 
of the lives of those who save them that they are saved. Principles of public 
policy dictate to civilised and commercial countries, not only the propriety, but 
even the absolute necessity of establishing a liberal recompense for the encourage- 
ment of those who engage in so dangerous a service. 

Such are the grounds upon which salvage stands; they are recognised by Hour, 
C.J., in Hartfort v. Jones (2). But see how very- unlike this salvage is to the 
case now under consideration. In a navigable river within the flux and reflux 
of the tide, but at a great distance from the sea, pieces of timber lie moored to- 
gether in convenient places; carelessness, a slight accident, perhaps a mischievous 
boy, casts off the mooring rope, and the timber floats from the place where it was 
deposited, till the tide falls and leaves it again somewhere on the banks of the 
river. Such an event as this gives the owner the trouble of employing a man, 
sometimes for an hour, and sometimes for a day, in looking after it till he finds it 
and brings it back again to the place from whence it floated. If it happens to | 
do any damage, the owner must pay for that damage; it will be imputable to him 
as carelessness that his timber in floating from its moorings is found damage- 
feasant, if that should happen to be the case. But this is not a case of damage- 
feasant. The timber is found lying on the banks of the river, and is taken into 
the possession and under the care of the defendant, without any extraordinary 
exertions, without the least personal risk, and in truth, with very little trouble. 
It is, therefore, a case of mere finding, and taking care of the thing found (I am 
willing to agree) for the owner. ‘This is a good office, and meritorious, at least in 
the moral sense of the word, and certainly entitles the party to some reasonable 
recompense from the bounty, if not from the justice of the owner; and of which, 
if it were refused, a court of justice would go as far as it could go, towards enforcing 
the payment. So it would if a horse had strayed, and was not taken as an estray 
by the lord under his manorial rights, but was taken up by some good-natured 
man and taken care of by him, till at some trouble, and perhaps at some expense, 
he had found out the owner. So it would be in every other case of finding that 
can be stated (the claim to the recompense differing in degree, but not in prin- 
ciple); which, therefore, reduces the merits of this case to this short question 
whether every man who finds the property of another which happens to have been 
lost or mislaid, and voluntarily puts himself to some trouble and expense to pre- 
serve the thing and to find out the owner, has a lien on it for the casual, fluc- 
tuating and uncertain amount of the recompense which he may reasonably deserve. 

It is enough to say that there is no instance of such a lien having been claimed 
and allowed; the case of the pointer-dog (Binstead v. Buck (8)) was a case in 
which it was claimed and disallowed, and it was thought too clear a case to bear 
an argument. Principles of public policy and commercial necessity support the © 
lien in the case of salvage. Not only public policy and commercial necessity do 
not require that it should be established in this case, but very great inconvenience 
may be apprehended from it if it were to be established. The owners of this kind 
of property, and the owners of craft on the river which lie in many places moored 
together in large numbers, would not only have common accidents from the care- 
lessness of their servants to guard against, but also the wilful attempts of ill- 
designing people to turn their floats and vessels adrift in order that they might be 
paid for finding them. I mentioned in the course of the cause another great 
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inconvenience, namely, the situation in which an owner seeking to pile oo rr 
perty in an action of trover will be placed, if he is at his peril to make ; as . 
of a sufficient recompense, before he brings his action : such an owner sei a hee 
pay too much, because he has no means of knowing exactly how much = esa 
to pay, and because he must tender enough. I know there are cases 1N W oe e 
owner of property must submit to this inconvenience; but the number o a 
ought not to be increased : perhaps it is better for the public that these volun ary 
acts of benevolence from one man to another, which are charities and moral duties, 
but not legal duties, should depend altogether for their reward upon the moral ae 
of gratitude. But at any rate, it is fitting that he who claims the reward in suc 
case should take upon himself the burden of proving the nature of the service which 
he has performed, and the quantum of the recompense which he demands, instead 
of throwing it on the owner to estimate it for him, at the hazard of being non- 
suited in an action of trover. 


Judgment for plaintiff. 


R. v. BISHOP OF, ELY 


[Court or Kina’s Benen (Ashhurst, Buller and Grose, JJ.), April 14, 1788] 
[Reported 2 Term Rep. 290; 100 E.R. 157] 


Charity—Visitor—Independence of court—Application of common law—Duty to 
hear parties whose conduct or rights are in question—Right to adjudicate on 
own acts. 

In every case within a visitor’s power and where he sits in the exercise of 
that power his acts, whether right or wrong, cannot be questioned in a court of 
law, he being the judge whom the founder of the charity thought proper to 
appoint. He is not bound to proceed according to the rules of the common 
law, but the exercise of a visitor’s power is a judicial act and he cannot deter- 
mine the question before him without convening the parties whose conduct 
or rights are objected to and giving them an opportunity of being heard and 
making a defence. He cannot as visitor inquire into his own acts in another 
‘capacity and so be a judge in his own cause, unless that power be expressly 
given him by the founder of the charity. 


Notes.—Considered: R. v. Rochester (1851), 17 Q.B. 1. Referred to: Hx parte 
Buller (1855), 3 W.R. 447. - 

As to the visitor of a charity, see 4 Haussury’s Laws (8rd Edn.) 408-414. For 
cases see 8 Digest (Repl.) 504 et seq. 
Cases referred to: 


(1) R. v. Bishop of Lincoln (1785), 2 Term Rep. 338, n.; 100 E.R. 182; 8 Digest 
(Repl.) 510, 2357. 


(2) R. v. Bishop of Chester (1728), 1 Barn.K.B. 52; 2 Stra. 797; 94 E.R. 36; 
8 Digest (Repl.) 510, 2360. 
(3) Green v. Rutherforth (1750), 1 Ves. Sen. 462; 27 E.R. 1144, L.C.; 8 Digest 
(Repl.) 509, 2338. 
Also referred to in argument : 


St. John’s College, Cambridge v. Todington (1757), 1 Burr. 158; 1 Keny. 441; 


97 E.R. 245; sub nom, R. v. Bishop of Ely, 1 Wm. Bl. 71; 8 Digest (Repl.) 
504, 2255. 
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Philips v. Bury (1694), Carth. 180, 319; Comb. 265, 314; Holt, K.B. 715: 4 
ey Rep. 106; 1 Ld. Raym. 5; 1 Show. 360; Show. Parl. Cas. 35; Bin: 
47; 2 Term Rep. 346; 90 E.R. 198, H.L.; 8 Digest (Repl.) 505, 2267. 
—< v. Clare-Hall, Cambridge (1747), 3 Atk. 662. 
rook we l } : 5 i 
Pay eo of Rivers (1668), Hard. 503; 145 E.R. 569; 16 Digest (Repl.) 
ano ociggs v. Wood (1701), 12 Mod. Rep. 669; 88 E.R. 1592; sub nom 
‘ood v. London Corpn., Holt, K.B. 396: 1 Salk. 397: on ) 
ee at : a 97; 13 Digest (Repl.) 
R. vy. London Corpn. (1679), 2 Lev. 231. 
R. v. Heathcote (1711), 10 Mod. Rep. 48. 
Seh6e College, Oxford Case (1558), 1 Dyer, 87b; 73 E.R. 189; 19 Digest (Repl.) 
; 72. | . 
Commendam Case, Colt and Glover v. Bisho i 
; : p of Coventry and Lichfield (1617), 
Hob. 140; Moore, K.B. 898; 80 E.R. 290; sub nom. Colt v. Glover, 1 te 
Rep. 451; sub nom. Colt’s Case, Jenk. 300, Ex. Ch. ; 19 Digest (Repl.) 416 
2226. . 
Case of Mines (1567), 1 Plowd. 313, 322a; 75 E.R. 477; 11 Digest (Repl.) 668, 927. 
Grendon v. Bishop of Lincoln (1576), 2 Plowd. 493, 499. 
Anon. (1503), Keil. 50; 72 E.R. 208; 19 Digest (Repl.) 416, 2228. 
Walker’s Case (1736), Lee temp. Hard. 212; 95 E.R. 137; 8 Digest (Repl.) 504, 
2257. 
R. v. Bishop of Chester (1747), 1 Wm. BI. 22; 1 Wils. 206; 96 E.R. 12; 8 Digest 
(Repl.) 510, 2363. 
A.-G. v. Middleton (1751), 2 Ves. Sen. 327; 28 E.R. 210, L.C.; 8 Digest (Repl.) 
507, 2306. 
A.-G. v. Lock (1744), 3 Atk. 164; 26 E.R. 897; 8 Digest (Repl.) 487, 1988. 
R. v. Grundon (1775), 1 Cowp. 315; 98 E.R. 1105; 21 Digest (Repl.) 316, 741. 
Harland v. Trigg (1782), 1 Bro.C.C. 142; 28 E.R. 1041, L.C.; 47 Digest (Repl.) 
47, 304. 
R. v. Colchester Corpn. (1788), 2 Term Rep. 259; 100 E.R. 141; 13 Digest (Repl.) 
227, 498. 
Ez parte Davison (1772), cited in 1 Cowp. 319; 98 E.R. 1107, L.C.; 8 Digest 
(Repl.) 508, 2321. 


Rule calling on the Bishop of Ely to show cause why a mandamus should not 
issue, directed to him, commanding him to appoint one or two persons, namely, 
the Rey. George Borlase and the Rev. Francis Barnes, elected, nominated, and 
presented to him by the Fellows of Peterhouse College, Cambridge, to be master 
of the college. 

It appeared from the affidavits filed on both sides and from the statutes and 
extracts from the college register annexed thereto that the college was founded 
in 1284, by Hugh de Balsham, Bishop of Ely, by a charter of foundation, recited 
and confirmed by a charter of King Edward I, in the thirteenth year of his reign 
[1285], and that the founder directed the persons to be maintained on the founda- 
tion to be for ever styled the Scholars of the Bishops of Ely, which was the name of 
the society inscribed round the common seal of the college. Simon de Montacute, 
the seventh bishop in succession from the founder, gave a code of statutes about 
the year 1344, by which and other statutes given by his successors in the see, 
as revised and altered by the commissioners for visiting the university of Cam- 
bridge in the reign of Edward VI, the college had ever since been governed. It 
further appeared that the number of persons on the foundation, being the number 
mentioned in the statutes, consisted of a master and fourteen fellows, some- 
times called perpetual scholars, eight poor scholars, and two bibliotists. There 
had been other fellowships and scholarships annexed at different times and by 
different benefactors, but these had never been considered as conferring on those 
who held them any privileges as members of the society. It further appeared that 
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g vacant on Aug. 14, 1787, by the death of 
Doctor Law, Bishop of Carlisle, the senior fellow of the college on the em pee 
such vacancy was notified to him caused a schedule to be affixed for eee te 
on the most public door of the college-hall appointing Sept. 30, 1787, for the elec- 
i new master. 

Hoe day appointed for the election the Rev. George Borlase, B.D., and pt 
of the college, the Rev. Daniel Longmire, B.D., who had been a fellow of the 
collese and had vacated his fellowship by the acceptance of a college living. In 
the year 1776 but had continued to keep his name enrolled on the boards of the 
college, and the Rev. Francis Barnes, B.D., and vice-provost of King's College, 
Cor prdec, who had never been a member of Peterhouse, offered themselves can- 
didates for the mastership. It further appeared that at the time of the election 
there were twelve instituted fellows upon the foundation, and two who.were in 
their year of probation and consequently not entitled to vote. On the day 
appointed for the election, eleven of the instituted fellows assembled in the chapel, 


the mastership of the college becomin 


and proceeded to the election according to the forms prescribed by the statutes, | 


all of whom nominated George Borlase, while eight of them nominated Francis 


Barnes and three of them nominated Daniel Longmire. Neither the senior fellow 


of the college nor Mr. Longmire was informed or knew that Francis Barnes was 
to be a candidate previous to the day on which the election came on. The senior 
fellow, upon the majority of votes being declared to be in favour of George Borlase 
and Francis Barnes pronounced them to be nominated and elected by the fellows 
of the college to be presented to the Bishop of Ely. Accordingly, on the same 
day letters under the common seal of the college were made out in testimony of 
the election, nominating and presenting George Borlase and Francis Barnes to 
the Bishop of Ely, requiring him to appoint one of them to be master of the col- 
lege, and do that which to his office therein did belong. These letters were de- 
livered to the Bishop of Ely, on Sept. 3 by two of the fellows of the college who 
requested the bishop to make an immediate appointment, informing him that 
they came prepared with every necessary instrument for that purpose, that the two 
persons elected were at hand, and that the preference of the society was in favour 
of George Borlase. 

The bishop was induced to make some inquiries touching the election, why a 
person from another college had been elected and returned to him, and whether 
there was any other person of the college qualified besides George Borlase, and 
he was informed by one of the fellows that there was no other fellow qualified 
except George Borlase among themselves, and that they had obeyed the statutes. 
The bishop, conceiving that he could not properly discharge his duty as visitor of 
the college without maturely considering the statutes thereof, declined at that time 
to appoint either of the two persons so nominated to him. On Sept. 8 Mr. Long- 
mire, and also Francis Dawes the senior fellow of the college, represented in 
writing to the bishop that Mr. Longmire was a candidate at the late election; that 
he had three votes in his favour; that he was qualified according to the statutes 
for the mastership; had never ceased to be a member of the college, although his 
fellowship had been vacated by the acceptance of a college living; and that he 
conceived himself fully within the meaning of the preference given by the statutes 
to persons of the college or house over strangers to the intent that the bishop, as 
visitor of the college, might take cognisance of Mr. Longmire’s case, and of his 
right to be nominated by the college in preference to Mr. Barnes. 

It appeared from the affidavit of the bishop that, on maturely considering the 
statutes of the college, he conceived Mr. Longmire entitled to the preference 
claimed by him. The return of Borlase and Barnes not being, in his judgment, 
made agreeably to the statutes of the college, he declared, as he conceived he had 
a right to do, the same to be null and void, and by virtue of the authority given 
to him by the Statutes of the college, and as visitor thereof, on Oct. 9, he appointed 
Mr. Longmire to be master of the college by an instrument under his hand and 
episcopal seal. He conceived the right of expounding and construing the statutes 
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of the college to belong wholly to him as visitor thereof. The bishop sent his 
mandate, dated Oct. 9, 1788, under his episcopal seal, to the collese, thereby 
commanding Mr. Dawes, the senior fellow, and all the other fellows, to admit and 
induct Mr. Longmire into the mastership, in obedience to which mandate Mr. 
Dawes did, on the following day, in due form and manner, admit Mr. Longmire 
into the real and actual possession of the mastership, having first administered to 
him the proper oaths in the college-hall. On Oct. 3, Mr. Borlase and two other 
fellows, in a letter to the bishop, expressed a concern that an act of the society 
resulting from a conscientious regard to the statutes and agreeably to the statutes 
of the college on former occasions should be adjudged by the bishop repugnant 
to their duty, and requiring to be annulled by his lordship’s visitatorial power. 
On the same day those three fellows formally protested against the bishop’s appoint- 
ing Mr. Longmire, such appointment being, in their judgment, contrary to the 
statutes of the college and contrary to the sense and practice both of the college 
and of the visitors thereof in former elections. & 

It also appeared that Mr. Longmire was admitted and enrolled on the matricula 
or roll of the college nearly forty years previously, and that persons who were so 
admitted and enrolled on the matricula of any college were in the common and 
accepted language of the university, and of the statutes of the same, said to be of 
such college, and considered as belonging thereto. Soon after Mr. Longmire’s 
admission, he was appointed a bibliotist on the old foundation. In 1749 he took 
his degree of bachelor of arts, whereupon he ceased to be a bibliotist and to receive 
the emoluments of that place. It was the custom of the college when any of 
the poor scholars or bibliotists took the degree of bachelor of arts to admit others 
in their room, and such bachelors of arts as thought they might be deemed fit for 
fellowships kept their names on the boards, and they were always considered as 
being entitled under the statutes of the college to the same privileges in respect of 
their being elected fellows as those who were in the actual possession of scholar- 
ships at the time such fellowships were to be filled up, whereas those bachelors 
in arts who had taken their names from off the boards were always considered as 
having resigned all pretensions to any fellowships. In 1751 Mr. Longmire was 
admitted into a fellowship of the college. On his accepting a college living of 
the annual value of about £200 in 1775, he vacated his fellowship the following 
year, when his name was taken from the board on which the names of the fellows 
were written, and placed on that on which the names of the fellow commoners, 
and other persons independent of the foundation, stood. The usage of the college 
was for one of the scholars to be appointed, among other things, to write the 
names of the members of the college on two boards, and when these names were 
written over afresh, which was usually done once a year, the name of the person 
whose fellowship became vacant was, without any order for the purpose, removed 
to another part of the board, by which means the names of all the fellows stood 
together. Whenever a person vacated a fellowship in any college in the univer- 
sity, he. was allowed, as a matter of course, to continue his name on the boards, 
and it was also usual to allow persons whose names had been entered on the boards 
of any college to transfer their names to the boards of any other college. It was a 
custom in the university of Cambridge to admit no one to vote in the university 
senate unless such person should be of the degree of master of arts or other 
and also unless the name of such person appeared to be 
entered upon the boards of some college or hall in the university, or he be one of 
those called commorantes in villa. Since Mr. Longmire ceased to be a fellow of 
Peterhouse he had always exercised such right of voting which he could not have 
enjoyed if he had at any time ceased to be a member of, or to belong etn col- 
lege, not being one of the commorantes in villa, nor ever having entered his ape 
on the boards of any other college. It further appeared that eter hese a 
principally resided on his living since he had pean in possession thereof. a a 

The mandamus was applied for in Michaelmas Term, 1787, on the groun s e 
the Bishop of Ely was bound to appoint one of the two persons nominated by the 


superior degree therein, 
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fellows, the sole power of judging of the qualifications of the persons to be returned 
being given to them by the statutes of the college; the only event in which the 
Bishop of Ely had a power of appointing was in case the fellows could not agree 
upon the return after a third scrutiny; and, though the bishop was the visitor of 
Peterhouse, yet the power of appointing to the mastership in a particular case 
was not given to him as visitor because the same power was given to the guardian 
of the spiritualities during the vacancy of the see who clearly was not visitor. 
Even supposing the return made by the college not to be conclusive of the pro- 
priety of their election, yet it appeared from the statute of election that the 
fellows were not bound to prefer Mr. Longmire, who was an independent member 
of the college, to Mr. Barnes, who was a member of another college, for the pre- 
ference was only directed by the statute to be given to the dependent members 
of Peterhouse; ‘‘ut ipsius domus atque sociorum ejusdem semper ratio habeatur.”’ 
The word ‘‘domus”’ must be confined to the foundation, the corporation, and could 
not include all those who are on the boards of the college. 


Bearcroft, Partridge, Milles and Yorke showed cause against ‘the rule. 
Mansfield, Erskine, Law and Gibbs supported the rule. 





ASHHURST, J.—This is an application for a mandamus to the Bishop of Ely 
to appoint one of two persons, whom the fellows have nominated and elected to 
the office of master of Peterhouse in Cambridge. It appears by the affidavits that 
a vacancy happened by the death of the late master, and that the fellows proceeded 
to an election; that at that time there was only one fellow of the college, Mr. 
Borlase, who was duly qualified by the statutes, and him they returned to the 
bishop, together with another person, Mr. Barnes, who was a member of another 
college. It also appears that Mr. Longmire, who had formerly been a fellow of 
Peterhouse but had for some time before ceased to be such, still kept his name 
on the college boards. This nomination so made by the fellows the bishop has 
rejected, and has appointed Mr. Longmire, either under the idea of his general 
visitatorial authority or of a lapse in consequence of the fellows not having made 
a proper nomination. The question is whether Mr. Longmire ought to have been 
preferred to a person who is a member of another college. Two objections have 
been made on the part of the bishop to our granting this application first, that this 
court has no jurisdiction upon this subject, the bishop having acted as visitor 
whose decisions are final, and, secondly, that, admitting his determination not to 
be conclusive, he has put the right construction upon the statutes, and, whether 
he has acted under his visitatorial authority or not, the court ought not to grant 
a mandamus. The proper questions, therefore, for our determination are 
(i) whether this were a proper object of the bishop’s visitatorial authority, 
(ii) whether he has acted in this instance as visitor, (iii) whether the interpreta- 
tion which the college have put upon these statutes be the true one. 

First, it does appear to me that this is not a case within the bishop’s visitatorial 
power since the statutes of the college have restrained him from making use of 
that power in the present instance. I admit that in every case within a visitor’s 
power and where he sits in the exercise of that power, his acts are not to be ques- 


tioned in courts of law. The founder has thought fit by the statutes to invest the . 


Bishop of Ely with general visitatorial power, but he had a right to restrain him 
in certain cases if he thought proper, and as to those objects, the bishop is not 
visitor. It is material to consider whether, under the statutes, this be not a case 
of that kind. I confess I am of opinion that, on the true construction of the 
statute De electione magistri, the power of the bishop is limited and restrained. 
In this instance the bishop cannot interfere as visitor; the only power which he 
can exercise is to judge of the fitness of the two persons nominated by the fellows. 
The words of this statute, after prescribing the previous forms of elections, are: 


“Quo demum facto volumus item, ac statuimus, ut eosdem duos absque ulla 
juris solemnitate aut longiori expectatione, domino Eliensi episcopo, qui pro 


I 
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tempore fuerit, dictee domus patrono, sede plena, vel sa vacante custodi spiritu- 
alitatis episcopatus Eliensis, nominent et presentent suis literis sigillo com- 
muni domus in testimonium sigillatis, quibus intra scriptis adhiberi volumus 
plenam fidem : episcopusque Eliensis sede plena, vel ea vacante custos spiritu- 
alitatis predictus unum de duobus hisce nominatis et presentatis, quem magis 
utilem intellexerit, dictis domui et scholaribus preficiat absque mora in magis- 
trum, ne domui et scholaribus dispendium aliquod inferat longa mora.”’ 


5 


The intention of the persons who gave this statute evidently appears from this to 
have been that the fellows should judge of the fitness of the respective candidates, 
they being supposed to be more conversant with their qualities than the bishop who 
resided at a distance, and for that reason it might be proper to repose such a 
confidence in them. Every precaution has been taken that the fellows shall not 
elect any but those who are proper by obliging them to take a solemn oath not to 
nominate any person out of favour or affection. The legislator, having intended to 
give that power to the fellows, has by this statute” expressly excluded the bishop 
from interfering in their choice. He is required to give full faith and credence 
to the propriety of their nomination, so that he is only to act ministerially. At 
most he has only a discretion left him as to which of the two he will prefer; beyond 
that he is restrained by the statute. If this be the true construction of the statute, 
the right of nomination was no object of the bishop’s visitatorial power. There- 
fore, our opinion in this case does not militate against any of the cases cited at 
the Bar. Those cases show that the acts of a visitor, whether right or wrong, 
are not to be examined in the courts of law, but those are cases where he has acted - 
within his jurisdiction, and they proceed upon the principle that he is the judge 
whom the founder has thought proper to appoint. There is still a further reason 
to think that the Bishop of Ely has no visitatorial authority in this instance, be- 
cause the same powers are given indiscriminately to the bishop, or, in the case of 
the see being vacant, to the guardian of the spiritualties, and it is clear that the 
guardian of the spiritualties is not a visitor. 

Even supposing that this matter was within the bishop’s visitatorial authority, 
yet he has not acted in the character of a visitor. The exercise of a visitor’s 
power, in a case like the present, is a judicial act, and a judge cannot determine 
without hearing the parties concerned. So that even if he had the right to exer- 
cise such a power, he should have done it in a formal manner, and should at least 
have convened the parties interested to give them an opportunity of making a 
defence. 

The next question is whether there be anything in the proceedings of the fellows 
to prevent the court from granting the mandamus. This being an application to 
the discretion of the court, if we saw that either of the two persons returned by 
the fellows was manifestly improper, we would not interfere. It is necessary to 
consider whether, under the construction of the statutes of the college, they be 
proper objects or not. I do not think that the fellows have been wrong in their 
construction of them. The words of the statute De prefectione et qualitate 
magistri are: 

‘in cujus vero electione hoc imprimis observari volumus, ut ipsius domus 

atque sociorum ejusdem semper ratio habeatur; ut hi, si qui inter eos ad hoc 

munus obeundum inveniantur idonei, ceteris preferantur; sin hujusmodi in 
domo nulli extiterint, tum aliunde assumantur.”’ 


It would be very extraordinary, if by the word “‘domus”” the whole body was 
meant, that the statute should afterwards proceed to mention the socios,’’ who 
are the corporate and principal part of the college in a secondary view. It would 
have been more natural to have taken the capital members first. Therefore if 
“sociorum’’ were not meant as synonymous with “domus, I construe the latter 
word as restrictive of the generality of the former word ‘“‘domus, explaining in 
what sense it was intended to be used. Nor is this unlikely to have been the se 
tention of the legislator, for probably at that time he had no idea that persons who 
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had ceased to be actual members of the college would continue to keep their names A | 
on the college boards for any other purposes. Considering this question, there- 
fore, in every point of view, I am of opinion that the rule for the mandamus should 


be made absolute. 


BULLER, J.—That the Bishop of Ely is the general visitor of Peterhouse is 
clear, and it is equally clear that this court has no jurisdiction to inquire into 
acts done by a visitor as such. I have never been inclined to assume a Juris- 
diction on any subject which I have not found to have been previously exercised 
by the court, particularly in questions between members of the colleges of the 
universities. In such cases my inclination is against the jurisdiction of the court 
unless I am compelled by legal authorities to support it. 

The first point to be considered in this case is whether the act done by the Cc 
bishop, which is the subject of the present complaint, were or were not a visita- 
torial act. Secondly, if it were not, whether it can now be inquired into and re- 
dressed by him as visitor supposing it to be wrong. As to the first point, I think © 
there is not the smallest pretence or foundation for saying that the bishop appointed 
Mr. Longmire in his capacity of visitor. The very form of appointment decides - 
that it was made in pleno jure. In it he asserts a right vested in him by the D 
statutes by reason of the nullity of the election and proceedings of the fellows in 
not presenting two persons qualified. His proceedings, therefore, have not even 
the show of a visitation, for whenever that is intended the parties whose conduct . 
or whose rights are objected to should be heard or at least convened before him, : 
and have an opportunity of being heard, but in the present instance this ceremony | 
was totally omitted. In R. v. Bishop of Lincoln (1), where an application was Ko 
made to the bishop as visitor, the court said they would grant a mandamus to | 
compel him to hear. A visitor is certainly not bound to proceed according to the 








rules of the common law, but, unless there be a general visitation of the college, 
there should be an appeal, and he should proceed on that. The mode of proceed- 
ing on a visitation of the college will not apply to this case. Besides I am of 
opinion that in cases where the right of appointment devolves on the bishop on F 
the neglect of the fellows, he has not that right as visitor, but under the express 
appointment of the founder. The founder may control the visitor from interfering 
in any other case, and it is observable that where the fellows do not return two 
persons the statutes have given the right of appointment to the bishop, if the see 
be full, but, if not, to the custos spiritualium, which is a right very different from 
that of a visitor. If the see were vacant, the custos spiritualium could not visit, GQ 
but yet would be entitled to this appointment. 

Secondly, as this was not a visitatorial act, it is impossible that the propriety 
of the bishop’s conduct can be inquired into by him as visitor, for this would be to 
determine upon his own right. This point is so clear that, if there were no 
authority on the subject, I should not have hesitated to make the first determina- 
tion upon it. A visitor cannot be a judge in his own cause, unless that power be H 
expressly given to him. A founder, indeed, may make him so, but such an 
authority is not to be implied. He cannot visit himself. In the present instance 
the Bishop of Ely claimed an interest, and asserted a right, in the appointment 
of the master, and that appointment is the act complained of. R. v. Bishop of 
Chester (2) is a strong authority on this point. It does not, indeed, go the 
whole length of this case, but the principle of it is that the same person cannot [ 
be the visitor and the visited. It was thrown out in argument that that case was 
not approved of in Westminster Hall at the time it was decided. For my own 
part, I have no reason to disapprove of it, and it has been recognised by Lorp 
Harpwicke in Green v. Rutherforth (8) (1 Ves. Sen. at p- 471), and sanctified by 
the legislature [Stat. 2 Geo. 2, c. 29]. The consequence of this is that the power 
of deciding the present contest on the construction of the statutes devolves on 
this court, and the application for the mandamus is right, provided the prosecutor 
has supported the grounds on which it is founded to the satisfaction of the court. 
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This leads to the inquiry whether the fellows have done right on the present 
occasion. — In the course of the argument on the merits much has been said on 
the OeENOE of the word ‘‘domus.’’ Therefore, it is material to consider in what 
sense it is used in the statutes which have been given to this college, but I do 
not think that the case wholly depends on that. The statutes which have been 
read, however originally given, are those by which the college is undoubtedly 
governed. ‘““Domus"’ is a very extensive word, and has different Significations 
according to the subject-matter to which it is applied. In order, therefore, to 
understand the true meaning of it in this case, we must consider the subject-matter 
concerning which it is used, and inquire what was the intention of the person 
who used it. 

In ancient times a bishop of Ely, with a very laudable and pious design, resolved 
to found a college. He founded it by the name of ‘‘domus sive collegium,’’ and 
directed it to be called ‘‘domum sancti Petri seu collegium scholarium episcopi 
Bliensis,’’ and he says that he did it in order to advance poor scholars in litera- 
ture. Where a man founds a college-and in the instrument of foundation itself 
speaks of the college, what can he mean but that college founded by himself. 
Here it is expressly called by the bishop, who founded it, the college of the 
scholars. They were the objects of his bounty, and the college founded by him 
consisted only of a master and a certain number of scholars, to be enlarged hereafter 
if the revenues which he gave to the college would permit it. Those were the 
persons of whom the domus was to consist. The scholars are his adopted children; 
they eat of his bread, and are supported by his substance. But the independent 
members stand much in the light that a woman would consider a child of her | 
husband by a former wife when put in competition with her own; they are 
strangers to the foundation. There are a variety of instances in the course of the 
statutes, in which the word ‘‘domus”’ is used as synonymous to ‘‘the society,’’ and 
only means the master and scholars, and in different places the words ‘‘nostra 
domus scholarium’’ are used. So in the statute De numero scholarium. In the 
statute De scholaribus qui se obsequia transferunt extra domum there is an expres- 
sion which shows that no distinction is made between the place which the scholar 
had in the house, and the house itself, when he is deprived, for the words are ‘‘a 
loco suo et domo predictis sit eo ipso privatus omnino.’’ If this be the true sense 
and meaning of the word ‘‘domus’’ as used in general in the statutes, it will re- 
quire very strong arguments to show that it ought to receive a different construc- 
tion in this statute, entitled ‘‘De prefectione et qualitate magistri.’’ 

I will first state what I conceive to be the substance, sense, and meaning, of the 
statute, and then I will proceed to examine more minutely whether the construc- 
tion which I put upon it be warranted by the words or not. Virst, I say the sub- 
stance, sense, and meaning of it is that, in the election of a master, regard shall 
always be had to the scholars, so that, if there be any among them who are quali- 
fied, they shall be preferred to all others, but, if there be none such among the 
scholars, then the two to be returned to the bishop shall be taken from among 
other persons. Is this construction warranted by the words of the statute? The 
objections to it are three: (i) that the words ‘‘ipsius domus’’ must then be mere 
surplusage and have no meaning; (ii) that there are three classes of persons in- 
tended as the objects of the founder's bounty in succession, namely, the scholars 
of the college, the independent members of it, and the members of other colleges, 
giving to each of the two first a preference in the order in which they stand ; 
(iii) that there are other words in this statute which will entirely exclude the in- 
dependent members of this college if they be not allowed to be a separate and the 
second class of persons capable of being elected. These objections, perhaps, might 
well be reduced to two, but I shall consider them as three distinct objections, in 
order to give the answers more clearly to each of them. 

As to the first, I hold that the words ‘‘ipsius domus”’ are mere surplusage, but, 
if they be not so, both requisites must be complied. with, and the first must be 
considered as qualified and restrained by the latter, according to the construction 
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which my brother AsuuursT has put upon them. It is not to be wondered at that 

ion in these statutes. Whoever reads the 
there should be a redundancy of expression 1 ; Rs 
parade of eloquence which is to be found in the exordium, or introductory part 0 
these statutes, will be led to expect even more verbosity than the statutes them- 
selves afford. But it is extremely clear that neither in this nor in any other part 
of the statutes is the word ‘“‘domus” used as signifying the house or building. 
Throughout the statutes it means the persons of the college, and for the reasons 
which I have already given, I think it means only those who are members of the 
foundation. It has been said that the founder must have had other persons in 
his contemplation besides the members of the foundation, though it is admitted 
that his object was only to provide for those particular persons. If his object were 
only to provide for those particular persons, it would go a great way to decide this 
question. But I agree that he had other persons in his contemplation, but those 
were not the independent members of the college. They were the enlarged num- 
ber of the scholars, which the founder hoped would be added to the college as the 
revenues increased. Nothing appears to show a predilection, in favour of any 
others. The words ‘‘domus atque sociorum”’ being coupled together in this statute 
convince me that only those were meant who are members of the foundation who 
subsist on the founder’s bounty, and that it is nothing more than a redundancy of 
expression. 

But, as I shall have occasion to observe more on these words in considering the 
second objection, I will proceed to that, which is, that there are three classes of 
persons, who are successively intended to be preferred, and they are said to be 
(1) the scholars, (2) the independent members of the college, and (83) persons of 
other colleges properly qualified. Taking it to be clear that ‘‘domus’’ means per- 
sons of some description, let us see how the words must be read according to the 
defendant’s construction. It will be that, in the election of a master, regard is 
to be had to the members of the college and to the scholars of the same so that 
they, if any be found among them fitting, etc., ceteris preferantur. But I deny 
that an independent member is a member of the college within the meaning of 
the statute, for, if he were, it would be to say that the independent members 
should be provided for in the same degree as the dependent members, since accord- 
ing to that construction no distinction is made between those who are scholars 
and those who are not so, and yet it is to be admitted that those who are fellows 
were meant to be preferred to those who are not. This, therefore, cannot be the 
true meaning of the statute. 

Thirdly, other arguments have been drawn from some particular words which 
follow in this clause, and it is objected that such a construction will entirely ex- 
clude the independent members of the college unless they be allowed to be a dis- 
tinct and separate class. The particular words relied and commented upon are 
“ut hi, si qui inter eos, etc., ceteris preferantur; sin hujusmodi in domo nulli ex- 
titerint, tum aliunde assumantur.’’ But all the ingenious arguments drawn from 
these expressions are answered by the meaning of the word ‘“‘domus,”’ for, if 
‘‘domus’’ mean the members of the college, the words ‘qui inter eos’’ necessarily 
refer to those who were before mentioned, namely, among the fellows or scholars 
according to the construction I put upon the statute, or among the members of 
the college at large according to the construction which the defendant’s counsel 
have put on it. But, quacunque via data, they must refer to domus as well as 
sociorum, and whether ceteris in its true sense may mean ‘“‘the rest” only or 
others’’ is a nicety which does not merit much attention. Here from the context 
it must mean “‘others.’’ If none be found in the society or of the foundation, 
then two are to be taken aliunde, that is, elsewhere, or out of other persons, which 
comprehends all persons except the scholars, out of whom the choice is first to be 
made if there be any who are qualified. _ 

Thus stands the case on the merits as they have been argued on the part of 
the defendant, and even if it rested here, I am of opinion that the mandamus ought 
to be granted. But there are other parts of this case which would require very 
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mature consideration before this application is refused. First, I hold that the 
bishop has no right to appoint in this instance as visitor; his authority arises 
under an express designation in the statutes, and he must take it as it is there 
given to him. But on the construction of these statutes it is wholly immaterial 
to consider whether he be visitor or not, for a power to appoint is only given to 
him by the statutes in case the fellows do not agree upon two to be feturmed to 
him upon the third scrutiny, and, if the see be vacant at the time of their default 
then it is given to the guardian of the spiritualties. On the words of this statute it 
seems to be extremely clear that the bishop has no right, unless default is made 
by the scholars in not making a return to him. It was to the scholars that the 
statute meant to give the effective disposition of the office of master in a qualified 
way. They are first to name two, who ought to be the two the most fit whom 
they can find, and if they make that choice as they ought to do, whichever the 
bishop may prefer, they will be sure to have a master agreeable to themselves and 
equal to the duties of the office which he is to fill, If the fellows do not return 
two persons as well qualified as they can find, they abuse their trust, and thev 
mislead the bishop, for he has a right to a free choice which of the two he will 
take, and let him take which he will, the fellows are bound to receive and be 
satisfied with him. But every precaution has been taken to secure their duty by 
requiring them to take a solemn oath; the rights and qualifications of the persons 
to be returned are expressly pointed out by the statutes; and it may be a con- 
siderable question whether the consideration of those qualities does not rest wholly 
on the judgment and conscience of the scholars. I say it is a considerable ques- 
tion, and I do not mean to give any positive decided opinion upon that point now 
because it is unnecessary in this case. I hope that such a good understanding 
will always prevail between the bishop and the fellows as will make it unnecessary 
to apply to this court for an opinion upon that subject. It is their mutual interest 
and their duty that it should be so. 


GROSE, J.—As this case has been discussed so fully on the Bench, it is not 
necessary for me to add much, as I agree in opinion with my brothers. I will, 
however, state generally the grounds of my opinion. 

Three questions have been made in this case: (i) whether the two persons re- 
turned by the fellows to the Bishop of Ely have been properly nominated; 
(ii) whether the bishop was bound to appoint one of them to be master; (iii) if he 
were, whether a mandamus ought to be granted. The first depends on the con- 
struction of the word ‘‘domus.’’ The objection which the bishop has made to the 
return by the fellows is that ‘‘domus’’ means all the persons within the walls of 
the college, namely, all those who in the common acceptation of the word are said 
to be ‘‘of’’ the college. On the contrary, it has been argued that ‘‘domus,’’ accord- 
ing to the true construction of the statutes, means the incorporated society in the 
college. ‘‘Domus’’ may have a variety of significations, according to the subject- 
matter. It may mean the walls of the college, or those who live within the walls, 
or only that society which is incorporated. There cannot be much doubt, I 
think, but that in the manner in which it is used in these statutes, it means only 
those who were incorporated by leave of the Crown. This is an eleemosynary 
foundation, and founded by leave of the Crown, and the founder could only mean 
to provide for those incorporated by him., For when Simon de Montacute, who 
was Bishop of Ely, is relating what Hugo de Balsham had done, he says he was 
desirous of providing for poor persons, and that he construxit domum sive col- 
legium. The ‘‘domus’’ here spoken of can only mean the corporation created by 
leave of the Crown, for it was not necessary to ask leave of the Crown to build 
the walls of the college. The recital then proceeds: ‘‘quam vel quod domum sive 
collegium scholarium voluit nuncupari, et eam dotavit’’; that can only apply 
to the foundation, for he gave nothing to anybody but the society. Then is de- 
scribed who are meant by the ‘‘domus,’’ namely, ‘‘magistrum et tot scholares, 
ete.’ Then it is considered how many scholarium can be provided for, ‘‘quod 
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facultates ejusdem domus vix sufficerent pro sustentatione quindecim person- 
arium.’’ This shows to a demonstration that the ‘‘domus’’ was then to consist 
of fifteen persons, namely, the master and fourteen scholars, the scholares perpetul. 
Rules are given for the government of the domus, that is, for the society so in- 
corporated. This construction is strongly corroborated by the statute De nomina- 
tione et prefectione prefecti domus, for there all the persons are enumerated of 
whom the domus is to consist. The master is appointed to preside over the 
scholares et ministros, who are there considered as making up the domum, and no 
persons are there considered as part of the domus but those who were of the 
foundation. Mr. Longmire, therefore, though he was an independent member of 
the society, cannot be considered to belong to the domus, so that the fellows were 
bound to return him to the bishop in preference to Mr. Barnes, who belonged to 
another society. : 

The next question is whether, under the other statutes of the college, the bishop 
was bound to appoint one of the two persons whom the fellows had returned to 
him. Twelve days are allowed to the fellows to consider whom they will return 
to the bishop. They are bound by an oath to return those two who shall appear 
to them most fit. The choice, therefore, is given to them. These two are to be 
presented to the bishop, or in the vacancy of the see, to the guardian of the 
spiritualties who is to appoint one of the two sine mora. If the bishop is im- 
mediately to name one without delay, the statutes must mean that it should be 
compulsory on him to appoint one of those two, otherwise they are nugatory. No 
language can be stronger, and it would be absurd to say that the fellows should 
take twelve days to consider of the most proper persons to be returned, and, 
notwithstanding that, that the bishop should immediately annul their proceedings. 
In this instance the Bishop of Fly has not appointed one of the two persons nomi- 
nated by the fellows, but has named another person. What my brother BULLER 
has said on this head is decisive. There is a case pointed out by the statutes in 
which the bishop has the right of nomination, namely, in case the fellows do not 
agree on a third meeting; then the statutes mean that that should be the only 
case in which he should appoint. If so, the Bishop of Ely has done wrong in 
appointing Mr. Longmire. 

Is this a case in which a mandamus ought to be granted? It is objected that a 
mandamus ought not to go to a visitor. JI have often considered the serious 
consequences which would follow from granting a mandamus to a visitor. This 
court will not interfere in such cases, but those are only cases where he is clearly 
acting under a visitatorial authority. But here the Bishop of Ely was not acting 
as visitor; he could not act in that character. Neither did he himself conceive 
that he was acting as visitor. His acts show that he was not, and he acted with- 
out giving notice to the persons en whom he was judging. If he had no power 
in this case to act as visitor, nor thought at the time that he was acting as such, 
our determination will not interfere with any of the cases which have been cited. 
No bad consequences can be apprehended from our granting this mandamus, and, 
by granting it, we shall do that which has been the constant aim of this court 
in granting a mandamus, namely, prevent injustice. 


Rule absolute. 
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CALCRAFT v, ROEBUCK 


[Lorp CuanceLLor’s Court (Lord Thurlow, L.C.), July 14, 1790] 
[Reported 1 Ves. 221; 30 E.R. 311] 
Sale of Land—Misdescription—Compensation—Property described as freehold— 

Small part held on yearly tenancy. 

At a sale by auction the defendant agreed to purchase from the plaintiff 
an estate of about 186 acres. The particulars of sale described the land as 
freehold, but after the auction it transpired that about two acres near the 
centre were only held on a tenancy from year to year. When the time for 
completion arrived the defendant forcibly took possession of all the land, but 
without intending or being understood to waive his claim with regard to the 
misdescription. In an action by the vendor for specific performance, 

Held: the purchaser was entitled to compensation in respect of the mis- 
description, and in the circumstances he had not lost his right to it by taking 
possession; the purchaser was, accordingly, bound to pay the purchase-money 
less such compensation and the outgoings, together with interest on the balance 
at £4 per cent. from the date fixed for completion. 


Notes. As to compensation for misdescription, see 34 Hauspury’s Laws (3rd 
Edn.) 331-833; and for cases see 40 Dicrst (Repl.) 211-213; 44 Dransr (Repl.) 
162-163. 


Bill for a specific performance of an agreement for the sale of an estate by 
auction, and interest on the purchase-money since it ought to have been paid. 

In May, 1788, the plaintiff, by a printed particular, advertised a freehold estate 
to be sold by auction, consisting of about 186 acres, 45 of which were described 
to be a compact farm and the rest a park. They were sold accordingly, and 
articles of agreement signed, for 18,000 guineas to the defendant by Christie 
the auctioneer. After the sale it appeared that about 2 acres in or near the centre 
of the park were not freehold, but leasehold, and the lease having expired, were 
at the time of the sale only held from year to year at will. An exchange was 
afterwards set on foot of these 2 acres for 23 belonging to one Bailey, which the 
plaintiff was to procure instead of them. At Michaelmas, 1788, when the pur- 
chase was to have been completed, the defendant made a forcible entry, after 
which event the treaty for the exchange was proceeded in. Afterwards, however, 
the defendant refused to agree to the purchase unless a compensation of £1,000 
was made to him for these 2 acres, and for a deficiency of 5 acres, which plaintiff 
represented as a marsh, and defendant as mere mud, lying between the river 
and a place called the Sea Wall, and that it was overflowed at spring-tides, 
and frequently at other times. There was evidence on both sides as to this. 
The defendant made another objection as to four cottages, which he contended 
were to be part of the purchase; and he also objected that the farm could not 
be called a compact farm, because the 5 acres mentioned before (and which plain- 
tiff considered as part of the farm) were separated from the rest. An arbitration 
took place, and was proceeded in as far as to make minutes of the award; but 
it went off; upon which the bill was brought for a specific performance, and 
interest of the purchase-money since it ought to have been paid. There was a 
eross-bill by the defendant. 


Sir John Scott and Lloyd for plaintiff. 
Sir Archibald Macdonald, Mansfield and Richards for the defendant. 


LORD THURLOW, L.C.—Fvery consideration on which these agreements ought 
to be executed must depend on the bona fides of the transaction : for when the 
question is upon selling an estate upon articles, particularly by auction, it is 
impossible that all the little particulars relative to the quantity, title, situation, 
etc., should be so specifically laid down as not to call for some allowance and 
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consideration when the bargain comes to be executed. Therefore, the question is : 
Where the bona fides is, what is the extent of it, and the conclusion upon 
it? In May, 1788, the plaintiff in a printed particular put up this estate ia 
sale, describing it all as freehold, and about 186 acres. He then held out cautiously 
or incautiously, but incautiously in this case, where part of it was not freehold, 
an offer of freehold in the particular situation described, and, therefore, disap- 
pointed a purchaser if any part turned out to be in the situation of these 2 acres ; 
for the whole, except 45 acres, was pleasure ground, and the value of it consequently 
consisted in the arrangement, etc. It was bought for 18,000 guineas. In June, 
1788, it was understood that these 2 acres were not freehold, and not only that, 
but that they were held only from year to year. Various other objections were 
made and discussed, and proposed to be relieved, particularly this as to the 
2 acres. It is pretty clear on the evidence of Williams [who was agent of the 
plaintiff], that at that time the exchange of the 2 acres for 23 belonging to Bailey 
was looked on to be so practicable, that the defendant seemed to have had no 


difficulty of closing with the bargain to take these 2% acres in exchange for the. 


2 acres in the park. It is clear, that it is impossible to state what was said upon 
that subject higher, the conversation in which he expressed himself satisfied with 
those terms, and the evidence of this witness that he was so till very lately. 
If it was a concluding thing, I do not know why it was not concluded; for it 
was struck with the agent, who was a man of business. But though the terms 
were understood to be reasonable, it went no further. 

When the time for completing the bargain came, viz., Michaelmas, 1788, an 
application was made to have possession delivered. For defendant, it is said 
that Christie gave him a right to take possession; but that is idle and inconsistent 
with the application to Williams for leave, and with the circumstance of the pos- 
session being held from him by the plaintiff; such right, if given, could stand no 
longer than till refusal and resistance. At Michaelmas, the defendant liking the 
bargain, took possession; but previously to that, Williams, in a conversation 
between them, told him it was necessary that all these things should be settled 
before the conclusion of the business, and that it would be imprudent in him 
to take possession before, because that would be an admission that he had no 
objection to any part of the bargain. After receiving that intimation, he took 
forcible possession. I confess I have turned it much in my mind whether there 
is not a ground arising on that to say he had bound himself not to make any 
further objection about the 2 acres; and I would have been glad to have found a 
line to do that; but there is not, unless the matter had totally ended there. If 
it had, then with that notice I should have been inclined to have held him down. 
But all that passed subsequent renders that very difficult, if not impossible; for 
I cannot infer from his conduct, though he took possession with violence, that he 
in his own mind did agreé to quit his hold on this demand, nor that the plaintiff 
understood him to do so; for the latter treated with him for a compromise after 
he took possession. Therefore, if he fixes him with the possession, it is more in the 
nature of a penalty, which is an impossible ground for this purpose. 

The treaties for the compromise, subsequent to the taking possession, show that 
at the time of those treaties it was possible for him to have finished the matter as 
originally proposed, by the exchange with Bailey. Bailey had a conversation with 
the defendant, in which the latter informed him, he might make what he pleased 
of the land, for the plaintiff must have it in order to conclude his bargain with 
him; and Bailey’s disposition as to the land, had remained subsequent even to 
the Michaelmas, the same as before, viz., that he would make a dry exchange 
(which would, I dare say, be a good one for Bailey) except that the situation 
the plaintiff was in, from the impossibility of getting his money without a suit, 
and being held out by an opulent man, might drive him to a sort of distress, of 
which more might be made than the real value of the land. 

. te mai that his money was always ready since he took posses- 
sion. s is e, which perhaps is so, he gave no notice of it to the plaintiff. 
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\ He took no measure to arrange this thing; for (on the evidence of Montford I 
speak) it is impossible to disguise the manner in which that transaction of the 
arbitration occurred. Montford was appointed arbitrator. It is not uncommon for 
a person appointed arbitrator to consider himself as agent for the person appointing 
him. How that is so common I wonder, for it is against good faith. The bond 

~ ale he is an indifferent person, and he breaks a most solemn engagement in 

‘considering himself otherwise. Montford says that the minutes, represented to 
have been taken down of terms looked on to be reasonable, were not authorised 
by him to be taken down as the ground of the award, and that he held no public 
conversation to that effect; not denying private conversation, nor that he thought 
them reasonable, nor that they covered the whole value of what was in dispute. 
But he was taken out of the room by the person who appointed him an arbitrator, 

, and when he came in again, all this was broken off. And after this conduct they 

have examined him, expecting that faith would be given to him; and he now 

offers to swear that these houses were part of the thing intended to be conveyed. 

Subsequent to this, other terms were proposed in the same manner, and this man 

was held off in this way. The good faith of the thing required this: either in 

June, 1788, the defendant should have said that this ground was so situated that 

it made it a very different thing from what he intended to purchase, and, therefore, 

he would be entirely off; or he should have proceeded to execute it, after adopting 
that plan on the other side. Instead of that he takes violent possession, and 
makes this man Bailey think he is entitled to demand what he pleases; and, 
therefore, Bailey, who was nothing loath, enhances his demand. 

However, notwithstanding all this, I am bound down by the rule of the court 

i to allow some compensation. But in referring this to the Master, I shall refer 

it to him to consider what, under the circumstances, ought to be allowed as a 

deduction from the price in Michaelmas, 1788, when the money ought to have 

been paid; and if he thinks as I do on it, he will not allow more than if it lay 
in the middle of a waste at the furthest end of the kingdom. He must also 
compute the value of the outgoings; both of which must be deducted from the 
purchase-money; after that the defendant must pay the rest, with £4 per cent. 
from Michaelmas, 1788. 


~ 
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KIRKMAN AND ANOTHER v. SHAWCROSS 


\ st, G rence 
[Court or Kine’s Brencu (Lord Kenyon, C.J., Ashhurst, Grose and Lawrence, 


JJ.), November 11, 1794] 
[Reported 6 Term Rep. 14; 101 E.R. 410] 


Contract—Illegality—Restraint of trade—Lien—Agreement between traders eh 
lating conduct of trade—Agreement not to accept goods unless subject to a 
The dyers, dressers, etc., of a neighbourhood agreed that none of them a 

accept goods from any customer save on terms that the goods should be 
retained until payment of the general balance due from the customer. The 
defendant was a party to this agreement. W., who had notice of the agree- 
ment, having delivered goods to the defendant, 

Held: the agreement was reasonable, and W. must be taken to have sent 
his goods to the defendant on its terms; accordingly, the defendant was entitled 
to exercise a lien on the goods for the general balance of’ what was due to 
him from W. 

Notes. Considered: Oppenheim v. Russell (1802), 3 Bos. & P. 42. 
As to attempts to control markets, see 88 Hatspury’s Laws (8rd Edn.) 80-82; 

and for cases see 45 Dicust (Repl.) 896-397. 

Case referred to: 

(1) Green v. Farmer (1768), 4 Burr. 2214; 1 Wm. Bl. 651; 98 E.R. 154; 32 
Digest (Repl.) 277, 229. 


Action of trover for a quantity of yarn, tried at the last assizes at Lancaster 
before Hratu, J., when a verdict was found for the plaintiff, subject to the opinion 
of this court on a Special Case. 

On Aug. 14, 1792, the yarn in question was delivered by Walker, the bankrupt, 
who was a fustian manufacturer at Thatchleaf in Lancashire, to the defendant, a 
bleacher in the neighbourhood of Manchester, for the purpose of being bleached by him. 
The yarn was accordingly bleached; after which Walker committed an act of 
bankruptcy, and a commission issued against him, dated Oct. 30, 1792, under 
which the plaintiffs claimed. Before the commencement of the present action 
the plaintiffs tendered to the defendant the money due to him for the bleaching 
of the yarn in question, and demanded the yarn, which was refused. Before and 
at the time of the bankruptcy, the bankrupt was indebted to the defendant in 
£59 and upwards for the bleaching of other yarn by the defendant, which money 
remained due, but the yarn so bleached had been delivered to the bankrupt before 
the bankruptcy. 

At a meeting of the dyers, dressers, whisters, printers, and calenderers of 
Manchester, and the neighbourhood, held at Manchester in April, 1788, certain 
resolutions were adopted in a writing, signed, sealed, and delivered, among others 
by the defendant, stating that 


‘‘whereas a doubt had arisen whether dyers, dressers, bleachers, whisters, 
printers, or calenderers had a right to detain goods delivered to them, not only 
till payment were made for the work and labour performed upon the par- 
ticular grounds detained, but also for work and labour of the same kind per- 
formed upon goods already delivered out of the possession of such dyer, ete., 
they, the undermentioned persons, being either dyers, dressers, bleachers, etc., 
thereby gave public notice that they would never thenceforward take into their 
possession any goods to be dyed, dressed, bleached, etc., unless under express 
condition that the goods so delivered to them for the purpose of being bleached, 
etc., should not only be subject to the debt due for the work and labour 
performed upon them, but also for the general balance due from the persons 
employing them for work and labour of the same kind, performed upon goods 
which they had already delivered out of their possession.”’ . 


A 


D 


F 


ef 





K.B.} KIRKMAN v, SHAWCROSS (Lorp Kenyon, C.J.) 85 


It ended with a desire to all persons meaning to employ them to take notice of the 
same. There were other resolutions empowering some of the body to act 
for the rest in carrying the above into effect; and entering into an agreement with 
each other for that purpose. The Case then stated that pursuant to the above 
resolutions an advertisement or notice was inserted in the Manchester newspapers 
on May 20, 1788, and on several days afterwards; on one of which days the 
defendant’s name appeared signed thereto, and such advertisement was to 
the same purport as the resolution mentioned. These advertisements were seen 
and read by the bankrupt at the time of their publication; and he thereby received 
notice of their contents. 

The question submitted to the court was whether the defendant had a lien 
or right to detain the yarn in question for what remained due to him for his work 
and labour upon the yarn delivered to the bankrupt before the bankruptey; if he 
had, then a nonsuit was to be entered; if not, then a verdict to be entered for the 
value of the goods, deducting the price of bleaching them. 


Chambre for the plaintiff. 
Serjeant Heywood for the defendant. 


LORD KENYON, C.J.—This case seems perfectly clear, whether it be con- 
sidered on the grounds of honesty or public policy, since the only question is 
whether a party who has entered into an agreement which is neither contra 
bonos mores or forbidden by any law shall or shall not be bound by it. The 
defendant in this case is a bleacher in Lancashire, and one of a great body of 
persons there, who, having found that losses to a considerable amount were 
incurred by them from their not being entitled to retaining goods put into their 
hands for a general balance, came to an agreement (for it was in their option 
either to work for this or that person as they chose, which is a point to be 
remembered in the sequel) that they would not receive the goods of any person 
who would not consent that they should be retained for a general balance that 
might happen to be due to them. This agreement was promulgated all round 
the neighbouring country; and it is stated as a fact in the Case that it came 
to the knowledge of the bankrupt. Then the bankrupt knowing it must be taken 
to have sent his goods to the defendant on the terms specified in this agreement, 
and his assignees must be bound by it. But it has been contended that, though 
any one individual may impose such terms on his customers as are mentioned in 
this general agreement, it is not competent to a class of men to do it. But it 
seems to me that that is a distinction without a difference; there is no reason’ 
why a body of persons should not make such an agreement as (it is admitted) the 
defendant himself might have made. In every case that has occurred, and in 
which the question of liens has arisen, it has been the universal wish of the courts 
at all times to extend the lien as far as possible. 

In those which came before Lorp Mansrtetp he thought that justice required it : 
but he sometimes found that the rules of law were against it, and, therefore, he 
submitted, because in those eases the rigid rules of law were against the lien. 
But we are now desired to abrogate an agreement which the parties themselves 
have made, and which the courts have said that justice requires; and it is said 
that, unless we do so, the innkeepers will enter into similar resolutions. But 
their case is widely different from the present; for they are bound by law to 
receive guests who come to their inns, and are also bound to protect the property 
of those guests. They have no option either to receive or reject guests; there- 
fore, I said it was a material circumstance in the present case that these persons 
had an option either to work or not as they pleased. The case of the innkeepers 
does not bear any resemblance to the present; for as they cannot refuse to receive 
guests, so neither can they impose unreasonable terms on them. The case of 
carriers has also been mentioned: but that is not like this. They have no right 
to say they will not receive any goods but on their own terms; I believe there is 
an Act of Parliament [8 Will. & Mar., c. 12: repealed by 8.L.R. 1867] giving 
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power to the justices at the quarter sessions to regulate the price pr iga 
of goods. But be that as it may, when a carrier has given notice tha a : 
not be answerable for goods of a particular denomination unless he see 
certain premium, and that notice has come to the knowledge of a — aes 
the courts have considered it as an agreement binding on both parties. n ee 
of the cases where it has been determined that the party had no lien, the difficulty 
arose from the general law not creating a lien in that instance, or from the hee 
of an agreement that the party should have a lien: but in this case there is 4 
express agreement between the parties that the defendant should have a re or 
his general balance. That agreement, so far from being illegal, is founded on 
justice, and, therefore, it is binding on the plaintiffs. 


ASHHURST, J.—There is no reason why the resolutions made by the different 
manufacturers should not be considered as engrafted upon the agreement between 
the bankrupt and the defendant for the bleaching of the goods of the former by 
the mutual consent of both. It appears that the defendant was ‘one of the 
persons who signed these resolutions; and it is stated in thé Case that the bank- 
rupt knew that fact before he sent his goods to the defendant, and, therefore, 
it must now be taken for granted that he assented to the terms contained in the 
printed papers. With regard to the legality of such an agreement, instead of its 
being against law, it is very beneficial, for it is in favour of the justice of the case. 
And this will not affect the case of the innkeepers, because the law has fixed an 
indelible obligation upon them to receive their guests. 


GROSE, J.—The doctrine of liens was very fully discussed in Green v. Farmer 
(1) by Lorp Mansrietp, who, lamenting that he was obliged to decide against the 
lien in that case, said (4 Burr. at p. 2221): 


“The convenience of commerce and natural justice are on the side of 
liens, and, therefore, of late years courts lean that way: (i) where there is an 
express contract; (ii) where it is implied from the usage of trade, or (iii) from 
the manner of dealing between the parties in the particular case; (iv) or 
where the defendant has acted as a factor.”’ 





It is said, however, that though there was an agreement between the parties in 
this case, that the defendant should have a lien for his general balance, the 
agreement itself is illegal, and that on that account the defendant ought not to 
have the benefit of it. But consider what is the nature of this agreement, not 
forgetting the general law respecting liens: its object is merely to enforce that 
which the law considers as equitable. The different manufacturers in the neigh- 


bourhood of Manchester, having seen the injustice and hardship of their situation 


‘from not being entitled to detain goods deposited with them until the balance 
due to them was paid, entered into this agreement; and it seems to me that the 
agreement was only to enforce that which justice and honesty required. Then 
the bankrupt, knowing this, sent the goods in question to the defendant: but on 
what terms did he send them? On the terms on which the manufacturers had 


agreed to receive goods, for the bankrupt must be taken to have assented to those 
terms. 


LAWRENCE, J.—It is admitted that this agreement might have been lawfully 
made between A. and B., but it is objected to as illegal, because made by a body 
of men. It is laid down in Green v. Farmer (1) that liens are for the convenience 
of commerce, and that they are on the side of natural justice. The question here 
is whether an agreement, which is on the side of natural justice, be or be not 
illegal, it having been made by a number of persons. But IT cannot say that it 


is illegal, when it is supported on such a foundation; and if it be not illegal, it 
must be binding on the parties. 


Judgment of nonsuit. 
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DRINKWATER AND ANOTHER v. GOODWIN 


[Court or Kina’s Bencu (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 
May 12, 16, 1775] 


[Reported 1 Cowp. 251; 98 E.R. 1070] 


Agent—Mercantile agent—Lien—Goods sold by agent for principal—Principal 
indebted to agent—Agent's lien on price of goods sold. 

A factor who becomes surety for his principal has a lien on the price of 

goods sold by him for his principal to the amount for which he became surety. 


Notes. Distinguished: Copland v. Stein (1799), 8 Term Rep. 199. Followed: 
Hudson v. Granger (1821), 5 B. & Ald. 27. Considered: R. v. Humphery, {1824- 
34] All E.R.Rep. 452. Approved: Barnet v. Brandao (1843), 6 Man. & G. 630. 
Referred to: Houghton v. Matthews (1803), 8 Bos. & P. 485; Taylor v. Watson 
(1829), 4 Man. & Ry.K.B. 259; Robinson v. Rutter (1855), 4 E. & B. 954; Hood 
v. Stallybrass and Balmer (1878), 8 App. Cas. 880. 

As to the rights of an agent, see 1 Hatssury’s Laws (3rd Edn.) 236, 237; and 
for cases see 1 Dicesr (Repl.) 640 et seq. 


Cases referred to: 
(1) Chapman v. Derby (1689), 2 Vern. 117; 23 E.R. 684; 4 Digest (Repl.) 451, 
3951. 
(2) Fashion v. Atwood (1680), 2 Cas. in Ch. 36; 22 E.R. 835, L.C.; 8 Digest 
(Repl.) 548, 40. 

Case stated for the opinion of the Court of King’s Bench in an action brought 
by the plaintiffs, as assignees of the estate of J. Dowding, a bankrupt, for a sum 
of money for goods sold and delivered to the defendant. On the general issue 
pleaded, a verdict was found for the plaintiffs for damages £194, subject to the 
opinion of this court on a Case. 

J. Dowding, the bankrupt, was a clothier and employed Edward Jeffries, a factor, 
who sold to the defendant, Goodwin, the cloths in question marked J. Dowding, 
before any act of bankruptcy was committed by J. Dowding. Jeffries did not 
receive the money for them until after the action was brought. The cloths were 
sold by Jeffries as factor, and the defendant, Goodwin, knew him to be so in the 
usual course of business and in his own name. The money was paid by Goodwin 
to Jeffries after notice to him from the assignees not to pay it to Jeffries. 

Edward Jeffries was a creditor of Dowding for several sums of money exclusive 
of the bonds hereafter mentioned. For these sums he received full satisfaction by 
the money in his hands or by cloths in his possession. As to the bonds, Dowding 
borrowed money to the amount of £3,000 and upwards, and by letter dated May 1, 
1769, applied to Jeffries, his factor, to be security for him jointly in these bonds. 
The letter was as follows: 

“Sir, I take the liberty of asking you whether, if I should meet with any sum 

which the lender may think too large for my security only, you will favour me 

with your’s jointly with my own, upon my engaging, as a means to prevent a 

possibility of danger to you, to send you all the cloths that I shall make of 

such moneys, as you may be security for with me.”’ 


Jeffries sent the following answer: 
“Sir, I am willing to join my name to yours in the security you propose on 
the plan I now lay down; which is done to render a counter-bond unnecessary, 
and to put me in the same state as if I advanced the money myself. This, i 
am satisfied, you will not impute to my want of confidence in you, which 
I have as fully as in any man; but it is pointed out to me by the common 
rules of trade, and answers every purpose as fully as can be. The plan I mean 

-is that the money shall be paid into my hands, which you will draw for, as 


in common course, and I will give you a memorandum of having received 


Pz 
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such sum, to be employed solely to your trade, without any claim for interest, 

provided you duly pay it to the obligor." 

When money was taken up on the joint bonds of Dowding and Jeffries, Jeffries 
acknowledged the receipt of it to Dowding in the following form : 

“T have this day received of A.B. for your use £500, for which I have given 

your account credit.”’ 
Accordingly, the money due on these bonds was stated in the annual accounts sent 
by Jeffries to Dowding. No part of the money due on any of these bonds was paid 
before the act of bankruptcy; but the whole had since been paid by Jeffries, who 
had not sufficient from the cloths in his hands, or the money due from the defen- 


dant to satisfy the bonds. 
The question for the opinion of the court was whether the assignees were en- 


titled to recover against the defendant. 


Buller for the plaintiffs: It will be insisted on the other side that the money — 


being raised jointly by the bankrupt and Jeffries must be considered as money 
really lent by Jeffries to the bankrupt. But although the letters affect to import 
as much, it is not true in point of fact, and, therefore, the transaction was a fraud 
on the rest of the creditors, calculated on the one hand to give the bankrupt a false 
credit and on the other to give Jeffries, the factor, a preference. 

There was, however, no immediate debt due from the bankrupt to the factor at 
the time of the agreement. For the bankrupt was liable in the first instance, and 
if the bankrupt had paid the money the factor could never have called on the 
bankrupt. There was no debt due to the factor at the time of the action brought, 
for at that time he had paid no part of the money taken up on the bonds nor was 
he ever any money in advance to the bankrupt. On the contrary, it is expressly 
stated in the Case that all the money paid by the factor was paid since the action 
was brought, so that at the commencement of the suit the factor was no 
creditor at all. If so, this is no more than the general case where a sale by a 
factor is considered as a sale by the owner himself for which the owner may 
bring his action, for at the utmost there was but a possibility of a debt due to the 
factor at the time. . 

Secondly, it is insisted on the part of the defendant that the factor has now a 
lien on the price. Let us examine, therefore, what a lien is. It is a tie or hold 
on goods or other things which a man has in his custody and which he has a right 
to retain until he is paid what is due to him; but that can only be where he has 
the custody and possession of the thing. He cannot have a right to hold that 
which he has not in his custody, for without the custody there is no lien, and so it 
is expressly laid down in Chapman v. Derby (1) and the cases there cited. Here, 
however, the factor has parted with the possession by disposing of the goods to 
the defendant. Therefore he had no lien on them; and as to the price or value 
of them, that clearly was not in his hands or possession at the time the action was 
brought. Therefore, there could be no lien on that and, consequently, the pay- 
ment afterwards was fraudulent. 


Davenport for the defendant: It is too clear to be disputed that every factor has 
a lien for the general balance of his accounts, and, therefore, Jeffries certainly had 
a lien for such general balance. 

In this case the points are two. First, whether possession must unite with the 
lien, and if it must, whether that possession has been parted with in this case 
Secondly, whether this transaction is in its nature fraudulent. 

First, the lien in this case has not been parted with. I admit the right of the prin- 
cipal to maintain an action for goods sold by his factor, but then it must be qualified 
with this restriction, namely, that the principal is not indebted to his factor: if he is 
indebted, he cannot because if he could, the factor would have no security in ik hands 
That security is not confined to the actual possession of the goods themselves 7 
in that situation they are mere lumber. It is the value of them which is the eel 
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yeas = <a ag ee et hapa, the factor has a right 
Se gars a6 ae serait “ ” Se aaa a this case no account 
Goodwin and Jeffries. The es sh a id 1 it } rs ee sy ea atio wees 
ec lemagen dae ey ites . ae not have brought an action against 
. on of Jeffries. If so, the assignees can be in no 
ee noes Rigen nae Meee would have been in. Jeffries is in the 
8 as ptor of a bill of exchange who has a right to sell the 
goods of the drawer and to reimburse himself with the value. But if selling the 
goods were such a parting with the possession as would divest the lien which he 
had before, the mischief and inconvenience to trade would be endless. So here 
Jeffries, having advanced this money on his own credit, when the goods came to his 
possession, had a right to sell them and to retain the value to reimburse himself. 
eeengs therefore, remained as much as if the goods themselves had ae 
Secondly, this mode of dealing was no fraud on any of the creditors or on the 
assignees. For Dowding could not have carried on his trade without money or 
credit. Jeffries not having money, lends him his credit and name by becoming 
surety in these bonds. That is to all intents and purposes the same thing as if 
he had lent him money. It was not competent to Dowding to sue Jeffries for any 
money he might receive until Jeffries had discharged the amount of the bonds, 
for until then the balance was against Jeffries. Therefore, the law and justice of 
the case is that the fair balance should now be settled between him and the 
ereditors of the bankrupt. So it was held in Fashion v. Atwood (2). Suppose a 
factor were to fail and his assignees afterwards receive money for goods sold by 
him as factor; it has been determined in that case that the principal is not to come 
in as a creditor under the commission for the general balance, but shall receive 
the full value of the goods. Yor the same reason the factor in this case is en- 
titled to all the goods in his possession. 


LORD MANSFIELD, C.J.--I think you state the material fact of the case 
contrary to the finding. The question you make is whether the possession con- 
tinues. To judge of that, the transaction should be known. The transaction was 
thus: Jeffries sold these goods to the defendant, Goodwin, in his own name with- 
out any reference to the principal, or without even making the principal creditor 
for them. But the goods are marked J. Dowding. Therefore, the defendant must 
have known he was the principal, and that was the reason of, making that fact 
part of the case. 

I should be glad to know if there is any authority where, after a factor had 
sold goods in the manner here mentioned, it has happened that the principal has 
forbidden the vendee to pay the value to the factor and the vendee has, notwith- 
standing, paid the factor. In this case the whole turns on the circumstance of 
the assignees (who stand in the place of the bankrupt) having forbidden the de- 
fendant to pay Jeffries. There can be no doubt that, where a factor who is fully 
paid all his demands becomes bankrupt, the property of all the goods remaining in 
his hands is in the principal and he may sue for them in his own name. 


Cur. adv. vult. 


May 16, 1775. LORD MANSFIELD, C.J., after stating the Case, delivered the 
following opinion of the court: It appears from the facts stated in this case that the 
defendant Goodwin has taken on himself to pay the money in question to Jeffries, 
after notice from the assignees not to pay it to him and after, which I take for 
granted, an indemnity offered by them and also an indemnity from Jeffries. It is, 
therefore, the case of Jeffries, and the question is between Jeffries and the 
assignees, which is entitled to receive this money. 

The maxim of law which says that it shall not be in the power of any man, by 
his election, to vary the rights of two other contending parties, is a wise maxim. 
It is also a fortunate one for the parties who are so disputing, because, by giving 
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notice to such person to hold his hand and offering him an indemnity, he renders 
himself liable to the true owner if, after such notice, he takes on himself to decide 
the right. Therefore, although the purchaser of goods from a factor has a right 
to pay him the money and be discharged, yet when the principal and factor have 
a dispute, the buyer, with notice of such dispute, has no right to prejudice the 
title of the principal. This case, therefore, is in the nature of a bill of inter- 
pleader. The defendant is the stakeholder, the assignees and Jeffries are contend- 
ing, and the court is to decide. a 

Jeffries claims the money as having a lien on it, and the assignees claim it as 
standing in the place of the bankrupt. Jeffries claims it as having a lien. To 
consider the case first on the general question, we think that a factor who re- 
ceives cloths and is authorised to sell them in his own name, but makes the buyer 
debtor to himself, though he is not answerable for the debts, yet he has a right 
to receive the money. His receipt is a discharge to the buyer and he has a right 
to bring an action against him to compel the payment. It would be no defence 
for the buyer in that action to say that, as between him and the principal, he (the. 
buyer) ought to have that money because the principal is indebted to him in more 
than that sum; for the principal himself can never say that but where the factor 
has nothing due to him. There is no case in law or equity where a factor having 
money due to him to the amount of the debt in dispute, was ever prevented from 
taking money for cloths in his hands. 

That being the general rule, let us see whether this case differs at all from it. 
It certainly does not. On the contrary, it is greatly strengthened in the present 
case for there is not the least colour to suggest a fraud. The principal and factor 
enter into a special agreement by which the factor undertakes and actually pledges 
his credit to raise money for the benefit of the principal. That money is to be 
worked up in cloths and the cloths when so worked up, the principal agrees to 
send to the factor. The agreement, therefore, is that he shall have a lien. For 
he says: ‘‘Be security for the money and I will send you all the cloths.’’ What 
is the form in which the transaction is put? The factor knew very well that for 
a general balance of his accounts he had a lien but he doubted whether such lien 
would extend to a case in which he was only surety for his principal, and, therefore, 
he says that he is led by the course of the trade to let the money be a joint-bond, 
etc. 

Therefore, we are all most clearly of opinion that a factor has a lien on the price 
of goods in the hands of the buyer; and in this case, although he had not the actual 
possession of them, yet as he had a power of giving a discharge or bringing an 
action, he had a right to retain the money in consequence of his lien, as much as a 
mortgagee has by the title deeds of an estate in his hands, although he is not in 
‘possession. 


Judgment for defendant. 
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FLUREAU v. THORNHILL 


[Courr or Common Pueas (De Grey, C.J., Gould, Blackstone and Nares, JJ.), 
Easter Term, 1776] 


< [Reported 2 Wm. Bl. 1078; 96 E.R. 635] 
Sale of Land—Contract—Breach—Damages—Vendor unable to make title—No 
mala fides. 
Where, on a contract for the sale of land, the vendor, acting in good faith, 


is unable to make a good title, the purchaser can recover only the expenses 
he has incurred and is not entitled to damages for the loss of his bargain. 


Notes. Distinguished : Hopkins v. Grazebrook (1826), 6 B. & C. 31. Con- 
sidered: Walker v. Moore (1829), 10 B. & C. 416; London and Greenwich Rail. Co. 
v. Goodchild (1844), 13 L.J.Ch. 224. Distinguished: Robinson v. Harman, 
[1843-60] All E.R.Rep. 383. Applied: Pounsett v. Fuller (1856), 17 C.B. 660; 
Sikes v. Wild (1863), 4 B. & S. 421. Distinguished: Lock v. Furze (1866), L.R. 
1 C.P. 441. Explained: Engell v. Fitch (1869), L.R. 4 Q.B. 659. Considered : 
Gray v. Fowler (1873), L.R. 8 Exch. 249. Applied: Bain v. Fothergill, 
[1874-80] All E.R.Rep. 83. Distinguished: Wall v. City of London Real 
Property Co. (1874), L.R. 9 Q.B. 249. Applied: Gas, Light and Coke Co. 
v. Towse (1887), 35 Ch.D. 519. Considered: Day v. Singleton, [1899] 2 Ch. 
320; Morgan v. Russell, [1909] 1 K.B. 357. Distinguished: Re Daniel, 
Daniel v. Vassall, [1916-17] All E.R.Rep. 654; Braybrooks v. Whaley, [1919] 
1 K.B. 435. Applied: Keen v. Mear, [1920] All E.R.Rep. 147; Wallington v. 
Townsend, [1939] 2 All E.R. 225. Considered: Collins v. Howard, [1949] 1 All 
E.R. 507. Referred to: Hodges v. Lichfield (1833), 2 L.J.C.P. 188; Godwin v. 
Francis (1870), L.R. 5 C.P. 295; Re Great Northern Salt and Chemical Works, 
Ex parte Fenwick (1891), 36 Sol. Jo. 42; Baynes v. Lloyd, [1895] 2 Q.B. 610; 
Thomas v. Kensington, [1942] 2 All E.R. 263; J. W. Cafés, Lid. v. Brownlow 
Trust, Ltd., [1950] 1 All E.R. 894. 

As to damages as a remedy under an uncompleted contract for the sale of land, 
see 34 Hatspury’s Laws (8rd Edn.) 333 et seq.; and for cases see 40 DicEst 
(Repl.) 284 et seq. 


Motion by the defendant for a new trial in an action for breach of a contract 
for the sale of an estate by auction. 

The plaintiff bought at an auction a rent of £26 1s. per annum for a term of 
thirty-two years, issuing out of a leasehold house which let for £31 6s. The sale 
was on Oct. 10, 1775. The price at which it was knocked down to him was £270, 
and he paid a deposit of 20 per cent., or £54. On looking into the title, the 
vendor, the defendant, could not make it out, but offered the plaintiff his election, 
either to take the title with all its faults or to receive back his deposit with 
interest and costs. The plaintiff insisted on a further sum for damages in the loss 
of so good a bargain and his attorney swore that he believed the plaintiff had 
been a loser by selling out of the stocks to pay the purchase-money, and their 
subsequent rise between Nov. 3 and 10, but named no particular sum. Evidence 
was given by the defendant that the bargain was by no means advantageous, all 
circumstances considered, and the auctioneer proved that he had orders to let the 
lot go for £250. The defendant had paid the deposit and interest, £54 15s. 6d., 
into court. The jury gave a verdict, contrary to the directions of De Grey, C.J., 
for £74 15s. 6d., allowing £20 for damages. 

Davy, for the defendant, moved for a new trial. 

Glyn, for the plaintiff, showed cause against the rule. 


DE GREY, C.J.—I think the verdict wrong in point of law. Ona contract for 
purchase, if the title proves bad and the vendor is (without fraud) incapable of 
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making a good one, 


\ S a) >| gO ess of h rg W | Ss has lost. 


GOULD, J., was of the same opinion. 


BLACKSTONE, J.—These contracts are merely on condition, eee - 
pressed but always implied, that the vendor has a good title. a 7 * 7 ; a 
return of the deposit with interest and costs 1s all that can be oe ee 
curiosity, I have examined the prints for the price of stock on Nov. | es : = 
3 per cents. sold for 874. About £310 must, therefore, have been so . 3 pa 
£270. And if it costs £20 to replace this stock a week afterwards, ae os zi 
supposes, the stocks must have risen near 7 per cent. in that period, i ee 
fact there was no difference in the price. Not that it is material, for the plainti 
had a chance of gaining as well as losing by a fluctuation of the price. 


NARES, J., concurred. 


Rule absolute for a new trial. 








SWEET AND ANOTHER v. PYM 


[Court or Kina’s Bencu (Lord Kenyon, C.J., and Grose, J.), November 10, 1800] 
[Reported 1 East, 4; 102 E.R. 2] 
Lien—Extinguishment—Recovery—Loss of possession—Delivery of goods to car- 
rier—Subsequent recovery of goods. 

A person having a lien on goods in his possession who delivers them to a 
ship carrier to be conveyed on account and at the risk of his debtor, though 
unknown to the carrier, cannot recover his lien by stopping the goods in transitu 
and procuring them to be re-delivered to him by virtue of a bill of lading signed 
by the carrier in the course of the voyage. 


Notes. Referred to: McCombie v. Davies (1805), 7 Kast, 5. 

As to extinguishment of lien by loss of possession, see 24 Hatspury’s Laws 
(3rd Edn.) 170, 171; and for cases see 82 Dicesr (Repl.) 268 et seq. 
Case referred to: 

(1) Kinloch v. Craig (1789), 3 Term Rep. 119; 100 E.R. 487; subsequent pro- 


ceedings (1790), 8 Term Rep. 783; 4 Bro. Parl. Cas. 47, H.L.; 32 Digest 
(Repl.) 256, 31. ‘ 


Motion by the defendant for a rule nisi to enter a nonsuit in an action of trover 
for certain bales of cloth brought by the plaintiffs, the assignees in bankruptcy of 
one Gard. 

The bankrupt, Gard, a clothier residing in London, before his bankruptcy, 
employed the defendant, a fuller residing in Exeter, in his business. The cloths 
for which the action was brought had been sent by the bankrupt before his bank- 
ruptey to the defendant to be fulled as usual, and after they were finished the 
defendant, in consequence of prior orders: from the bankrupt, shipped them on 
hoard a vessel at Exeter to be forwarded to him in London, and sent the invoice 
to him. No bill of lading was signed by the captain at the time of the shipment, 
but soon after the vessel sailed the defendant, hearing of Gard’s bankruptcy, fol- 
lowed and overtook the captain off Deal in his passage to London, and there 
procured him to sign a bill of lading to the defendant or his order, by virtue of 
which the defendant obtained the delivery of the goods on their arrival in London. 
The bankrupt was indebted to the defendant on the general balance of accounts in 


I do not think that the purchaser can be entitled to any A 


C 
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more money than the value of the goods in question, and by the custom of the trade 
at Exeter the defendant had a lien for his general balance. The plaintiffs re- 
covered a verdict under Lorp Expon, L.C.’s direction, he being of opinion that 
no person having a lien on goods can, if he part with the possession afterwards, 
stop them in transitu and thereby revive his lien against the owner. 


Gibbs for the defendant moved to enter a nonsuit. 


LORD KENYON, C.J.—The right of lien has never been carried further than 
while the goods continue in the possession of the party claiming it. Here the 
goods were shipped by the order and on account of the ‘bankrupt, and he was to 
pay the expense of the carriage of them to London; the custody, therefore, was 
changed by the delivery to the captain. In Kinloch v. Craig (1), where I had the 
misfortune to differ with my brethren, it was strorrgly insisted that the right of 
lien extended beyond the time of actual possession; but the contrary was ruled 
by this court, and afterwards in the House of Lords, though there the factor had 
accepted bills on the faith of the consignment and had paid part of the freight 
after the goods arrived. 





GROSE, J.—I consider the delivery of the goods by the defendant to the 
captain to be equivalent to a delivery to the bankrupt. 
Rule refused. 


DOE d. FREELAND v. BURT 


[Court or Kiva’s Bencu (Ashhurst, Buller and Grose, JJ.), May 7, 1787] 
[Reported 1 Term Rep. 701; 99 E.R. 1830] 


Landlord and Tenant—Lease—Extent of demise—Evidence—Condition of pro- 
perty when lease granted. 

Parol evidence is admissible to show the condition of premises when a 
lease was granted, as a result of which particular property may be excluded 
which prima facie would be included. 

Notes. Distinguished: Whittington v. Corder (1852), 20 L.T.0.8. 175; Martyr 
vy. Lawrence (1864), 2 De G.J. & Sm. 26]. Considered: Devonshire v. Pattinson 
(1887), 20 Q.B.D. 263; Thomas v. Owen, [1886-90] All E.R.Rep. 172: Liddiard Vis 
Waldron, [1933] 2 K.B. 319. 

As to the admission of parol evidence to show parcels, see 11 Hatssury’s Laws 
(3rd Edn.) 407; and for cases see 17 Dicest (Repl.) 281 et seq., 330 et seq. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action of ejectment 
brought to recover a cellar and wine vaults in Westminster, tried before Butter, J. 

The defendant claimed under a lease from the lessor of the plaintiff of certain 
parts of a messuage situated on the west side of Swallow Street, Westminster, 
described to be one room on the ground floor and a cellar thereunder, and a vault 
contiguous and adjoining thereto, and three rooms, together with the ground on 
which they stood, and a piece of ground on the north side, with an exception of a 
right of way. The whole were described to have been lately in the occupation of 
A. It was admitted that the vault in question was under this piece of ground 
which was a yard. The defendant rested his title on the maxim that cujus est 
solum, ejus est usque ad ccelum et ad inferos. The lessor. of the plaintiff offered 
evidence to show that at the time of the lease the cellar in question was in the 
occupation of B. another tenant, and, therefore, that it could not have been the 
intention of the parties that it should pass by the lease to the defendant; and that 


oy 


94 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


the defendant had not claimed it till after the expiration of that lease. The de- A 


fendant’s counsel objected to this evidence, because the lessor of the plaintiff was 
estopped by this deed from saying it was not meant to pass. BULLER, 1 ES was 
of opinion that the evidence was admissible and the plaintiff obtained a verdict, 
with liberty to the defendant to enter a nonsuit if the objection were well founded. 
A rule nisi having been obtained by the defendant. 


Mingay for the plaintiff, showed cause against the rule. 
Bearcroft and S. Heywood for the defendant, supported the rule. 


ASHHURST, J.—It appears plainly from the evidence that this objection is 
against the justice of the case. For it was in the contemplation of the parties 
at the time of the lease to pass the cellar, and it appears that for three or four 
years after the defendant’s lease the lessor of the plaintiff received rent from the 


former tenant of the cellar. The only question is whether the court are absolutely’ 


bound by the terms of this lease to put the construction on it for which the defen- 
dant contends. 

It seems to me that the construction of all deeds must be made with a reference 
to their subject-matter. And it may be necessary to put a different construction 
on leases made in populous cities, from that on those made in the country. We 
know that in London different persons have several freeholds over the same spot; 
different parts of the same house are let out to different people. That is the case 
in the Inns of Court. It would be very extraordinary to contend that, if a person 
purchased a set of chambers, then leased them, and afterwards purchased another 
set under them, the after-purchased chambers would pass under the lease. 

In the present case, considering the nature of this property, it was proper to let 
in evidence to show the state and condition of it at the time when the lease was 
granted. Prima facie, indeed, the property in the cellar would pass by the demise, 
but that might be regulated and explained by circumstances. Therefore, I am 
of opinion that, considering all the circumstances of this case, it was proper to 
receive the evidence offered at the trial, which, when received, proved that the 
cellar was not intended to be passed by the demise to the defendant. 


BULLER, J.—Where there is a conveyance in general terms of all that acre 
called Blackacre, everything which belongs to Blackacre passes with it. There the 
rule which has been mentioned prima facie obtains. But whether parcel or not of 
the thing demised is always matter of evidence. Suppose the premises in question 
had been the inheritance of another person at the time of this demise instead of 
their being in lease, they clearly would not have been parcel of this demise. Then 
their being in lease to another person under this plaintiff cannot vary the question, 
whether parcel or not. In the next place, it is very clear, on inspecting the lease 
itself, that these words cannot receive the general construction of the law. This is 
a lease of a part of a messuage, consisting of one room on the ground floor, with 
a cellar thereunder: now if the argument for the plaintiff would hold, the cellar 
would have passed with the room on the ground floor, without particularly specify- 
ing it. Then a description of another part of the premises is: ‘‘of ground, together 
with three rooms which stand on it,’’ which shows that the parties have particu- 
larly described everything which was intended to pass. Then follows a demise of 


the yard described with the same particularities, specifying the abuttals and the 
dimensions. 


GROSE, J.—This is a demise of premises in Westminster, and the question 
is whether it appears to have been the intention of the parties to demise this cellar. 
But everything which was meant to be demised is particularly described in the 
lease, and no notice is taken of this. It might as well be contended that a lease 
of a house in the Adelphi would pass the warehouses underneath. But it would 
be the greatest injustice to put the general construction of law on grants of the 
houses in that building; for we all know that those houses are held under titles 
entirely distinct from the cellars and warehouses underneath. Here the premises 
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\ demised are described to have been lately in the occupation of A.; and if the 
parties had intended that this cellar in question should have passed, it would have 
been described as being in the possession of B. But this cellar, not being a part of 

atthe premises, nor appurtenant to them, did not pass under this lease. 

. Rule discharged. 





GORDON v. HARPER 


[Court or Kine@’s Bencu (Lord Kenyon, C.J., Ashhurst, Grose and Lawrence, 

JJ.), November 11, 1796] 

[Reported 7 Term Rep. 9; 2 Esp. 465; 101 E.R. 828] 
» Distress—l'or rent—Goods leased with house—Seizure by sheriff—Right of action 
by landlord. 

Where furniture leased with a house has been wrongfully taken in execution 
by the sheriff, the landlord cannot maintain an action of trover against the 
sheriff pending the lease, because to maintain such an action he must have the 
right to possession as well as the right of property at the time. 


Notes. Considered: Hall v. Pickard (1812), 8 Camp. 187. Distinguished : 
Davis v. Connop (1814), 1 Price, 53; Farrant v. Thompson, [1814-23] All .R.Rep. 
778. Followed: Pain v. Whittaker (1824), Ry. & M. 99. Applied: Donatty v. 
Crowther (1826), 11 Moore, C.P. 479; Ferguson v. Cristall (1829), 5 Bing. 305. 
Considered: Izod v. Lamb (1830), 1 Cr. & J. 35. Distinguished: Nicholls v. 
Bastard, [1835-42] All E.R.Rep. 429. Considered: Owen v. Knight (1887), 4 
Bing.N.C. 54; White v. Teal (1840), 12 Ad. & El. 106. Applied: Bradley v. 
Copley, [1843-60] All E.R.Rep. 129. Considered: Manders v. Williams, [1843-60] 
All E.R.Rep. 545. Distinguished: Fenn v. Bittleston, [1843-60] All E.R.Rep. 

| 115; White v. Morris (1852), 11 C.B. 1015. Applied: Wiltshear v. Cottrell (1853), 

| 1 &. & B. 674. Considered: Nyburg v. Handelaar (1892), 61 L.J.Q.B. 709. Re- 
ferred to: Bloram v. Sanders (1825), 4 B. & C. 941; Mears v. London and South 
Western Rail. Co. (1862), 11 C.B.N.S. 850; Jelks v. Hayward, [1905] 2 K.B. 460; 
Nelson Murdoch v. Wood (1922), 126 L.T. 745; Kahler v. Midland Bank, Ltd., 
[1949] 2 All E.R. 621. 

As to who may sue in trover, see 38 Haussury’s Laws (8rd Edn.) 783; and for 
cases see 46 Dicrest (Repl.) 488 et seq. 


Cases referred to: 
(1) Ward v. Macauley (1791), 4 Term Rep. 489; 100 1.R. 11385; 46 Digest 
(Repl.) 406, 480. 
(2) Berry v. Heard (1682), Cro. Car. 242; Palm. 827; W.Jo. 255; 79 E.R. 812; 
31 Digest (Repl.) 399, 5289. 
(3) Hudson v. Hudson (1627), Lat. 214; 82 E.R. 852; 24 Digest (Repl.) 780, 
7684. 

Case for the opinion of the Court of King’s Bench in an action of trover for 
certain goods, being household furniture. 

On Oct. 1, 1795, and until the seizing of the goods by the defendant as after: 
mentioned, a Mr. Biscoe was in possession of a mansion-house at Shoreham and 
of its furniture, as tenant of the plaintiff under an agreement made between them 
for a term which at the trial of the action was not expired. On Oct. 24 the 
furniture was taken in execution by the defendant, then sheriff of the county of 
Kent, by virtue of a writ of testatum fieri facias issued on a judgment at the 


oe 


96 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


suit of J. Broomhead and others, executors of J. Broomhead deceased, against 
one Borret, who had been the owner of the furniture but had sold it to the plaintiff 
prior to the lease. The defendant after the seizure sold the goods. In an action 
of trover for the goods a verdict was found for the plaintiff, subject to the opinion 
of the court on whether the plaintiff was entitled to recover. 


Burrough for the plaintiff. 
Best for the defendant was stopped by the court. 


LORD KENYON, C.J.—The only point for the consideration of the court in 
Ward v. Macauley (1) [which was stated by counsel for the plaintiff to be directly 
in point] was whether in a case like the present the landlord could maintain an 
action of trespass against the sheriff for seizing goods, let with a house, under an 
execution against the tenant; and it was properly decided that no such action could 





be maintained. What was said further by me in that case, that trover was the - 


proper remedy, was an extrajudicial opinion to which on further consideration 
I cannot subscribe. 

The true question is whether, when a person has leased goods in a house to 
another for a certain time, whereby he parts with the right of possession during 
the term to the tenant and has only a reversionary interest, he can notwithstand- 
ing recover the value of the whole property pending the existence of the term in 
an action of trover. The very statement of the proposition affords an answer to it. 
If, instead of household goods, the goods here taken had been machines used in 
manufacture, which had been leased to a tenant, no doubt could have been made 
but that the sheriff might have seized them under an execution against the tenant, 
and the creditor would have been entitled to the beneficial use of the property 
during the term: the difference of the goods then cannot vary the law. The cases 
which have been put at the Bar do not apply: the one on which the greatest stress 
was laid [probably Berry v. Heard (2)] was that of a tenant for years of land 
whereon timber is cut down, in which case it was truly said that the owner of the 
inheritance might maintain trover for such timber, notwithstanding the lease. 
But it must be remembered that the only right of the tenant is to the shade of the 
tree when growing, and by the very act of felling it his right is absolutely deter- 
mined; and even then the property does not vest in his immediate landlord; for 
if he has only an estate for life, it will go over to the owner of the inheritance. 
Here, however, the tenant's right of possession during the term cannot be divested 
by any wrongful act, nor can it thereby be re-vested in the landlord. I forbear 
to deliver any opinion as to what remedy the landlord has in this case, not being 
at present called upon so to do: but it is clear that he cannot maintain trover. 


ASHHURST, J.—I have always understood the rule of law to be that in order 
to maintain trover the plaintiff must have a right of property in the thing and a 
right of possession, and that unless both these rights concur the action will not lie. 
Here it is admitted that the tenant had the right of possession during the con- 
tinuance of his term, and consequently one of the requisites is wanting to the 
landlord's right of action. It is true that in the present case it is ae very 
probable that the furniture can be of any use to any other than the actual tenant 
of the premises : but supposing the things leased had been manufacturing engines, 


there is no reason why a creditor seizing them under an execution should not avail 
himself of the beneficial use of them during the term. 


GROSE, J.—The only question is whether trover will lie where the plaintiff 
had neither the actual possession of the goods taken at the time nor the right of 
possession. The common form of pleading in such an action is decisive ae 
him; for he declares that being possessed, etc., he lost the goods: he is tiaretac 
bound to show either an actual or virtual possession. If che Had a vant to the 
possession it is implied by law. Where goods are delivered to a sears the 
owner has still a right of possession as against a tortfeasor and the et r i 
no more than his servant. But here it is clear that the plaintiff had no wight 
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of possession; and he would be a trespasser if he took the goods from the tenant: 
then by what authority can he recover them from any other person during the 
term? It is laid down in some of the books [see 1 Bac. Apr. 45, and 5 Bac. Apr. 
257; 2 Com. Die, tit. Detinue, letter (D.)] that trover lies where detinue will 
lie, the former having in modern times been substituted for the old action of 
detinue. I will not say that it is universally true that the one action may be 
substituted for the other, because the authorities referred to in support of that 
proposition do not apply to that extent; but certainly it may be said to be a good 
general criterion. But it is clear in this case that detinue would not lie, because 
the plaintiff had no right to the possession of the specific goods at the time. 
If not, it is a strong argument to show that trover, which was substituted in lieu 
of it, cannot be maintained by the present plaintiff. Much stress has been laid 
on what was said in Ward v. Macauley (1). Buf the only question there was 
whether trespass would lie under these circumstances; and it was not necessary 
to determine how far trover might be maintained. It appears now,very clearly 
upon examining that point that trover will not lie in any case, unless the property 
converted was in the actual or implied rightful possession of the plaintiff. In this 
case the plaintiff had neither the one nor the other pending the demise, and when 
that is determined, perhaps he may have his goods restored to him again in the 
same state in which they now are, when it will appear that he has not sustained 
that damage which he now seeks to recover in this action. 


LAWRENCE, J.—The observation which Grosr, J., has made on the form of 
the action of trover is very material; the plaintiff therein states that he was 
possessed of the goods mentioned, and being so possessed he casually lost them, 
and that they came to the hands and possession of the defendant by finding. The 
principal difficulty in most of the cases reported upon this head has been whether 
the plaintiff had such a possession whereon he could declare in this action; as in 
Hudson v. Hudson (8), where the plaintiff, as executor, declared upon the posses- 
sion of his testator, and the court held that to be sufficient, because the property 
was vested in the executor; and no other person having a right to the possession, 
the property drew after it the possession in law. In Berry v. Heard (2) it was 
for a long time in great doubt [the case being long depending, as the judges differed 
in their opinions] whether the landlord had such a possession of timber cut down 
pending a lease on which he could maintain trover; but it was finally determined 
that he had, because the interest of the lessee in it remained no longer than while 
it was growing on the premises and determined instantly when it was cut down: 
[see per Ricwarpson, C.J., Cro. Car. at p. 243]. Here if the taking of the goods 
by the sheriff determined the interest of the tenant in them and re-vested it in the 
landlord, I admit that the latter might maintain trover for them upon the authority 
of the other case: but it is clearly otherwise; for here the tenant’s property and 
interest did not determine by the sheriff's trespass, and the tenant might maintain 
trespass against the wrongdoer, and recover damages. He is bound to restore the 
goods to the landlord at the end of his term, and could not justify his not doing 
so because a stranger had committed a trespass upon him in taking them away. 

Judgment for defendant. 





BY. 
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HOLMAN v. JOHNSON 


[Court or Kine’s Bencu (Lord Mansfield, C.J., Aston, Willes and Ashhurst, 
JJ.), July 5, 1775] 
[Reported 1 Cowp. 341; 98 E.R. 1120] 


Contract—Sale of goods—Illegality—Goods prohibited in England sold abroad— 
Delivery of goods complete abroad—Knowledge by vendors that goods to be 
smuggled into England—Right of action in England. 

An action for the price of goods sold lies in England for goods prohibited to 
be sold in England which are sold abroad if the delivery of the goods is com- 
plete abroad, even though the vendor knows that they are to be smuggled into 
England. 

Per Lorp MansrFieLp, C.J.: No court will lend its aid to a’°man who founds 
his cause of action on an immoral or an illegal act. If, from the plaintiff's own 
stating or otherwise, the cause of action appears to arise ex turpi causa, or 
the transgression of a positive law of this country, there the court says that 
he has. no right to be assisted. 


Notes. Considered: Waymell v. Reed (1794), 5 Term Rep. 599; Gedge v. Royal 
Exchange Assurance Corpn., [1900-3] All E.R.Rep. 179; Gordon v. Metropolitan 
Police Chief Comr., [1908-10] All E.R.Rep. 192; Kregor v. Hollins (1918), 109 
L.T. 225; North Western Salt Co. v. Electrolytic Alkak Co., [1913] 38 K.B. 422; 
Brightman v. Tate, [1919] 1 K.B. 463; Foster v. Driscoll, Lindsay v. Attfield, 
Lindsay v. Driscoll, [1928] All E.R.Rep. 130; Harry Parker, Ltd. v. Mason, [1940] 
4 All E.R. 199. Doubted: Regazzoni v. K. C. Sethia, Ltd., [1956] 2 All E.R. 487. 
Considered: Regazzoni v. K. C. Sethia (1944), Ltd., [1957] 3 All E.R. 286; Re 
Trepca Mines, Ltd., [1962] 3 All E.R. 351. Referred to: Clugas v. Penaluna 
(1791), 4 Term Rep. 466; Hodgson v. Temple (1813), 5 Taunt. 181; Pellecat v. 
Angell (1835), 4 L.J.Ex. 826; Bristow v. Sequeville (1850), 5 Exch. 275; 
Feret v. Hill (1854), 2 W.R. 498; Hobbs v. Henning (1864), 17 C.B.N.S. 
791; Taylor v. Chester, [1861-73] All E.R.Rep. 154; Seymour v. London and 
Provincial Marine Insurance Co. (1872), 41 L.J.C.P. 193; Barton v. Muir (1874), 
L.R. 6 P.C. 134; Scott v. Brown, Doering, McNab & Co., Slaughter and May 
v. Brown, Doering, McNab ¢& Co., [1891-4] All E.R.Rep. 654; Burrows v. 
Rhodes, [1895-9] All E.R.Rep. 117; Prevost v. Wood (1905), 21 T.L.R. 684; 
Montefiore v. Menday Motor Components Co., Ltd., [1918-19] All E.R.Rep. 1188; 
Weld-Blundell v. Stephens, [1919] 1 K.B. 520; Wild v. Simpson, [1918-19] 
All E.R.Rep. 682; Re National Benefit Assurance Co., [1931] 1 Ch. 46; Haseldine 
v. Hosken, [1933] 1 K.B. 822; Berg v. Sadler and Moore, [1937] 1 All E.R. 637; 
Bowmakers, Ltd. v. Barnet Instruments, Ltd., [1944] 2 All E.R. 579; Cakebread 
v. Hopping Bros. (Whetstone), Ltd., [1947] 1 All E.R. 389; Shaw v. Shaw, [1954] 
2 All E.R. 6388; Government of India v. Taylor, [1955] 1 All E.R. 292; Brown 
Jenkinson & Co. v. Percy Dalton (London), Ltd., [1957] 2 All E.R. 844; Ghattins 
v. Chettiar, [1962] 1 All E.R. 494; Rossano v. Manufacturers Life Assurance Co. 
Ltd., [1962] 2 All E.R. 214; Snell v. Unity Finance, Ltd., [1963] 3 All E.R 50: 
Shaw v. Shaw, [1965] 1 All E.R. 638. £u 

As to illegal contracts, see 8 Hatspury’s Laws (8rd Edn.) 147 et Seq.; and for 
cases see 12 Dicustr (Repl.) 310 et seq. 


Cases referred to in argument : 
Robinson v. Bland (1760), 2 Burr. 1077; 1 Wm. Bl 234, 256; Bull.N.P 
= ts Ss 4 ’ . . ’ ’ ANE. 275; 
97 E.R. 717; 25 Digest (Repl.) 444, 266. 
Faikney v. Reynous (1767), 4 Burr. 2069; 1 Wm. Bl. 633. 
Rule Nisi obtained by the defendant for a new trial in an i 
. t : 
for goods sold and delivered. ee 
The plaintiff who was resident at, and an inhabitant of, Dunkirk, France, to- 
gether with his partner, a native of that place, sold and delivered a quantity of 


A 
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tea for the price of which the action was brought, to the order of the defendant 
knowing it was intended to be smuggled by him into England. They had, however, 
no concern in the smuggling scheme itself, but merely sold this tea to him as 
they would have done to any other person in the common and ordinary course of 
their trade. 

The plaintiff having had a verdict, the defendant obtained a rule nisi to show 
cause why a new trial should not be granted. 


Mansfield for the defendant, in support of the rule. 
Dunning, Davenport and Buller for the plaintiff, showed cause against the rule. 


LORD MANSFIELD, C.J.—There can be no doubt, but that every action tried 
here must be tried by the law of England, but the law of England says that, in a 
variety of circumstances with regard to contracts“legally made abroad, the laws 
of the country where the cause of action arose shall govern. There are a great 
many cases which every country says shall be determined by the laws of foreign 
countries where they arise. But I do not see how the principles on which that 
doctrine obtains are applicable to the present case, for no country ever takes 
notice of the revenue laws of another. 

The objection that a contract is immoral or illegal as between plaintiff and 
defendant sounds at all times very ill in the mouth of the defendant. It is not for 
his sake, however, that the objection is ever allowed; but it is founded in general. 
principles of policy which the defendant has the advantage of, contrary to the 
real justice, as between him and the plaintiff, by accident, if I may so say. The 
principle of public policy is this: Ex dolo malo non oritur actio. No court will 
lend its aid to a man who founds his cause of action on an immoral or an illegal 
act. If, from the plaintiff's own stating or otherwise, the cause of action appears 
to arise ex turpi causa, or the transgression of a positive law of this country, there 
the court says that he has no right to be assisted. It is on that ground the court 
goes; not for the sake of the defendant, but because they will not lend their aid 
to such a plaintiff. So, if the plaintiff and defendant were to change sides and 
the defendant was to bring his action against the plaintiff, the latter would then 
have the advantage of it; for where both are equally in fault, potior est conditio 
defendentis. 

The question, therefore, is whether, in this case, the plaintiff's demand is 
founded on the ground of any immoral act or contract, or on the ground of his 
being guilty of anything which is prohibited by a positive law of this country. An 
immoral contract it certainly is not; for the revenue laws themselves, as well as 
the offences against them, are all positivi juris. What, then, is the contract of 
the plaintiff? It is this. Being a resident and inhabitant of Dunkirk, together 
with his partner who was born there, he sells a quantity of tea to the defendant 
and delivers it at Dunkirk to the defendant's order, to be paid for in ready money 
there or by bills drawn personally on him in England. This is an action brought 
merely for goods sold and delivered at Dunkirk. Where then, or in what respect, 
is the plaintiff guilty of any crime? Is there any law of England transgressed by 
a person making a complete sale of a parcel of goods at Dunkirk and giving credit 
for them? ‘The contract is complete, and “nothing is left to be done. ‘The seller, 
indeed, knows what the buyer is going to do with the goods, but has no concern 
in the transaction itself. It is not a bargain to be paid in case the vendee should 
succeed in landing the goods; but the interest of the vendor is totally at an end 
and his contract complete by the delivery of the goods at Dunkirk. To what a 
dangerous extent would this go if it were to be held acrime. If contraband clothes 
are bought in France and brought home hither or if glass bought abroad which 
ought to pay a great duty is run into England, shall the French tailor or the Ee 
manufacturer stand to the risk or loss attending their being run into England? 
Clearly not. Debt follows the person and may be recovered in England, let the 
contract of debt be made where it will, and the law allows a fiction for the sake 
of expediting the remedy. Therefore, I am clearly of opinion that the vendors of 
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these goods are not guilty of any offence, nor have they transgressed against the 
provisions of any Act of Parliament. 

I am very glad the old books have been looked into. The doctrine Huseras lays 
down is founded in good sense and on general principles of justice. I entirely 
agree with him. He puts the general case in question thus (tit. De Conflictu 
Legum, vol. 2, p. 539): 

“In certo loco merces queedam prohibite sunt. Si vendantur ibi, contractus 

est nullus. Verum, si merx eadem alibi sit vendita, ubi non erat interdicta, 

emptor condemnabitur, quia, contractus inde ab initio validus fuit.”’ 


Translated, it might be rendered thus: In England, tea, which has not paid duty, 
is prohibited, and if sold there the contract is null and void. But if sold and de- 
livered at a place where it is not prohibited, as at Dunkirk, and an action is brought 
for the price of it in England, the buyer shall be condemned to pay the price; be- 
cause the original contract was good and valid. He goes on thus: 


‘‘Verum si merces vendite in altero loco, ubi prohibite sunt essent tradende, 
jam non fieret condemnatio, quia repugnaret hoc juri et commodo reipublice 
que merces prohibuit.”’ 


Apply this in the same manner: But if the goods sold were to be delivered in 
Iingland where they are prohibited the contract is void, and the buyer shall not be 
liable in an action for the price, because it would be an inconvenience and preju- 
dice to the state if such an action could be maintained. 

The gift of the whole turns on this; that the conclusive delivery was at Dun- 
kirk. If the defendant had ordered the tea at Dunkirk to be sent to England at 
a certain price, and the plaintiff had undertaken to send it into England or had 
had any concern in the running it into England, he would have been an offender 
against the laws of this country. But on the facts of the case, from the first to 
the last, he clearly has offended against no law of England. Therefore, let the rule 
for a new trial be discharged. 


ASTON, WILLES and ASHHURST, JJ., concurred. 
Rule discharged. 


0 
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HARDY v. MARTIN 


sage ea a. (Lord Loughborough, Ashhurst and Hotham, JJ.), May 7 
78: - ne 


[Reported 1 Cox, Eq. Cas. 26; 1 Bro.C.C. 419, n.; 29 E.R. 1046] 


Contract—Penalty—Covenant prohibiting act—Bond with penalty to be forfeited 
on act being done—Penalty not price of doing act—Remedy by injunction. 
Where a person agrees not to do an act (as, e.g., to transact certain business) 

and enters into a bond with a penalty to be forfeited on his doing it, the 
penalty is never to be considered as the price for doing the act. If he does 
the act, the court will restrain him from continuing to do it although he has 
paid the penalty. Damages will be moderated to the real injury suffered. 


Notes. Considered: Astley v. Weldon (1801), 2 Bos. & P. 346. Referred to: 
Wallis v. Smith (1882), 21 Ch.D. 248. 

As to equitable relief against penalties, see 14 Hauspury’s Laws (8rd Edn.) 620; 
and for cases see 20 Digest (Repl.) 547. 


Cases referred to: 

(1) Broad v. Jollyfe (1620), Cro. Jac. 596; 79 E.R. 509; sub nom. Jollie v. 
Broads, 2 Roll. Rep. 201; sub nom. Joliffe v. Brode, W.Jo. 18; sub nom. : 
Jelliet v. Broad, Noy, 98; 45 Digest (Repl.) 465, 511. 

(2) King v. Atkins (1670), 1 Vent. 85, 78; 2 Keb. 596; 1 Sid. 442; 86 E.R. 25, 54; 
7 Digest (Repl.) 204, 390. 

(3) Mitchel v. Reynolds (1711), 1 P.Wms. 181; Fortes. Rep. 296; 10 Mod. Rep. 
130; 24 E.R. 347; 45 Digest (Repl.) 395, 110. 

(4) Tall v. Ryland (1670), 1 Cas. in Ch. 183; 22 E.R. 753; 20 Digest (Repl.) 547, 


2550. 
(5) Roy v. Duke of Beaufort (1741), 2 Atk. 190; 26 E.R. 519; 17 Digest (Repl.) 
160, 574. 


(6) Rolfe v. Peterson (1772), 2 Bro. Parl. Cas. 486; 1 E.R. 1048; 2 Digest 
(Repl.) 59, 331. 


Motion to dissolve an injunction in an action on a bond. 

The plaintiff and the defendant had been co-partners in the business of brandy 
merchants. On the plaintiff’s quitting the business, he sold the lease and the 
goodwill of the shop to the defendant for £300 and entered into a bond to the 
defendant in the penalty of £600, the condition of which was that, if the plaintiff 
should not during the term of nineteen years sell any quantity of brandy less than 
six gallons within the cities of London or Westminster, or within: five miles 
thereof, or permit any person or persons so to do in his name, or let any house 
which he might thereafter have within those limits to any other person carrying 
on such trade, etc., then the bond to be void. The plaintiff’s nephew afterwards 
carried on that trade within the limits aforesaid, and the plaintiff himself had 
served a customer with some small quantity of brandy. The defendant brought 
an action on the bond [which was tried before Lorp Mansrietp], and had a verdict 
for the penalty. The present bill prayed that an account might be taken of the 
damage actually sustained by the defendant, and that an issue at law might be 
directed for that purpose, and that on payment of such damage, the defendant 
might be restrained by injunction from taking out execution for the penalty of 
the bond. The question was whether, in these circumstances, the court would 
relieve against the penalty. The following cases were mentioned: Broad v. 
Jollyfe (1); King v. Atkins (2) (1 Sid. 442); Mitchel v. Reynolds (3); Tall v. 
Ryland (4); Roy v. Duke of Beaufort (5); Rolfe v. Peterson (6). 


LORD LOUGHBOROUGH.—The penalty is never considered in this court as 
the price for doing what a man has expressly agreed not to do. The court will 
restrain him from setting up a trade in opposition to his own agreement, although 


ad 
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he has paid the penalty. Tall vy. Ryland (4) is expressly in point, that ae sta 
will moderate the damages to the real injury. As to Rolfe v. Peterson (6), 7 
was a case of a demise of land to a lessee to do with the land as he —— 
proper, but if he used it one way, he was to pay one rent, and if another way; na 
other rent. That is a different case from an agreement not to do a thing, wit : 
penalty for doing it. The former is a case in which this court will not interfere, re 
this is the case of an agreement not to sell brandy, with a penalty for selling it. 

do not say that in all the circumstances these are excessive damages, but the court 
will not on motion reject an application for an injunction while there is a jurisdic- 
tion in a court of equity to direct an issue to try quantum damnificatus. 


ASHHURST and HOTHAM, JJ., agreed. 
Injunction continued ; issue directed. 


? 


MOSS v. GALLIMORE AND ANOTHER 


[Court or Kiya’s Bencn (Lord Mansfield, C.J., Ashhurst and Buller, JJ.), 
November 19, 1779] 


[Reported 1 Doug.K.B. 279; 99 E.R. 182] 


Mortgage—Mortgagee—Powers—Right to distrain for rent—[Lease prior to mort- 
gage—Notice of mortgage given to tenant in possession. 

A mortgagee, after giving notice of the mortgage to a tenant in possession 
of the mortgaged property under a lease prior to the mortgage, is entitled to 
the rent in arrear at the time of the notice as well as to what accrues after- 
wards, and may distrain for it after such notice. 


Notes. Applied: Birch v. Wright (1756), ante, p. 41. Distinguished: Pope v. 
Biggs (1829), 9 B. & C. 245; Partington v. Woodcock (1835), 5 Nev. & M.K.B. 
672. Followed: Burrowes v. Gradin (1843), 1 Dow & L. 213. Applied: Re Ind, 
Coope & Co., Fisher v. The Co., Knox v. The Co., Arnold v. The Co., [1911] 2 Ch. 
223. Referred to: Ex parte Wilson (1813), 2 Ves. & B. 252; Christophers v. 
Sparke (1820), 2 Jac. & W. 223; Alchorne v. Gomme (1824), 2 Bing. 54; Johnson 
v. Howson (1828), 6 L.J.0.S.K.B. 236; Doe d. Fisher v. Giles (1829), 5 Bing. 421; 
Galliers v. Moss (1829), 4 Man. & Ry. 268; Salmon v. Dean (1851), 15 Jur. 641; 
Trent v. Hunt (1853), 9 Exch. 14; Hickman v. Machin (1859), 4 H. & N. 716; 
Underhay v. Read (1887), 58 L.T. 457; Kitchen’s Trustee v. Madders, [1949] 2 
All E.R. 54; Stroud Building Society v. Delamont, [1960] 1 All E.R. 749. 

As to who may distrain for rent, see 12 Hanssury’s Laws (8rd Edn.) 94 et seq.; 
and for cases see 18 Dicust (Repl.) 263 et seq. As to rights of mortgagee in posses- 
sion, see 27 Hauspury’s Laws (3rd Edn.) 282 et seq.; and for cases see 35 DicEst 
(Repl.) 462 et seq. 

Case referred to: 


(1) Keech v. Hall (1778), 1 Doug.K.B. 21; 99 E.R. 17; 35 Digest (Repl.) 468, 
1563. 

Case Stated in an action of trespass. 

One Harrison, being seised in fee, on Jan. 1, 1772, demised certain premises to 
the plaintiff for twenty years at the rent of £40, payable yearly on May 12; and 
in May, 1772, he mortgaged the same premises in fee to the first defendant. The 
plaintiff continued in possession from the date of the lease and paid his rent regu- 
larly to the mortgagor, all but £28 which was due on and before November, 1778, 


F 
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when the mortgagor became a bankrupt, being at the time indebted to the mort- 
gagee in more than that sum for interest on the mortgage. On Jan. 8, 1779, one 
Harwar went to the plaintiff on behalf of the first defendant, shined hint the 
mortgage deed and demanded from him the rent then remaining unpaid. That 
was the first demand that the first defendant made of the rent. The plaintiff told 
Harwar that the assignees of Harrison had demanded it before, viz., on Dec. 31: 
but when Harwar said that the first defendant would distrain for it if it was St 
paid, he said that he had some cattle to sell and hoped that she would not distrain 
till they were sold, when he would pay it. The plaintiff not having paid according 
to this undertaking, the second defendant, by order of the first defendant, entered 
and distrained for the rent, and thereupon gave a written notice of such distress 
to the plaintiff in the following words: 


“Take notice, that I have this day seized and distrained, etc., by virtue of an 
authority, ete., for the sum of £28, being rent, and arrears of rent, due to the 
said Ester Gallimore, at Michaelmas last past, for, ete., and unless you pay 
the said rent, etc.’’ ; 


He accordingly sold cattle and goods to the amount of £22 2s. 

At the trial before Nargs, J., a verdict was found for the plaintiff, subject to the 
opinion of the court on a case reserved. The question for the opinion of the court 
was whether the distress could be justified. 


Wood for the plaintiff. 
Bower for the defendants. 





LORD MANSFIELD, C.J.—I think this case, in its consequences, very material. 
It is the case of lands let for years and afterwards mortgaged, and considerable 
doubts in such cases have arisen in respect to the mortgagee when the tenant 
colludes with the mortgagor; for, the lease protecting the possession of such a 
tenant, he cannot be turned out by the mortgagee. Of late years the courts have 
gone so far as to permit the mortgagee to proceed by ejectment if he has given 
notice to the tenant that he does not intend to disturb his possession, but only 
requires the rent to be paid to him, and not to the mortgagor. This, however, is 
entangled with difficulties. The question here is whether the mortgagee was or 
was not entitled to the rent in arrear. Before the statute of Queen Anne [4 Anne, 
ce. 16, s. 9: repealed], attornment was necessary on the principle of notice to the 
tenant; but, when it took place, it certainly had relation back to the grant and, 
like other relative acts, they were to be taken together. Thus, livery of seisin, 
though made afterwards, relates to the time of the feoffment. Since the statute, the 
conveyance is complete without attornment, but there is a provision that the 
tenant shall not be prejudiced for any act done by him as holding under the 
grantor till he has had notice of the deed. Therefore, the payment of rent before 
such notice is good. With this protection he is to be considered by force of the 
statute as having attorned at the time of the execution of the grant; and, here, 
the tenant has suffered no injury. No rent has been demanded which was paid 
before he knew of the mortgage. He had the rent in question still in his hands, 
and was bound to pay it according to the legal title. But having notice from the 
assignees and also from the mortgagee, he dares to prefer the former, or keeps 
both parties at arm’s length. In the case of execution it is uniformly held that, 
if you act after notice, you do it at your peril. He did not offer to pay one of the 
parties on receiving an indemnity. 

As between the assignees and the mortgagee, let us see who is entitled to the 
rent. The assignees stand exactly in the place of the bankrupt. A mortgagor is 
not properly tenant at will to the mortgagee, for he is not to pay him rent. He is 
so only quodam modo. Nothing is more apt to confound than a simile. When 
the court, or counsel, call a mortgagor a tenant at will, it is barely a comparison. 
He is like a tenant at will. The mortgagor receives the rent by a tacit agreement 
with the mortgagee, but the mortgagee may put an end to this agreement when 
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he pleases. He has the legal title to the rent, and the tenant, in the present case, 
cannot be damnified, for the mortgagor can never oblige him to pay over again 
the rent which has been levied by this distress. I, therefore, think the distress 
well justified; and I consider this remedy as a very proper additional advantage 
to mortgagees to prevent collusion between the tenant and the mortgagor. 


ASHHURST, J.—The statute of Queen Anne has rendered attornment unneces- 
sary in all cases, and the only question here arises on the circumstance of the 
notice of the mortgage not having been given till after the rent distrained for 
became due. Where the mortgagor is himself the occupier of the estate, he may 
be considered as tenant at will; but he cannot be so considered if there is an under- 
tenant, for there can be no such thing as an under-tenant to a tenant at will. 
The demise itself would amount to a determination of the will. There being in 
this case a tenant in possession, the mortgagor is, therefore, only a receiver of the 
rent for the mortgagee who may, at any time, countermand the implied authority 
by giving notice not to pay the rent to him any longer. 


BULLER, J.—There is in this case a plea of the general issue, which is given 
by the Distress for Rent Act, 1737, s. 21 (repealed), but, if the justification 
appeared on the record in a special plea, the distress must be held to be legal. 
Before the Act of Queen Anne, in a special justification, attornment must have 
been pleaded. But since that statute, it is never averred in a declaration in 
covenant, nor pleaded in an avowry. In Keech v. Hall (1), referred to by counsel 
for the plaintiff, the court did not consider the mortgagee as tenant at will to 
all purposes. If my memory do not fail me, Lorp MansFieLp distinguished mort- 
gagors from tenants at will in a very material circumstance, namely, that a mort- 
gagor would not be entitled to emblements. Expressions used in particular cases 
are to be understood with relation to the subject-matter then before the court. 





Judgment for defendants. 
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HOTHAM AND ANOTHER v. EAST INDIA CO. 


[Court or Kiye’s Bencu (Ashhurst, J., and other judges), February 14, 1787] 
4 [Reported 1 Term Rep. 638; 99 E.R. 1295] 
B Contract—Condition—Performance prevented by party to contract—Right of 
other party to treat condition as fulfilled. 

Contract—Condition—Condition precedent or subsequent—Clause in charterparty 
that no action be brought for short tonnage unless on arrival of ship de- 
ficiency found on survey. 

The plaintiffs let their ship to the defendants for a voyage, and the defen- 

C dants agreed to load as many goods as the ship could safely carry and to pay 
according to the tonnage carried. It was agreed that no claim should be made 
by the plaintiffs for deficiency in loading the Ship unless the same should 
be certified by the defendants or their agents at the place of dispatch, such 
certificate to be given if reasonably demanded, and also unless such short 
tonnage should be found on a survey to be taken on arrival by four shipwrights 
to be chosen by the parties. The defendants loaded less goods than the ship 

D © could safely carry and refused to certify the deficiency. 

Held: (i) even if the requirement of obtaining the certificate was a con- 
dition precedent to the plaintiffs’ right of action, the plaintiffs had taken 
all proper steps to obtain the certificate, but this was rendered impossible by 
the neglect and default of the defendants, and was equal to performance; and 

| (ii) it was not a condition precedent to the plaintiffs’ claim that the short 

E tonnage had been found on a survey taken on arrival and it was not necessary 
for the plaintiffs to aver that such a survey had been taken, but it was open 
to the defendants to raise the absence of a survey by way of defence. 


Notes. As to pleading performance of a condition precedent, see now R.S.C. 
(1965) Ord. 18, r. 7 (4). 
yr -Considered : Smith v. Wilson (1807), 8 East, 437; Braunstein v. Accidental Death 
Insurance Co. (1861), 1 B. & S. 782; Metalimex Foreign Trade Corpn. v. Eugenie 
Maritime Co., Ltd., [1962] 1 Lloyd’s Rep. 878. Referred to: Worsley v. Wood 
(1796), 6 Term Rep. 710; Richards v. Bluck (1848), 6 C.B. 487; M‘Intosh v. Great 
Western Rail. Co. (1850), 2 H. & Tw. 250; Weedon v. Woodbridge (1850), 13 Q.B. 
470; Edwards v. Aberayron Mutual Ship Insurance Society (1876), 1 Q.B.D. 563; 
G The Europa, [1904-7] All E.R.Rep. 394; Colley v. Overseas Exporters (1919), Ltd., 
[1921] All E.R.Rep. 596; British and Beningtons, Ltd. v. North Western Cachar 
Tea Co., Ltd., [1922] All E.R.Rep. 224; Compania Panamena Europea Nava- 
gacion, Limitada v. Frederick Leyland & Co., [1947] A.C. 428. 
As to conditions and conditional promises, see 8 Hauspury’s Laws (3rd Edn.) 
194-200; as to dependent and independent covenants, see 11 Hatspury’s Laws 
(8rd Edn.) 453-458; and for cases see 12 Dicesr (Repl.) 489-491. 





Cases referred to in argument : 
Jones v. Barkley (1781), 2 Doug.K.B. 684; 99 E.R. 484; 12 Digest (Repl.) 489, 


3669. 
White v. Middleton (1784), cited in 1 Term Rep. at p. 642. | 
Davis (otherwise Davidson) v. Mure (1781), cited in 1 Term Rep. at pp. 642, 643. 
1 Pole v. Harrobin (1782), 9 East, 416, n.; 103 E.R. 632; 12 Digest (Repl.) 266, 
2051. 
Motion by the defendants in arrest of judgment in an action brought for breach 
of covenant on a charterparty of affreightment. | 
The declaration, after stating several parts of the charterparty, by which it 
appeared that the plaintiffs had let their ship, The Royal Admiral, to the defendants 
for a voyage to the East Indies and back again, stated the following covenant on 


which the breach was assigned : 
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‘That, notwithstanding the ship was let to freight but for 903 tons, yet the 
company should have loaded on board as many goods as the ship could 
bring, or was capable of taking in with safety, paying to the said owners 
freight for the same, according to the tonnage aforesaid.’’ 

In a former part of the charterparty, stated in the declaration, was the following 


covenant : 

‘And to the end the tonnage of the said ship, and the freight thereby 
payable, might be the better ascertained, it was thereby covenanted that no 
claim should be admitted, or allowance made by the defendants, for short 
tonnage or deficiency in loading the said ship in or for her homeward bound 
voyage, unless the same should be certified by the defendants’ president, 
agents, or chiefs and couneils, or supercargoes, from whence she should receive 
her last dispatch, which said certificate the said presidents, agents, or chiefs 
and councils, or supereargoes respectively, should give to the master for the 
time being, if reasonably demanded; and also unless such short tonnage be 
found and made to appear on her arrival in the river Thames upon a survey 
to be taken by four shipwrights, or others to be indifferently named and chosen 
by the defendants and the plaintiffs; but no such survey would be taken or 
allowance made, in case bulk should be found to have been broken before 
demand for such short tonnage was made.”’ 


The declaration then stated that, although the defendants loaded and put on board 
the ship goods to the amount of 903 tons, and although the ship could have brought, 
and was capable of taking in, with safety, goods to the amount of 100 tons more 
than the 903 tons, and more than were loaded and put on board the said ship by 
the defendants, their factors or assigns, from Bombay to London; and although 
the defendants, their factors and assigns, had notice of the facts last aforesaid 
before the ship sailed and departed from the East Indies on her voyage to England, 
and were then and there required to load the said ship with the residue of the 
said goods, etc., so as to complete her loading, and put on board her for the said 
voyage what she could reasonably and safely have carried; dnd although the 
plaintiffs offered to take in such loading, yet the defendants, their factors and 
assigns, absolutely refused fully to load the said ship, or to put any more goods on 
board her; and the ship, by means whereof, was obliged to sail from Bombay to 
London deficient in her loading to the amount of 100 tons; neither had the defen- 
dants yet paid to the plaintiffs any freight or any sum of money for the said 
deficiency, but had refused, etc. 

The defendants pleaded (i) that the ship was not capable of taking in more than 
903 tons, on which issue was taken; (ii) that the allowance claimed for short 
tonnage and deficiency in loading the ship was not certified by the company’s 
president, agents, ete. To which the plaintiffs replied that they had requested 
the company’s president, agents, etc., to certify the deficiency, and that they 
wholly refused. Rejoinder, taking issue on that fact. - 

The action was tried at the sittings at Guildhall after Michaelmas Term last 
when the jury found a verdict for the plaintiffs on both the issues. The Hatere 
dants moved in arrest of judgment on the grounds that the plaintiffs had not 
averred in their declaration that a certificate of short tonnage was obtained from 
the defendants’ servants before the ship sailed from India; and that it was not 
averred that upon her arrival in the river Thames, and before bulk was broken 
@ survey was had, and that such short tonnage was found and made to appear. 
eae Mingay, Baldwin and Watson for the plaintiffs, showed cause against 

Bearcroft, Rous and Daw for the defendants, supported the rule. 


Cur. adv. vult. 
ABRHURS TS J., after stating the pleadings, delivered the followine opinion of 
the court: The objections that have been made are that the certificate previous 


A 
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A to the ship's sailing from the East Indies, and the survey after her arrival in the 
Thames are conditions precedent to the plaintiffs’ right to recover for short tonnage; 
and being such, and performance not being averred, it is a radical defect in the 
plaintiffs’ title, and is not cured by a verdict, but is objectionable in arrest of 

* judgment. If they were right in their contentions, namely, that these are con- 
ditions precedent, the conclusions which they draw from it would be right. 

B_ It becomes necessary then to be considered whether these are conditions pre- 
cedent or not. In order to clear this point, I would first premise that there are 
no precise technical words required in a deed to make a stipulation a condition 
precedent, or subsequent; neither does it depend on the circumstance whether the 
clause is placed prior or posterior in the deed, so that it operates as a proviso 
or covenant. For the same words have been construed to operate as either the 

C one or the other, according to the nature of the transaction. The merits, there- 
fore, of the question must depend on the nature of the contract, and the acts to 
be performed by the contracting parties, and the subsequent facts disclosed on the 
record, which have happened in consequence of this contract. It is unnecessary 
to say whether the clause relative to the certificate be a condition precedent or not; 
for granting it to be a condition precedent, yet the plaintiffs having taken all 

D proper steps to obtain the certificate, and it being rendered impossible to be 
performed by the neglect and default of the company’s agents, which the jury 
have found to be the case, it is equal to performance. If it were necessary to cite 
any case for this, which is evident from common sense, it was so held in Rotir’s 
ABRIDGEMENT, 445, and many other books. If so, there was a right of action 
once fairly vested in the plaintiffs, from the defendants not having fully laden 

E the ship before she left India, which they were by their covenant bound to do. 
For all that is necessary prima facie to found an action of covenant upon is that 
the covenant should be broken. This right of action, once vested, was only capable 
of being divested by a subsequent non-feasance, namely, by not taking the proper 
steps to procure a survey after the arrival of the ship in the river Thames. This, 
therefore, being a circumstance, the omission of which was to defeat the plaintiff's 

F right of action, once vested, whether called by the name of a proviso by way of 
defeasance, or a condition subsequent, it must in its nature be a matter of 
defence, and ought to be shown by the defendants; and as they have not insisted 
on it, though they have insisted on the want of a certificate, we must, after 
verdict, take it that the fact did not exist; and it will follow as a consequence 
that there is no ground for arresting the judgment, and that the rule must be 

G discharged. 

Rule discharged. 
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MORLEY v. BIRD 


[Rotts Court (Sir Richard Pepper Arden, M.R.), March 1, 5, 1798] 
[| Reported 3 Ves. 629; 30 E.R. 1192] 
Will—Joint tenancy or tenancy in common—Gift to four daughters of £400— . B 
No words of severance. ; 
A gift to two or more persons without words of severance 1s prima facie 
a gift to them as joint tenants. Where, therefore, a testator directed his 
residuary legatee ‘‘to pay to the four daughters of J.C. £400’’, it was held that 
this was a joint tenancy and the survivor of them took the whole interest. 


Notes. Referred to: Matson v. Dennis (1864), 4 De G.I, & Sm. 345; Steeds v. CG 
Steeds, [1886-90] All E.R.Rep. 1021; Re Pratt, Pratt v. Pratt, [1894] 1 Ch. 491. 

As to joint tenancy and tenancy in common in concurrent gifts, see 39 HatLs- 
nury’s Laws (3rd Edn.) 1102 et seq.; and for cases see 49 Dicest (Repl.) 897 
et seq. 


Cases referred to: 

(1) Campbell v. Campbell (1792), 4 Bro.C.C. 15; 29 E.R. 755; 49 Digest (Repl.) D 
915, 8606. 

(2) Perkins v. Baynton (1781), 1 Bro.C.C. 118; 28 E.R. 1023, L.C.; 49 Digest 
(Repl.) 906, 8504. 

(3) Cray v. Willis (1729), 2 P.Wms. 529; Mos. 184; 24 E.R. 847; 49 Digest 
(Repl.) 1127, 10,456. 

(4) Jolliffe v. East (1789), 3 Bro.C.C. 25; 29 E.R. 387, L.C.; 49 Digest (Repl.) E 
911, 8563. 

(5) Rigden v. Vallier (1751), 3 Atk. 731; 2 Ves. Sen. 252; 26 E.R. 1219, L.C.; 
49 Digest (Repl.) 911, 8562. 


Bill claiming a legacy. 

William Collins by his will gave to his daughter Elizabeth all his freehold houses 
and land at Newbury, Bath and Weston, with all his money in the stocks, mort- BR 
gages, debts, etc., goods, chattels, 


‘‘and everything I die possessed of, I give this all to her only use and pleasure 
for ever, on condition that she do pay to the four daughters of my brother John 
Collins £400 out of £700 now lying in the 3 per cent. consolidated.”’ 


Three of the four daughters of John Collins died in the lifetime of the testator. The G@ 
surviving daughter, Martha, in 1790 married Thomas Morley. The testator died 
on June 1, 1793. The bill was filed in June, 1797, by Morley and his wife against 
William Bird and Elizabeth his wife, the testator’s daughter, claiming the whole 
legacy given to the four daughters of John Collins. 

The defendants, by their answer, stated that Elizabeth having been advised that 
Martha was only entitled to £100 of the said £700 3 per cent. annuities, she, [] 
Elizabeth, from time to time caused to be transferred £600 of such annuities, 
leaving £100 to answer Martha’s legacy, and which Elizabeth offered to transfer 


and to permit Martha to receive the dividends accrued subsequent to the testator’s 
death. 





SIR RICHARD PEPPER ARDEN, M.R.—The only point is whether this legacy IT 
is to be considered as a joint legacy, given to the four daughters of Collins as joint 
tenants, or whether they were to take £100 each as tenants in common. The first 
question is whether the form in which this legacy is given makes any difference 
from what would be the case if it were a direct legacy to be paid by the executor. 

It was contended that supposing a joint legacy can take place, not being a legacy 
to be paid by the executor but payable on a condition, if it is not to be done accord- 
ing to the terms it is void; and if so, three being dead and the condition having 
become impossible, it proves totally void. That would absolve the devisee from 
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on apa of any sum. Pa is impossible to make the least distinction between a 
egacy to one person on condition y 
be paid to Al by the executor. Rees ay Seeey ct ea te 

The next question is whether, according to the rules of this court, a legacy of 
a@ gross sum given to two or more without any words of severance or distribution, 
isa gift in joint tenancy to the persons intended to be benefited. That came before 
me in Campbell v. Campbell (1), where the first question was whether there were 
sufficient words of Severance to make a legacy a tenancy in common, supposing 
there could in point of construction be any such thing as a joint legacy. I was 
pressed with Perkins v. Baynton (2), in which it was said that Lorp Tuurtow had 
expressed a doubt whether a legacy is a subject on which a joint tenancy can 
attach. I remember fully inquiring whether there was any foundation for that 
doubt, and the result of that inquiry led me to-think the report of Perkins v. 
Baynton (2) must have been mistaken. I took notice that it was not the point 
before Lorp Tuurtow, for the question there was merely whether there was a 
severance or not. As the opinions of great judges, given on points not before them, 
have certainly not so much weight as when the points are before them, I should 
on that account have paid the less regard to it; but if I were satisfied that Lorp 
THURLOW really doubted the point, even though it was not before him, I should 
have much questioned my own opinion. 

I rested my opinion, however, in Campbell v. Campbell (1), on Cray v. Willis. 
(3), which I still conceive a direct authority by a very great judge, Sir Josepy 
JEKYLL, on all questions of this nature. He seems to consider that both residuary 
and pecuniary legatees must, be taken to be joint tenants, unless there are words 
of severance showing an intention to make a tenancy in common. I cannot suppose 
Lorp Tuurtow threw out that doubt, but I am relieved from difficulty by subse- 
quent cases before Lorp THurLow in which he makes no such doubt. In Jolliffe v. 
East (4), he throws out no such doubt. On the contrary, he expressly gives his 
opinion there that it is a joint tenancy or a tenancy in common, according as there 
are words of severance or not. The pains he there takes would have been thrown 
away if he had any such doubt. He had the question before him whether the 
legacy of £10,000 was a joint tenancy or a tenancy in common; and there is not 
the least hint of his having doubted whether the subject was capable of a joint 
tenancy and, therefore, I believe he never entertained such a doubt. 

Then the question is whether, if the manner in which this legacy is given makes 
no difference (which it is impossible to suppose), this legacy, without any words 
which can be construed a severance, is not a joint interest; and the consequence 
is that it is a gift to all or to the survivor, as at law, and the deaths of the three 
will not vitiate the gift. I wish to give my opinion very explicitly. Great doubts 
have been entertained by judges both at law and in equity as to words creating a 
joint tenancy or a tenancy in common and it is clear that the ancient law was in 
favour of a joint tenancy; and that law still prevails unless there are some words 
to sever the interest taken, it is at this moment a joint tenancy, notwithstanding 
the leaning of the courts lately in favour of a tenancy in common. A legacy of a 
specific chattel, a grant of an estate, is a joint tenancy. It is true that the courts 
seeing the inconvenience of that, have been desirous wherever they could find any 
intention of severance, to avail themselves of it, and their successive determina- 
tions have laid hold of any words for that purpose. ‘Equally to be divided [see 
Rigden v. Vallier (5)}, equally, among, between,’’ even in law I believe, certainly 
in equity, create a tenancy in common; but without those words it is a joint 


tenancy. 
However, many 
in trade and have joint debts due to them; the courts s 
intended to the prejudice of the family of the deceased partner ; 
doubting that it would be a joint tenancy at law, in equity they say 
be the agreement. So if two people join in lending money on a mort é 
says it could not be the intention that the interest in that should survive. Though 


distinctions have been’ raised in equity, as where persons are 
ay that it could not be 


therefore, not 
it could not 
tgage, equity 
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they take a joint security, each means to lend his own and take back his own. A 


But that was never extended to grants. A voluntary bond would survive, if no 
intention of the party to make a severance appears. Therefore, legacies, gifts, 
grants, etc., are both at law and in equity joint, except from the nature of the 
contract or from the words some intention of severance appears. 

This is a legacy to four persons and there are no words of severance. Therefore ,. 
it is a joint legacy and the whole interest survives to the survivor, three being 
dead. Though I agree with those who think it the least evil that it should be a 
tenancy in common, this is one of those cases in which it is more convenient that 
it should remain joint. Sm JosepH Jexyiy in Cray v. Willis (3), observes the con- 
venience that a joint tenancy sometimes has, that the legacy is not lost.- This 
legacy, therefore, belongs to the plaintiffs. 


It was then contended that this was a specific legacy; and the plaintiffs were 
entitled to the value of the £300 stock at the end of a year from the testator’s 
death. 


SIR RICHARD PEPPER ARDEN, M.R., was of opinion, on reading the will, 
that it was specific. He observed that on that account it was more clearly a 
joint tenancy. On Mar. 8 he declared as to the £300 that the plaintiffs were en- 
titled according to the value of the stock at the end of a year from the death of 
the testator, when it ought to have been transferred, and directed an inquiry to 
ascertain the value at that time, and that the remaining £100 should be trans- 
ferred with the dividends accrued. 

Declarations accordingly. 


KEECH v. HALL AND ANOTHER 


[Court or Kina’s Bencu (Lord Mansfield, C.J., Willes, Ashhurst and Buller, 
JJ.), November 16, 1778] 


[Reported 1 Doug.K.B. 21; 99 E.R. 17] 


Mortgage—Morlgagee-—Possession of mortgaged property—Action by mortgagee 
—Tenant under lease from mortgagor granted after mortgage without privity 
of mortgagee. 

A mortgagee may, without giving notice to quit, recover in ejectment against 
a tenant who claims under a lease from the mortgagor granted after the mort- 
gage without the privity of the mortgagee. 


Notes. Followed: Thunder vy. Belcher (1803), 3 East, 449. Explained: Tarn 
v. Turner (1888), 89 Ch.D. 456. Referred to: Moss v. Gallimore (1779), 1 
Doug.K.B. 279; Alchorne v. Gomme, Doe d. Fisher v. Giles (1829), 5 Bing. 421; 
Pope v. Biggs (1829), 9 B. & C. 245; Evans v. Elliot (1838), 9 Ad. & EL. 342; 
Brown v. Story (1840), 1 Man. & G. 117; Stranks v. St. John (1867), L.R. 2 © P. 
376; Gibbs v. Cruikshank (1873), L.R. 8 G.P. 454; Lows v. Telford [1874-80] 
All E.R.Rep. 1802; Heath v. Pugh (1881), 6 Q.B.D. 345; Corbett = Plowden 
(1884), 25 Ch.D. 678; Underhay v. Read (1887), 20 Q.B.D. 209. . 

As to action for possession by mortgagee, see 27 Hatsspury’s Laws (8rd Edn.) 
279 et seq.; and for cases see 35 Digest (Repl.) 465 et seq. 


Case referred to: 
(1) Belchier v. Collins (prior to 1778), unreported. 
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Motion by the defendant for a new trial or leave to enter up judgment of non- 
suit in an action for ejectment, tried before Butter, J. 
The facts are set out in the judgment of the court. 


Cur. adv. vult. 
Wallace for the defendant. gi he 


Dunning and Cowper for the plaintiff. 
LORD MANSFIELD, 6.J., delivered the following judgment of the court: This 


is an ejectment brought for a warehouse in the city by a mortgagee against a lessee 
under a lease in writing for seven years, made after the date of the mortgage by 
the mortgagor, who had continued in possession. The lease was at a rack-rent. 
The mortgagee had no notice of the lease, nor the lessee any notice of the mort- 
gage. The defendant offered to attorn to the mortgagee before the ejectment was 
brought. The plaintiff is willing to suffer the defendant to redeem. There was 
no notice to quit; so that, though the written lease should be bad, if the lessee is 
to be considered as tenant from year to year the plaintiff must fail in this action. 
The question, therefore, for the court to decide is whether, by the agreement 
understood between mortgagors and mortgagees, which is that the latter shall 
receive interest and the former keep possession, the mortgagee has given an im- 
plied authority to the mortgagor to let from year to year at a rack-rent; or whether 
he may not treat the defendant as a trespasser, disseisor and wrongdoer. No case 
has been cited where this question has been agitated, much less decided. The 
only case at all like the present, is one that was tried before me on the home 
circuit (Belchier v. Collins (1)); but there, the mortgagee was privy to the lease 
and afterwards by a knavish trick wanted to turn the tenant out. I do not wonder 
that such a case has not occurred before. Where the lease is not a beneficial 
lease, it is for the interest of the mortgagee to continue the tenant; and where it 
is, the tenant may put himself in the place of the mortgagor, and either redeem 
himself or get a friend to do it. The idea that the question may be more proper 
for a court of equity goes on a mistake. It emphatically belongs to a court of 
law in opposition to a court of equity; for a lessee at a rack-rent is a purchaser for 
a valuable consideration, and in every case between purchasers for a valuable con- 
sideration a court of equity must follow not lead the law. 

On full consideration, we are all clearly of opinion that there is no inference 
of fraud or consent against the mortgagee to prevent him from considering the 
lessee as a wrongdoer. It is rightly admitted that, if the mortgagee had encour- 
aged the tenant to lay out money, he could not maintain this action, but here the 
question turns on the agreement between the mortgagor and mortgagee. When 
the mortgagor is left in possession, the true inference to be drawn is an agreement 
that he shall possess the premises at will in the strictest sense and, therefore, no 
notice is ever given him to quit and he is not even entitled to reap the crop as 
other tenants at will are, because all is liable to the debt on payment of which the 
mortgagee’s title ceases. The mortgagor has no power, express or implied, to let 
leases not subject to every circumstance of the mortgage. If by implication the 
mortgagor had such a power, it must go to a great extent to leases where a fine is 
taken on a renewal for lives. The tenant stands exactly in the situation of the 
mortgagor. The possession of the mortgagor cannot be considered as holding out 
a false appearance. It does not induce a belief that there is no mortgage, for it is 
the nature of the transaction that the mortgagor shall continue in possession. 
Whoever wants to be secure when he takes a lease should inquire after and examine 
the title deeds. In practice indeed (especially in the case of great estates) that 
is not often done because the tenant relies on the honour of his landlord; but when- 
ever one of two innocent persons must be a loser, the rule is qui prior est tempore, 
potior est jure. If one must suffer, it is he who has not used due diligence in look- 
ing into the title. : 

It was said at the Bar that, if the plaintiff in a case like this can recover, he 
will also be entitled to the mesne profits from the tenant in an action of trespass, 
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anifest hardship and injustice, as the tenant would then pay 
the rent twice. I give no opinion on that point ; but there may be a ares 
for the mortgagor may be considered as receiving the rents in order to pay ay 
interest, by an implied authority from the mortgagee, till he determine his will. 
As to the lessee’s right to reap the crop which he may have sown previous to the 
determination of the will of the mortgagee, that point does not arise in this case, 
the ejectment being for a warehouse; but, however that may be, it could be no 
bar to the mortgagee’s recovering in ejectment. It would only give the lessee a 
right of ingress and egress to take the crop; as to which, with regard to tenants 
at will, the text of Lrrrurron is clear. 
We are all clearly of opinion that the plaintiff is entitled to judgment. 

Rule discharged. 


which would be a m 





CLARKSON v. WOODHOUSE AND ANOTHER 


[Court or Kina’s BencH (Lord Mansfield, C.J., Willes, Ashhurst and Buller, 
JJ.), November 27, 1782] 


[Reported 3 Doug.K.B. 189; 5 Term Rep. 412, n.; 99 E.R. 606] 


Easement—Distinguished from custom—Claim by prescription personal—Attach- 
ment of custom to locality. 

Where an individual claims an immemorial right to any estate or privi- 
lege without attempting to show any other title than that which arises from 
the presumption derived from such an uninterrupted enjoyment, that is a 
prescription in him, but if there exists a general rule of property defined within 
certain limits and local descriptions, this rule, whether of property or policy 
or civil proceeding, becomes the law of the place, governing all property situ- 
ated within those limits, in whatever place the owner of that property may 
happen to reside. 


Custom—Eetinguishment—Repugnancy to right. 

A repugnancy between a customer and a right to destroy the custom must be 
such as, by the contradiction of the terms appearing on the statement of the 
right and custom together, virtually implies that the custom could not subsist 
because the right which establishes the one negatives the other which is in- 
compatible with it. 


Evidence--Demise—Old lease from repository of lord of manor—Proof of enjoy- 
ment. , 
Counterparts of old leases from the repository of the lord of the manor held 
to be evidence of the demise of the premises without proof of enjoyment. 


Notes. Distinguished: Arlett v. Ellis, [1824-34] All E.R.Rep. 294. Con- 
sidered: Hilton v. Karl Granville, [1843-60] All E.R.Rep. 597. Referred to: 
mee v. Smith (1838), 9 Ad. & El. 406; Wakefield v. Buccleuch (1867), L.R. 4 Eq. 
Case referred to: : 

(1) Earl of Pomfret v. Smith (1771), 7 Bro. Parl. Cas. 169. 

Also referred to in argument : 
Bull v. Steward (1749), 1 Wils. 255. 
R. v. St. Michael, Southampton (Inhabitants) (1770), 2 Wm. Bl. 718; 96 E.R. 
421; 30 Digest (Repl.) 249, 35. 
Wigglesworth vy. Dallison (1779), 1 Doug.K.B. 201; 99 E.R. 132; 17 Digest 
(Repl.) 88, 448. i 
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i stn fx ert ent ow i of a 
g g ee closes of the plaintiff lying in Stalmine, in the county 
of Lancaster. 

The defendants pleaded (i) not guilty; (ii) a justification in right of an ancient 
messuage in Stalmine to take turbary for fuel in, on and through Stalmine Moss 
lying in Stalmine ; and (iii) a justification in right of an ancient messuage and lands 
in Stalmine for common of pasture in, on and throughout Stalmine Moss, lying in 
Stalmine, for commonable cattle, levant and couchant. 

The plaintiff, by his replication, stated that the closes were parcel of Stalmine 
Moss within the manor of Stalmine; and that there were divers ancient messuages 
as well as the defendants’ which had had common of turbary and pasture in 
and on the waste or common (except such parts thereof as had been approved 
and enclosed, in manner hereafter mentioned, after such approvement and en- 
closure of such parts respectively). The replication further stated that within the 
manor of Stalmine there had been a custom that the owners of the waste or common 
called Stalmine Moss, for the time being, by themselves or their superintendent 
of the waste or common for the time being called the moss-reeve, to set out and 
assign to the several and respective owners and occupiers of such ancient messuages 
and lands, on their reasonable request in that behalf, certain reasonable parts and 
proportions of the waste or common, commonly called moss-dales, to be by them 
respectively held in severalty, exclusively of all others, for digging and getting 
turves therein for their necessary fuel; and when and so often as the turbary of 
such moss-dales had been or should be got and cleared therefrom by such digging 
and getting of turves the owners of the waste or common called Stalmine Moss 
for the time being should hold them in severalty, discharged from all common of 
turbary and pasture. The replication further stated that A. and others were seised 
of moss and, being so seised, enclosed and approved the closes, being moss-dales, 
cleared and demised to the plaintiff. The defendants traversed the custom stated 
in the replication on which issue was joined. 

At the trial before Eyrr, B., counterparts of several old leases were produced in 
evidence on the part of the plaintiff from the lord’s repositories, by which former 
lords had granted portions of the moss or waste. The oldest of the leases pro- 
duced was dated in 1680, and the latest of those admitted in evidence was dated 
1702 or 3. A lease dated in 1730 was rejected. No evidence of enjoyment under 
these leases was given. The jury having found a verdict for the plaintiff, a new 
trial was moved for on the ground that the evidence of the old leases had been 
improperly admitted. Lorp Mansrietp, C.J., said, and the whole court agreed 
with him, that these old leases were proper evidence to show that, at that time, 
the lord of the manor did in fact demise the ground; and that this was very 
different from Earl of Pomfret v. Smith (1) [see 7 Bro. Parl. Cas. at pp. 178, 174], 
where, the question being on boundaries, a conveyance by Lord Pomfret or his 
predecessor was offered to prove, from the description contained in it, that the 
place in dispute was within his manor. His Lordship added that it was impos- 
sible to give evidence of enjoyment under such old leases. The rule for a new 
trial was consequently refused. The defendants then moved an arrest of judgment 
on four grounds: (i) that the custom set out in the replication was laid to be within 
a manor, and yet was made to extend to something without the manor, the mes- 
suages to which it was applied not being stated to be within the manor ; (ii) that 
the custom stated in the replication was repugnant to the right claimed in the 
plea; (iii) that the custom was not stated to extend to all the ancient messuages, 
even if within the manor, but only to divers ancient messuages; (iv) that ‘‘reason- 


ableness’’ was not sufficiently certain. 


Wallace, Davenport and Topping for the defendants, in support of the rule. 
Lee, Wilson, Chambre and Wood for the plaintiff, showed cause against the rule. 


LORD MANSFIELD, C.J.—Although the objections stated were on the first 
view specious, yet, on considering the effect of them, there is little room for doubt. 


Pe 
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The first objection is that it is not alleged that the ancient messuages lie within 
the manor of Stalmine but only within Stalmine, that is, within the vill of Stal- 
mine. The replication does not in fact state that they are all within the manor, 
and it is on that urged that the custom must be void as extending out of the manor. 

The objection, however, fails if the distinction between a prescription and a 
custom is attended to. Where an individual claims an immemorial right to any 
estate or privilege without attempting to show any other title than that which 
arises from the presumption derived from such an uninterrupted enjoyment, that 
is a prescription in ‘him, but if there exists a general rule of property defined within 
certain limits and local descriptions, this rule, whether of property or policy or 
civil proceeding, becomes the law of the place, governing all property situated 
within those limits, in whatever place the owner of that property may happen to 
reside. Thus all property lying in England, whether enjoyed by a native or by a 
foreigner, must be regulated by the law of England, and the possessor must take it 
subject to that regulation, and in no other manner. If an ‘state be within a 
manor, the custom which is the law of the manor directs the estate; so, where land 
is devisable by the custom of particular boroughs, the law of the place regulates 
the enjoyment. In the present case, all the moss lies within the manor and is to 
be governed by the custom of the manor. 

The second objection was that the qualification set up in the replication is re- 
pugnant to the right stated in the pleas, for that by the custom alleged by the 
plaintiff all the turbary, as well as the pasture, may in the end be destroyed. But 
a repugnancy to destroy a custom must be such as, by the contradiction of the 
terms appearing on the statement of the right and custom together, virtually im- 
plies that the custom could not subsist, because the right which establishes the 
one negatives the other which is incompatible with it. Thus a sheep-walk im- 
plies that the lord shall not enclose at his pleasure, for if he does, there can be no 
sheep-walk. But in this case there is no such inconsistency, for the custom might 
have been a reservation in the original grant, and the right might have been re- 
stricted within those limits by the original agreement. For a reservation in a 
grant no consideration is necessary since, when the whole is an act of bounty, it is 
sufficient that so much and no more was given. 

The other objections were not much insisted on in argument. The law will at 
all times restrain the lord from an arbitrary and excessive use of his power; and 
the fuel being in this case to be consumed in the houses furnishes a limit and a 
test whereby to judge of the reasonableness of the assignment. It is not without 
benefit to the tenant that the moss-dales should be thus assigned, rather than that 
he should have a general liberty; because it is a convenience to him to have a por- 
tion assigned which will be near his house, and at hand for his occasions. 


WILLES and ASHHURST, JJ., were of the same opinion. 


BULLER, J., compared the pleas: and replication to show that it might be in- 
tended that the ancient messuages—to which, as well as to the messuage of the 
defendants, this custom was stated to apply—were all the ancient messuages. He 
said that perhaps reasonable proportions might in this case imply that sufficient 
was to be left, but that it was not necessary to determine that point because in 
this case sufficient had been left. He added that ‘‘reasonable”’ may take in all 
the considerations by which the property on which the assignment is exercised is 
to be determined. 

Judgment for plaintiff. 

On Feb. 11, 1786, this 


judgment was unanimously affirmed in the Court of 
Iixchequer Chamber. : 
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DANN v. SPURRIER 


4 | Lorp CHANCELLOR's Court (Lord Eldon, L.C.), June 22, 1802] 
[Reported 7 Ves. 231; 82 E.R. 94} 


B Equity—Acquiescence—Estoppel—Estop pel by representation—Tenant per- 
mitted to incur expenditure—No protest by landlord—Tenant passively en- 
couraged by landlord to lay out money on leased property—Claim for relief — 

Evidence. 

The court will not permit a man knowingly, though but passively, to en- 
courage another to lay out money under an erroncous opinion of title, or an 
expectation of a larger interest, or that the enjoyment will not be disturbed. 
The circumstance of looking on is in many cases 4s strong as using terms of 
encouragement. But the party who seeks relief from the court must prove, 
by strong and cogent evidence leaving no reasonable doubt, that he acted on 
that sort of encouragement. 


Notes. Considered: Rochdale Canal Co. v. King (1851), 2 Sim.N.S. 78; Re 


PD Newbery, White v. Wakley (1858), 28 L.J.Ch. 77. Applied: Cotching v. Bassett 





(1862), 32 Beav. 101. Referred to: Beaufort v. Patrick (1853), 17 Beav. 60; Roch- 
dalé Canal Co. v. King (1853), 16 Beav. 630; Bigg v. Strong (1857), 8 Sm. & G. 
592; White v. Wakley (No. 1) (1858), 26 Beav. 17; Mold v. Wheatceroft (1859), 27 
Beay. 510; Davies v. Sear (1869), L.R. 7 liq. 427; Eardley v. Granville (1876), 45 
L.J.Ch. 669; Russell v. Watts (1885), 10 App. Cas. 590; McManus v. Cooke (1887), 
35 Ch.D. 681; London General Omnibus Co. v. Lavell (1900), 83 L.T. 458; Re 
Webb, Sandom v. Webb, [1951] 2 All E.R. 181. 

As to acquiescence in relation to the granting of an injunction, see 21 Hats- 
Bury’s Laws (8rd Edn.) 360; and for cases see 28 Dicesr (Repl.) 804 et seq. 


Case referred to: 
(1) Goodright d. Hall v. Richardson (1789), 3 Term Rep. 462; 100 E.R. 678; 
30 Digest (Repl.) 485, 1288. 


Also referred to in argument: 
East India Co. v. Vincent (1740), 2 Atk. 83; 26 E.R. 451, L.C.; 28 Digest (Repl.) 


804, 531. 

Stiles v. Cowper (1748), 3 Atk. 692; 26 E.R. 1198, L.C.; 40 Digest (Repl.) 830, 
3060. 

Jackson v. Cator (1800), 5 Ves. 688; 31 E.R. 806, L.C.; 28 Digest (Repl.) 787, 
369. 


Bill for specific performance of an agreement for the lease of a dwelling-house 
for seven, fourteen, or twenty-one years, filed by the plaintiff, tenant in possession 
(by transfer of one Atkinson’s interest under the agreement), to compel the defen- 
dant, lessor, to execute a lease for twenty-one years, and for an injunction to 
restrain the defendant proceeding in an ejectment brought at the expiration of the 
first seven years; or, if the court should consider that the defendant had a right 
to proceed in an ejectment, a decree that the plaintiff be paid the money he had 
expended in substantial improvements, alleging that the defendant looked on while 
such money was laid out. By his answer, the defendant insisted on his right to 
determine the lease on the expiration of the first seven years, and stated that he 
knew nothing of the repairs until Aug. 18, 1797, and that on Sept. 4, 1797, he 
directed his partner, Phipps, to give notice to the plaintiff to prevent his incurring 
further expense. 

Two questions arose: first, whether on construction of the agreement, the lease 
was determinable at the will of the lessee only, or of both the lessee and the lessor : 
as to this see [1803-13] All E.R.Rep. 410. Secondly, as to relief to the plaintiff 
for having incurred expense on improvements in the expectation of a larger in- 
terest, alleging that the defendant looked on. 


Fe. 
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By a memorandum, dated Oct. 14, 1791, it was expressed that William Atkinson 
agreed to take on lease from John Spurrier a dwelling-house and premises 1n Old 
Broad Street, to hold for seven, fourteen, or twenty-one, years, at the yearly rent 
of £150 payable half-yearly; including all taxes, to be paid by Spurrier: the term 
and rent to commence from Christmas next. The usual fixtures to be taken at a 
valuation, ete. Atkinson took possession under this memorandum, but no lease 
was executed. In February, 1797, Atkinson agreed to transfer his interest under 
the agreement to Richard Dann, the plaintiff. In that month a notice respecting 
a party wall having been served upon Atkinson, he sent it to the plaintiff, who 
enclosed it to Spurrier, the defendant, in a letter, dated Mar. 17, 1797, stating that 
he had taken the house from Atkinson and presumed that the defendant had no 
objection to grant the lease to him, as Atkinson informed him that the defendant had 
only signed an agreement with him; but on which subject, the plaintiff added, he 


would take an opportunity of seeing the defendant, as he found that he must be - 


put to considerable expense, before he could make the house a comfortable resi- 


~ dence. On Mar. 20, 1797, the defendant answered suggesting that the notice. 


should not be sent to him as he considered that the house belonged to Atkinson 
only; and as to the defendant's consent to Atkinson’s parting with the house to 
the plaintiff or any other person, the defendant could not decide, till an old account 
between him and Atkinson was settled; adding, that, when the plaintiff should 
have taken Atkinson’s sentiments, he should be glad to hear from him. No further 
communication took place at that time, and possession was delivered to the plain- 
tiff, in July, 1797, who sent the defendant a draft of a lease, extending the term to 
twenty-one years. The plaintiff then began to repair the premises, and laid out 
nearly £400 in repairs. The defendant took no notice of that and other letters from 
the plaintiff, inquiring whether the defendant had perused the lease, until Sept. 4, 
1797, when Phipps, the defendant’s partner, informed the plaintiff that he was 
directed by the defendant to say that he would not grant any other lease than what 
Atkinson was entitled to under the agreement; and that there were not two years 
unexpired. This produced a renewal of correspondence in which the defendant, 
on Sept. 8, 1797, stated that he considered the agreement as liable to be ter- 
minated at either of the periods mentioned thereon at the option of either party; 
and appealing to his candour as a professional man, whether it was not so in law, 
which as alleged in the bill was the first intimation by the defendant that he con- 
sidered the agreement as determinable, at the option of either party. 

On June 20, 1798, the defendant gave the plaintiff notice to quit the premises 
at next Christmas. The plaintiff refused to quit the premises, alleging that the 
defendant, as lessor, had no right to determine the agreement at the end of the 
first seven years, but such right only belonged to the lessee. 


Romilly and Stanley for the plaintiff. 
Richards for the defendant was stopped by the court. 


LORD ELDON, L.C.—On the first question, as to the construction of this H 


agreement, after the opinion of Lorp Kenyon, C.J., in Goodright d. Hall v. Richard- 
son (1) one way and that of Lorp Rosstyn [Lorp LoveusorovucH, C.J.] the other, 
I shall put that point in a way for the consideration of the Court of Common Pleas : 
see [1803-13] All E.R.Rep. 410. 

On the second question, whatever may be the conscience upon it, the plaintiff 
has not used that degree of cireumspection and caution that the court can act upon 
the latter part of the prayer of this bill consistently with the reasonable security 
of the affairs of mankind. The plaintiff is a professional man. That must be taken 
into the account, and it is not pressing these cases, depending upon conscience, too 
hard to suppose that the defendant would give him credit for acting for himself 
as he would for any other person. The fair import of the first letter is that mean- 
ing, if he became tenant, to be at a considerable expense, he will see the defendant 
before he embarks in that expense. After an immediate answer from the defen- 
dant refusing to accept him as tenant until an old account between him and 


rr 


I 
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4 Atkinson should be settled, putting it on the plaintiff to settle that account, the 


plaintiff chooses to take possession and incur expenditure without seeing the de- 
fendant, or any further communication with him. A treaty having been proposed 
before he should embark in any expense, and nothing further having passed, the 


#f defendant thinking, as he swears he thought, that he had a right to determine the 
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lease, might think it a strong act to send him a lease with an extension of the 
term, without any communication or explanation, even as to the original term. 
The defendant swears that till August, 1797, he knew nothing of these repairs, and 
that he desired his partner Phipps to give the plaintiff notice for the purpose of 
preventing his incurring further expense, that there were not two years to come 
of the term. Phipps is not examined for the plaintiff as he might have been. It is 
on the plaintiff to prove, not merely to raise a probable conjecture, but to show 
on highly probable grounds a case of bad faith and bad conscience against the 
defendant. The plaintiff fails in proving that. Phipps did not give the message 
as directed, but the defendant is not affected by bad conscience on that, swearing 
he gave that direction. 

I fully subscribe to the doctrine of the cases that have been cited, that this 
court will not permit a man knowingly, though but passively, to encourage an- 
other to lay out money under an erroneous opinion of title; and the circumstance 
of looking on is in many cases as strong as using terms of encouragement. A lessor 
knowing and permitting those acts which the lessee would not have done, and the 
other must conceive he would not have done, but upon an expectation that the 
lessor would not throw an objection in the way of his enjoyment. Still it must be 
put upon the party to prove that case by strong and cogent evidence, leaving no 
reasonable doubt, that he acted upon that sort of encouragement. I am not satis- 
fied that the defendant up to Sept. 4, 1797, knew of these repairs. His conscience 
is not affected by that knowledge that is necessary to authorise the court to apply 
the principle; and if not up to Sept. 4 there is no foundation for saying he is 
affected afterwards; for the letter from the defendant declaring his construction 
of the agreement is dated Sept. 8, 1797. Taking the repairs to be substantial and 
proved, the case fails in a material point—that, in order to give a person a larger 
interest in the property than he derives under the instrument making his title, it 
must be shown that with the knowledge of the person under whom he claims, he 
conceived he had that larger interest, and was putting himself to a considerable 
expense, unreasonable, compared with the smaller interest, which the other party 
observed and must have supposed incurred under the idea that he intended to 
give that larger interest or to refrain from disturbing the other in the enjoyment. 
The plaintiff has failed in that; and has relied on the defendant. On that ground, 
therefore, this bill cannot be sustained. 


Judgment for the defendant on the second question. 


[The first question was sent to the Court of Common Pleas: see [1803-13] 
All E.R.Rep. 410.] 
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BARRET v. BLAGRAVE 


[Lorp CHANCELLOR'S CouRT (Lord Loughborough, L.C.), August 8, 1800] 
[Reported 5 Ves. 555; 31 E.R. 735 | 


Landlord and Tenant—Lease—Covenant—Enfotcement by injunction—Restric- 
tion of user of premises—Covenant secured by forfeiture and penalty. : 
The court will grant an injunction to restrain the breach of a covenant 
in a lease, e.g., not to carry on the trade of victualler, retailer of wine, and 
several other trades therein specified, to the detriment of the lessor, even 
though it is secured by the forfeiture of the lease and a penalty. 

Per Lorp LovaxnsoroveH, C.J.: It [this injunction] is in the nature. of a 
specific performance. 


Refreshment House—Covenant not to carry on trade of victualler or retailer 
of wine—User of premises for refreshment—Breach. r 

A covenant not to carry on the trade of victualler, retailer of wine, and 

several other trades, is broken by using the premises as a house of public 
entertainment where all sorts of refreshment and liquor are supplied. 


Notes. Restriction on and relief against forfeiture of leases and underleases 
is provided by s. 146 of the Law of Property Act, 1925 (20 Hatssury’s SraTuTEs 
(2nd Edn.) 739). 

Considered: Lumley v. Wagner, [1843-60] All E.R.Rep. 368. Referred to: 
Shackle v. Baker (1808), 14 Ves. 468; Dietrichsen v. Cabburn (1846), 1 Coop. temp. 
Cott. 72; Rochdale Canal Co. v. King (1851), 2 Sim.N.5S. 78. 

As to covenants with a penalty, see 11 Hatspury’s Laws (8rd Edn.) 458; and 
for cases see 17 Diaest (Repl.) 409 et seq. As to covenants restricting user of 
premises, see 23 Hatspury’s Laws (3rd Edn.) 620; and for cases see 31 DicEst 
(Repl.) 173. As to proper remedy, specific performance or injunction, see 36 
Hatssury’s Laws (8rd Edn.) 265. 


Cases referred to: 
(1) Sloman v. Walter (1783), 1 Bro.C.C. 418; 28 E.R. 1213, L.C.; 20 Digest 
(Repl.) 547, 2557. 
(2) Hardy v. Martin (1783), 1 Cox, Eq. Cas. 26; 1 Bro.C.C. 419, n.; 29 E.R. 
1046; 17 Digest (Repl.) 410, 2156. 

Motion for an injunction for breach of covenant made on a bill filed by the 
plaintiff to restrain the defendants, their agents, etc., from carrying on, on the 
premises, a business of a nature contrary to the covenant in the lease as to user. 

The house of the defendants, Blagrave and his wife, in Vauxhall Walk, adjoining 
the public gardens, had been originally let for seventy years by Tyers and Barret, 
the proprietors of Vauxhall Gardens, under an express covenant not to carry on 
the trade of victualler, retailer of wine, and several other trades therein specified, 
or generally, any employment, that will be to the damage of the proprietors of 
Vauxhall Gardens; upon penalty of the forfeiture of the lease and payment of 
£50 a month to the proprietors of the gardens. The lessees made an underlease 
to the defendant Blagrave, who became insane. His wife, however, kept the 
house open during the season for Vauxhall Gardens, as a house of public enter- 
tainment where all sorts of refreshments and liquors were supplied, so as very 
materially to interfere with Vauxhall Gardens: above one hundred persons in a 


night having quitted the gardens, and gone to this house for refreshment, and 
returned to the gardens afterwards. 


The defendants did not appear. 


Sir John Mitford, for the plaintiff, said that according to Sloman v. Walter (1) 


and Hardy v. Martin (2) the court would grant an injunction if the plaintiff should 
proceed on the covenant. 
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LORD LOUGHBOROUGH, L.C.—It is in the nature of & specific performance. 


I think you will find many cases. The breach of the agreement may consist in 
repeated acts. 
Injunction granted. 


On May 21, 1801, LORD ELDON, L.C., dissolved the injunction on the ground 
that the landlords had acquiesced in the breach for eleven years: see 6 Ves. 104. 





ELLISON v. ELLISON 


[Lorp CuANceLLor’s Court (Lord Eldon, L.C.), February 24, 1802] 
[Reported 6 Ves. 656; 31 H.R. 1243] 


Gift—Incomplete gift—Covenant to transfer stock—Enforcement—Transfer of 
legal estate. 
Trust—Cestui que trust—Volunteer—Need for actual transfer of legal estate. 
The court will not assist in setting up a volunteer as a cestui que trust 
unless there has been an actual transfer of the legal estate constituting the 
relationship of trustee and cestui que trust. Similarly, the court will not 
enforce a covenant to transfer stock in the absence of consideration unless the 
legal estate has been transferred. 


Trust—Failure—Lack of trustee. 
As a general rule trusts will not fail by the failure of the trustee. 


Settlement—Revocation—Leasehold estates—Assignment for residue of term not 
complying with the condition of revocation. 

A settlement of leasehold estates contained a power of revocation of the 
trusts thereby set up by a deed signed, sealed and delivered in the presence 
of and attested by two or more credible witnesses. A subsequent assignment 
by the trustee of the settlement to the settlor (who was entitled to a life estate 
therein) of the residue of the terms of the leases and the bequest by the settlor 
of his residuary estate of whatsoever kind showed no intention to revoke 
the settlement and did not comply with the terms of the power of revocation. 

Held: the settlement was not revoked and its terms could be enforced. 


Notes. Considered: Garrard v. Lord Lauderdale, [1824-34] All E.R.Rep. 109; 
Kekewich v. Manning (1851), 1 De G.M. & G. 176. Applied: Bridge v. Bridge 
(1852), 16 Beav. 315. Considered: Beech v. Keep (1854), 18 Beav. 285; Dilrow 
vy. Bone (1862), 8 Gif. 538. Explained: Paul v. Paul (1880), 15 Ch.D. 580. Con- 
sidered: Macedo v. Stroud, [1922] 2 A.C. 830. Referred to: Alexander v. 
Wellington (1831), 2 State Tr.N.S. 764; Bill v. Cureton, [1835-42] All E.R.Rep. 
317; Edwards v. Jones (1836), 1 My. & Cr. 226; Dillon v. Coppin (1839), 4 My. & 
Cr. 647; Hughes v. Stubbs (1842), 1 Hare, 476; M‘Fadden v. Jenkins (1842), 1 
Hare, 458; Meek v. Kettlewell (1842), 1 Hare, 464; Walker v. Jeffreys (1842), 
1 Hare, 341, Griffith v. Ricketts, Griffith v. Lunell (1849), 7 Hare, 299; Donaldson 
y. Donaldson, [1843-60] All E.R.Rep. 200; Burton v. Jackson (1856), 26 iy. 2.0383 
321; Forbes v. Forbes (1857), 3 Jur.N.S. 1206; Gilbert v. Overton (1864), 2 Hem. 
& M. 110; Re Fry, Chase National Executors and Trustees Corpn., Ltd. v. Fry, 
[1946] 2 All E.R. 106. 

As to the effect of incomplete gifts, see 18 Hanssury’s Laws (3rd Edn.) 396 
et seq.; and for cases see 25 Dicest (Repl.) 585 et seq. As to voluntary gifts, 
see 11 Hatssury’s Laws (3rd Edn.) 335, 836; and for cases see 8 Diaesr (Repl.) 
628 et seq. As to failure or incapacity of trustees, see 38 Havssury’s Laws (8rd 
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Edn.) 813, 911; and for cases see 47 Dicest (Repl.) 183. As to the irrevocability 
of completely constituted trusts, see 38 Haussury’s Laws (3rd Edn.) 839, 840, 
and cases there cited. 
Cases referred to: 
(1) Colman v. Sarel, Sarel v. Colman (1789), 8 Bro.C.C. 12; 1 Ves. 50; 29 E.R. 
379, L.C.; 44 Digest (Repl.) 11, 41. a 
(2) Brown v. Higgs (1800), [1803-13] All H.R.Rep. 146; 4 Ves. 708; 5 Ves. 
495; 31 E.R. 366; affirmed (1803), 8 Ves. 561; 32 E.R. 473, L.C.; on 
appeal (1813), 18 Ves. 192, H.L. ; 47 Digest (Repl.) 15, 11. 


Bill to establish the trusts of a settlement. ; 

By indentures dated July 1, 1791, reciting a lease, dated June 6 preceding, of 
collieries at Hebburn and Jarrowwood in the county of Durham, for thirty-one 
years to Charles Wren and others; and that the name of Wren was used in trust 
for Nathaniel Ellison and Wren in equal shares, it was declared that Wren, his 
executors and administrators would stand possessed of the lease, in trust as to one 
moiety for Ellison, or his executors, etc. 

By another indenture, dated June 18, 1796, reciting that Ellison was interested 
in and entitled to one undivided eighth part of certain collieries at Hebburn and 
Jarrow, held by two several leases for terms of thirty-one years, and that he was 
desirous of selling his interest, he assigned and transferred all his interest in the 
said collieries and all the stock to Wren, his executors, administrators and assigns, 
in trust for Nathaniel Ellison and his assigns during his life; and after his decease 
in trust to manage and carry on the same in like manner as Wren should carry 
on his own share; and on further trust out of the profits to pay to Margaret 
Clavering during the remainder of the term, if she should so long live, the yearly 
sum of £103 2s. 8d., which sum was thereby mentioned to be secured to her by an 
indenture dated May 14, last. Subject as aforesaid on trust to pay thereout to 
Jane Ellison, if she should survive Nathaniel Ellison, during the remainder of 
the term, during the joint lives of Jane Ellison and Anne Furye, the clear yearly 
sum of £180; and after the decease of Anne Furye then the yearly sum of £90 
during the remainder of the term, if Jane Ellison should so long live; and subject 
as aforesaid, on trust to pay thereout to each of the children of Nathaniel Ellison 
who should be living at his decease, during the remainder of the term, during the 
joint lives of Jane Ellison and Anne Furye, and the life of the survivor, the yearly 
sum of £30 apiece, and after the decease of the survivor the yearly sum of £15; 
and on further trust to pay the residue of the profits arising from the collieries 
to the eldest son of Nathaniel Ellison, who should attain the age of twenty-one. 

On the death of Margaret Clavering the share should be held on trust to pay to 
each of the children of Nathaniel Ellison the further yearly sum of £10; with 
survivorship, if any of the children should die before twenty-one or marriage of 
daughters, provided that none except the eldest should be entitled to a greater 
annuity than £50; and on further trust to pay the residue to the eldest son: 
provided further, that if all the children should die before twenty-one or the 
piers pe acne nae anal nd ae the whole to such only child at twenty-one 
colliery should not be sufficient ie ae coe : ad eae ae PG 
spol Sia a sare Rpt fans a ei annuities, the annuitants except 
be ee and an further tr NF ten hte aoe Masibihar al sigie 

eu 3 ust, if Wren, his executors or administrators should 
think it more beneficial for the family to sell and dispose of the collieries. on 
ra to sell and dispose of the same for the most money that could reasonably 
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mterest to the eldest son of Ellison in manner aforesaid. If the dividends should 
not be sufficient for the annuities, the two annuitants except Margaret Clavering 
should abate; and after her death Wren or his executors, etc., were to pay Pes 
each of the children of Nathaniel Ellison the further yearly sum of £2 10s. for their 
lives; and after the decease of Margaret Clavering and Jane Ellison on trust to 
pay to each of the children of Nathaniel Ellison the sum of £500, if the money 
arising from the sale should be sufficient; then on trust to divide the same equally 
among all the children share and share alike; and subject as aforesaid, to pay over 
the residue to the eldest son on his attaining twenty-one. 

It was declared that the portions of the children should be paid to the sons 
at twenty-one, to the daughters at twenty-one or marriage; and on the death of 
any before such period to pay that share to the eldest son at twenty-one; and if 
only one child should survive, to pay the whole to such one at twenty-one or 
marriage, if a daughter; and if all should die before twenty-one, etc., then the 
said Charles Wren, his executors and administrators, were to stand possessed of 
the said collieries and the money to arise by sale thereof, subject as aforesaid, on 
trust for Nathaniel Ellison, his executors, administrators and assigns. It was 
further declared that the annuities should be paid half yearly; and that on any 
such sale the receipt of Wren, his executors or administrators should be a sufti- 
cient discharge to the purchasers. Then followed this proviso : 


“Provided always. and it is hereby further declared that it shall and may 
be lawful for the said Nathaniel Ellison by any deed or deeds writing or 
writings to be by him signed sealed and delivered in the presence of and 
attested by two or more credible witnesses, to revoke determine and make 
void all and every the uses trusts limitations and powers hereinbefore limited 
and created of and concerning the said collieries and coal mines, and by the 
same deed or deeds or by any other deed to be by him executed in like manner 
to limit any new or other uses of the said collieries and coal mines as he the 
said Nathaniel Ellison shall think fit.’”’ 


By another indenture dated July 8, 1797, but not attested by two witnesses, 
reciting the leases of the collieries, and that the name of Charles Wren was used 
in trust for Nathaniel Ellison and himself in equal shares; and that Ellison had 
advanced an equal share of the moneys supplied for carrying on the collieries, 
amounting to £9,037 10s., it was witnessed that, in consideration of £4,518 1ds., 
Wren assigned to Nathaniel Ellison one undivided moiety or half part of all the 
said collieries demised to him by the said several leases, with a like share of the 
stock; to have and to hold the said collieries to Ellison, his executors, administrators 
and assigns for the residue of the said terms, subject to the rents, covenants and 
agreements in the said leases; and to have and to hold the stock unto Ellison, his 
executors, administrators and assigns to and for his and their own proper use 
for ever; with the usual covenants from Wren as to his title to assign and from 
Ellison to indemnify Wren, his executors, etc. 

Nathaniel Ellison by his will, dated June 22, 1796, after several specific and 
pecuniary legacies, gave all the rest and residue of his personal estate and effects 
of what nature or kind soever not before disposed of to his wife and Wren and 
the survivor and the executors and administrators of such survivor, on trust to 
call in and place the same out in the funds or on real securities. He directed that 
all sums of money which should come to the hands of his wife and Wren or of 
the executors, or either of them under the said trusts should be equally divided 
between all his children, sons and daughters, born and to be born, share and 
share alike. The shares were to become vested and be payable on marriage with 
consent of their guardians, and not otherwise until the age of twenty-one, such 
part of the interest in the meantime as the guardians should think proper to be 
applied for maintenance: the residue to be accumulated ; with a direction for 
payment of part of the principal for advancement; and survivorship on the death 
of any, before the respective shares should be payable. On the death of all under 
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idends and interest to his wife for life; and on 
her death he gave the principal and a sum of £3,000, charged upon a he 
to his sister Margaret Clavering and his nephew. After some further slates 
of stock in favour of his children, he gave a legacy of twenty guineas to Wren, 
and appointed his wife and Wren executors and guardians. 5 : 

The testator died in 1798, leaving his widow and ten children surviving, one Oo 
whom, Charles Ellison, died in 1799, an infant. Wren also died in that year. 
The bill was filed by the testator’s widow and Margaret Clavering, praying that 
the trusts of the deed of June, 1796, might be established and that new trustees 
might be appointed. The younger children by their answer submitted that the 
trusts of that deed were not varied or revoked by the deed of July, 1797. 


age and unmarried he gave the div 


Romilly and Bell for the plaintiffs. 
Richards for the eldest son, a defendant. 
Steele and W. Agar for the other defendants, the younger children. 


LORD ELDON, L.C.—I had no doubt that from the moment of executing the - 


first deed, supposing it not to have been for a wife and children, but for pure 
volunteers, those volunteers might have filed a bill in equity on the ground of their 
interests in that instrument making the trustees and the author of the deed parties. 
I take the distinction to-be, that if you want the assistance of the court to 
constitute you cestui que trust and the instrument is voluntary, you shall not 
have that assistance for the purpose of constituting you cestui que trust. As on 
a covenant to transfer stock, if it rests in covenant and is purely voluntary, this 
court will not execute that voluntary covenant; but if the party has completely 
transferred stock, though it is voluntary, yet the legal conveyance being effectually 
made, the equitable interest will be enforced by this court. That distinction was 
clearly taken in Colman v. Sarel (1), independent of the vicious consideration 
there. I stated the objection that the deed was voluntary; and the Lord Chan- 
cellor went with me so far as to consider it a good objection to executing what 
remained in covenant. But if the actual transfer is made, that constitutes the 
relation between trustee and cestui que trust, though voluntary and without good 
or meritorious consideration; and it is clear in that case that if the stock had been 
actually transferred, unless the transaction was affected by the turpitude of the 
consideration, the court would have executed it against the trustee and the author 
of the trust. 

In this case, therefore, the person claiming under the settlement might main- 
tain a suit, notwithstanding any objection made to it as being voluntary; if that 
could apply to the case of a wife and children; considering also that Mrs. Clavering 
was an annuitant, and not a mere volunteer. But it was put for the defendants 
thus: that though the instrument would have been executed originally, if the 
subject got back by accident into the author of the trust, and was vested in him, 
then the objection will lie in the same manner as if the instrument was voluntary. 
I doubt that for many reasons, the trust being once well created; and whether it 
would apply at all where the trust was originally well created; and did not rest 
merely in engagement to create it. Suppose Wren had died and had made Ellison 
his executor; it would be extraordinary to hold that, though an execution would 
be decreed against him as executor, yet, happening to be also author of the 
trust, therefore, an end was to be put to the interest of the cestui que trust. 

It does not rest there; for Ellison clothes the legal estate remaining in Wren with 
the equitable interests declared by the first deed, making him, therefore, a trustee 
for Ellison himself first, and after his death for several other persons. He has 
said that he puts that restraint on his own power; not only, that he shall not have 
a power of revocation whenever he changes his intention, but that he shall not 
execute that power, nor be supposed to have that change of intention, unless 
manifested by an instrument executed with certain given ceremonies. My opinion 
is that if there is nothing more in this transaction than taking out of Wren the 
estate clothed with a trust for others with present interests though future in 
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enjoyment, and that was done by an instrument with no witness or only one 
witness, if is hardly possible to contend that such an instrument would be a 
revocation according to the intention of the party, the evidence of whose intention 
is made subject to restrictions that are not complied with. The only difficulty is 
that the declaration of the trusts in the first instrument could not be executed, the 
second instrument being allowed to have effect. 

It is said, a power was placed in Wren, his executors and administrators, not his 
assigns, if in sound discretion he thought fit to sell and to give a larger interest 
to the younger children than they otherwise would take. If Wren had not after 
the re-assignment that discretion still vested in him, I think it would not be in the 
executors of Ellison, and it could not be exercised by the court; though in general 
eases trusts will not fail by the failure of the trustee: see Brown v. Higgs (2). 
But though the effect would be to destroy the power of Wren, which I strongly 
doubt, attending to the requisition of two witnesses, I do not know that it would 
destroy the other interests. I think, therefore, on the whole this trust does 
remain notwithstanding this re-assignment of the legal estate to Ellison. I do not 
think, consistently with the intention expressed in the first instrument, and the 
necessity imposed on himself of declaring a different intention under certain 
restrictions, that if a different intention appeared clearly on the face of the instru- 
ment, the latter would have controlled the former. But I do not think that his 
acts do manifest a different intention. Supposing one witness sufficient, the second 
deed does not sufficiently manifest an intention to revoke all the benefits given 
by the first deed to the children; and it is not inconsistent that he might intend to 
revoke some and not all. 

As to the will, it is impossible to maintain that the will is a writing within the 
meaning of the power; considering how the subject is described. The word 
‘‘residue’’ there means that estate of which he had the power of disposing, not 
engaged by contracts, declarations of trusts, etc. It was necessary for him to 
describe the subject in such a way that there could be no doubt he meant to 
embrace that property. 

On the whole, therefore, this relief must be granted, though I agree that, if it 
rested in covenant, the personal representative might have put them to their legal 
remedies, he cannot, where the character of trust attached to the estate while 
in Wren which character of trust, therefore, should adhere to the estate in Ellison 
unless a contrary intention was declared. The circumstance of one witness only, 
when the power reserved required two witnesses, is also a circumstance of evi- 
dence that he had not the intention of destroying those trusts which had attached 
and were then vested in the person of Wren. 
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WILLIAMS v. MILLINGTON 


[Court or Common Pues (Lord Loughborough, C.J., Gould, Heath and Wilson, 
JJ.), November 22, 1788] 
[Reported 1 Hy. Bl. 81; 126 E.R. 49] 


Auction—Sale of goods—Right to sue purchaser for price of goods—Em ployment. 
of auctioneer to sell goods of third person—Sale at house of third person— 
Lien for charges of sale, commission, and auction duty. 

An auctioneer employed to sell the goods of a third person by auction may 
maintain. an action for goods sold and delivered against a buyer at the auction, 
though the sale was at the house of the third person and the goods were known 
to be his property. 

Per Lorp LovcusBoroucH, C.J.: An auctioneer has a special property in 
goods entrusted to him for sale, with a lien for the charges of the sale, the 
commission and the auction duty which he is bound to pay. 

Per Hearu, J.: It is the same thing whether goods be sold on the premises 
of the owner or in an auction room; the possession is in the auctioneer, and 
it is he who makes the contract. If they should be stolen, he might maintain 
trespass or an indictment for larceny. 


Notes. Iixplained and Distinguished: Coppin v. Walker (1816), 2 Marsh. 497; 
Sykes v. Giles (1839), 5 M. & W. 645. Considered: Rayner v. Grote (1846), 15 
M. & W. 359. Approved: Davis v. Dank (1849), 3 Exch. 435. Explained and 
Approved: Taplin v. Florence (1851), 10 C.B. 744. Approved: Robinson v. Rutter 
(1855), 4 E. & B. 954; Woolfe v. Horne (1877), 2 Q.B. 355. Explained and Fol- 
lowed: Davis v. Artingstall (1880), 49 L.J.Ch. 609. Considered: Wood v. Baxter 
(1883), 49 L.T. 45. Followed: Manley v. Berkett, [1912] 2 K.B. 329. Con- 
sidered: Benton v. Campbell, Parker & Co., [1925] All E.R.Rep. 187; London 
Corpn. v. Lyons, Son & Co., Ltd., [1935] All E.R.Rep. 540. Referred to: Con- 
solidated Co. v. Curtis, [1892] 1 Q.B. 495; Page v. Sully (1919), 63 Sol. Jo. 55; 
Wilson v. Pike, [1948] 2 All E.R. 267. 

As to auctioneer’s right to sue purchaser in his own name, see 2 Hatspury’s 
Laws (8rd dn.) 88, 89; and for cases see 3 Dicest (Repl.) 41 et seq. 


Case referred to: 
(1) Simon v. Motivos (1766), 3 Burr. 1921; 97 E.R. 1170; sub nom. Simon v. 
Metivier or Motivos, 1 Wm. Bl. 599; 3 Digest (Repl.) 7, 53. 
Also referred to in argument: 
‘Gonzales v. Sladen (1702), cited in Buller’s Nisi Prius, 5th edn., p. 128; 1 Digest 
(Repl.) 748, 2884. 
Drinkwater v. Goodwin (1775), 1 Cowp. 251; 98 E.R. 1070; 1 Digest (Repl.) 640, 
2173. 


Stokes v. Lewis (1785), 1 Term Rep. 20; 99 E.R. 949; 12 Digest (Repl.) 589, 
4559. ; 


Rule Nisi obtained by the defendant to set aside the verdict and enter a non- 
suit in an action for goods sold and delivered. 

The plaintiff was an auctioneer and employed by one Crown to sell his goods 
by auction. The sale was at the house of Crown, and the goods were known to be 
his property. The defendant bought goods to the amount of £7 9s. 6d., and after 
packing them into a cart which he had. prepared ready at the door, paid the plain- 
tiff £2 4s. 6d. in cash, and put a receipt into his hand for five guineas as for a debt 
due from Crown to the defendant. While the plaintiff was hesitating about the 
propriety of taking the receipt in payment, the defendant drove off the cart with 
the goods. Afterwards the plaintiff, being called on by Crown, paid to him (who 
refused to accept the receipt) the whole sum for which the goods were sold to the 
defendant and brought this action to recover the five guineas, in lieu of which the 
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receipt was offered. A verdict having been given for the plaintiff, the defendant 
obtained a rule nisi to set it aside and enter a nonsuit. 


Serjeant Adair and Serjeant Marshall for the defendant, supported the rule. 
Serjeant Bond for the plaintiff, showed cause against the rule. 


LORD LOUGHBOROUGH, C.J.—This case arises on circumstances which do 
not often happen, the defendant having practised a trick on the plaintiff by driving 
off the goods in a cart, and at the same time holding out the money in sight, to- 
gether with the paper containing a receipt for the debt due from Crown the owner. 
Though the defendant shall not be suffered to avail himself of such contract, yet 
I entertain no sort of doubt on the general question being extremely clear that an 
auctioneer has a possession, coupled with an interest, in goods which he is em- 
ployed to sell, not a bare custody like a servant or shopman. There is no dif- 
ference whether the sale be on the premises of the owner or in a public auction 
room, for on the premises of the owner an actual possession is given to the 
auctioneer and his servants by the owner, not merely an authority to sell. I have 
said a possession coupled with an interest, but an auctioneer has also a special 
property in him, with a lien for the charges of the sale, the commission and the 
auction duty which he is bound to pay. In the common course of auctions there 
is no delivery without actual payment; if it be otherwise, the auctioneer gives 
credit to the purchaser entirely at his own risk. Though he is like a factor, there- 
fore, in some instances, in others the case is stronger with him than with a factor, 
since the law imposes the payment of a duty on him and the credit in case of a 
delivery, without the recompense of a commission del credere. It is not a true 
position that two persons cannot bring separate actions for the same cause. The 
carrier and the owner of goods may each bring actions on a tort; the factor and 
owner may each have actions on a contract. I am, therefore, on the whole, 
decidedly of opinion that this action may well be maintained. 


GOULD, J.—I have listened attentively to what has been delivered by Lorp 
LoucuporouGH, C.J., and have no doubt but that the law is precisely as he has 
stated. I shall, therefore, only say that I entirely agree with him in opinion. 


HEATH, J.—I am of the same opinion. It is the same thing whether goods 
be sold on the premises of the owner or in an auction room; the possession is in 
the auctioneer, and it is he who makes the contract. If they should be stolen, he 
might maintain trespass or an indictment for larceny. He, therefore, has a special 
property in them, which is all that is necessary to support this action. It was said 
that Simon v. Metivier (1) proved that an auctioneer was only the channel through 
which the contract was made between the buyer and seller; but this must be taken 
secundum subjectam materiem. Though he is an agent to some purposes, he is 
not so to all. He is an agent for each party in different things, but not in the 
same thing. When he prescribes the rules of bidding and the terms of the sale, 
he is the agent for the seller, but when he puts down the name of buyer he is agent 
for him only. Here the deposit was to be paid to the auctioneer who had a suffi- 
cient property to maintain this action. 








WILSON, J.—I am inclined to think this verdict properly found, though I am 
by no means so clear as my brothers. I should, therefore, have wished to give it 





I further consideration. I think the verdict right, because the defendant having 


contracted with the plaintiff for the goods shall not be permitted to say that the 
plaintiff had no right to contract. Having the benefit, property and possession of 
them, it shall not lie in his mouth to dispute the validity of the contract; he who 
claims under the plaintiff shall not say: ‘‘I will not pay because you had no pro- 
perty in the thing sold.’’ Without doubt, the right of Crown was superior to that 
of the plaintiff. How far he might be preferred to the plaintiff in bringing the 
action, or how far a notice from him to the buyer not to pay, would prevent the 
auctioneer from maintaining this action might be fit to be considered. But the 
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defendant had no right to put any owner forward in order to prevent the auctioneer 
; ring this remedy. 
ae Bani as Sereda that the goods were sold on the premises of the pecs 
and in his name, as if it were with him that the contract was made. In the north oO 
England where cattle are often sold by auction, it would be thought a strange thing 
if the auctioneer could maintain such an action as this; there he is employed 
merely to sell cattle on the premises, and is not considered as having any sort of 
interest in them. Where, indeed, the auctioneer has rooms for the purpose ‘of 
selling, he is answerable to the owner and has a special property. The plaintiff 
also in the present case might have had a special property, but I rather doubt 
whether that would give him a right to dispose of the absolute property on which 
the action for goods sold and delivered is founded. I, therefore, think the verdict 
right, inasmuch as the party who has gained possession of the goods shall be 
estopped from saying, to avoid a just payment, that there was no property in him 
from whom that possession was derived. Another circumstance also in favour of 


the plaintiff is that every part of the declaration is proved. Property is not stated - 


to be in him because it is implied by law, but only that the goods were sold and 


delivered by him to the defendant; this is proved, and affords a strong reason why. 


the defendant should not be permitted to dispute the effect of the sale and delivery. J) 


Rule discharged. 


SAPSFORD v. FLETCHER 


[Court or Kina’s Brencu (Lord Kenyon, C.J., Buller and Grose, JJ.), January 
31, 1792] 
[Reported 4 Term Rep. 511; 100 E.R. 1147] 


Landlord and Tenant—Rent—Distress for rent—No right of set-off. 
When a landlord is exercising his remedy of distress the right of set-off is not 
recognised. 


Landlord and Tenant—Rent—Claim for rent—Payment by sub-tenant of ground 
rent to head landlord—Deduction from reserved rent. 

A sub-tenant is entitled to deduct from his rent arrears of ground rent due 

- to the head landlord which have been demanded from him under threat of 
distress and which he has paid. 


Notes. Distinguished: Wilkinson v. Cawood (1797), 3 Anst. 905. Applied: 
Taylor v. Zamira (1816), 2 Marsh. 220. Distinguished : Andrew v. Hancock (1819), 
1 Brod. & Bing. 37; Stubbs v. Parsons (1820), 3 B. & Ald. 516. Applied: Dyer 
v. Bowley (1824), 9 Moore, C.P. 196; Carter v. Carter, [1824-34] All E.R.Rep. 
271; Pope v. Biggs (1829), 9 B. & CG. 245; Johnson v. Jones (1839), 9 Ad. & El. 809. 
Distinguished: Davies v. Stacey (1840), 12 Ad. & El. 506; Boodle v. Cambell 
(1844), 7 Man. & G. 886; Graham v. Allsopp (1848), 18 L.J.Ex. 85. Followed : 
Jones v. Morris (1849), 8 Exch. 742. Referred to: O’Donoghue v. Coalbrook and 
Broadoak Co. (1872), 26 L.T. 806; Underhay v. Read (1887), 36 W.R. 298; Bonner 
v. Tottenham and Edmonton Permanent Investment Building Society, [1895-9] 
All E.R.Rep. 549. be: 

As to deductions allowed for rent, see 23 Hausgury's Laws (3rd Edn.) 547 et seq.; 
and for cases see 31 Diarst (Repl.) 271 et seq. 

Case referred to: 


(1) Absolom vy. Knight and Barber (1743), Barnes, 450; 94 E.R. 998; 18 Digest 
(Repl.) 807, 522. 
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A Demurrer to an action of replevin for taking goods in the plaintiff's dwelling- 


house. 

The defendant avowed for £50 rent due at Christmas 1790, from Brookes to the 
defendant's testator for this house; another avowry was for the same rent due at 
the same time for the plaintiff to the defendant's testator. 


is The plaintiff pleaded in bar: first, as to £20 (parcel of the £50) nothing in arrear. 
‘Se 





~~ 
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condly, as to £30, the residue, a tender and no subsequent demand. Thirdly, 
that William Fletcher (deceased) in his lifetime and at the time of his death, and 
W. Fletcher, the defendant, from the time of his death, held the dwelling-house 
with the appurtenances as tenants thereof to the Duke of Portland, at the yearly 
rent of £5, payable quarterly by even and equal portions; and that before the time 
when £20 of the rent for four years, ending at [Christmas] 1790, became due and 
in arrear from Fletcher, the defendant, the duke demanded payment of the arrears 
from the defendant who refused to pay the same. Whereupon the duke demanded 
the payment of the arrears from Brookes, as the occupier of the dwelling-house, 
and threatened to distrain on his goods and chattels in the house, whereupon 
Brookes, in order to prevent the goods and chattels from being distrained, on Dec. 
25, 1790, paid to the duke the £20 rent. So the plaintiff said that nothing of the 
£20 of the rent was in arrear to the defendant as alleged. A similar plea to the last 
avowry. 

To both these there was a general demurrer. 

Chambre for the defendant, supported the demurrer: The plea in Bar is no 
answer to the avowry; for though it was not pleaded in form as a set-off, it was so 
in effect and it has been held that the statutes of set-off do not extend to a 
replevin: Absolom v. Knight and Barber (1). Neither can the payment of a debt 
of the avowant be considered as payment of rent, so as to prove the plea that 
nothing is in arrear. The plaintiff, having stated the special grounds from which 
he draws the conclusion that nothing is in arrear, cannot be permitted to resort to 
other grounds to support it. 

The circumstances here pleaded at the most only amount to this: that the 
avowant has contracted a debt with him for the relation in which he stands to the 
plaintiff cannot vary the case. It does not appear that the avowant had any notice 
that the plaintiff had paid the ground rent and no person can be allowed to charge 
another with a debt against his consent or without his knowledge. This, therefore, 
cannot be considered as a payment for the avowant, because the plaintiff was not 
authorised to make it. Even if it had been paid with the avowant’s consent and 
he had afterwards repaid the plaintiff, the former might have avowed for the 
whole rent in arrear; and yet if it could have been considered as part payment of 
the rent by the tenant at first, the defendant could not afterwards have avowed 
for that part of the rent, and it is not alleged in the plea that the defendant has 

aid him. 
Ss the land-tax Acts a special provision is made to enable the tenant to deduct 
the land-tax which is a charge on the land, out of the rent to be paid to the land- 
lord. This furnishes a strong argument to show that in the contemplation of the 
legislature, paying the land-tax by the tenant would not have been ee - 
part payment of the rent to the lessor, otherwise it would have been nugatory to 


have inserted this clause in those acts. 


LORD KENYON, C.J.—It is incumbent on a party who wishes to establish a 
point contrary to all justice and equity, to produce some direct authority Alora 
that there is an inflexible rule of law established in opposition to justice ; ae 
such authority has been produced by the defendant to support his ee : 
rinciples that have been relied on in the argument, that a set-off canno 


c i tor 
d to an avowry for rent, and that no person can make another his deb 
person against his consent, are not 


general p 
be pleade 
by voluntarily paying the debt of that other 
questioned. 


As to the first, it is much to be lamented that it should have been so decided. 
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However, for the sake of certainty in the law, we must submit to those decisions 
until the legislature alters the law. But this is not a cross-demand; the ground 
rent paid by the plaintiff was in discharge of a demand superior to the improved 
rent; it was the first charge from which the defendant was to exonerate himself 
before he put any of the rent due from the plaintiff into his own pocket. This was 
a payment in respect of the occupation. 

To the other proposition I perfectly subscribe, but it cannot govern this case. B 
Here the plaintiff was sub-tenant to an estate of the defendant’s held under the 
Duke of Portland. The ground rent being in arrear, the Duke of Portland’s agents 
applied to the plaintiff for payment, which they had in their power to enforce by 
distress—and they even threatened to do so. It was, therefore, by compulsion 
that the plaintiff paid this money which was due in respect of the very property 
which he held as tenant to the defendant, and of the same property for which this C 
distress was made. ‘This then is clearly distinguishable from the case of a volun- 
tary payment made to charge another person with a debt against his consent. 
The defendant insists that, though all this property was liable, to the ground rent - 
and though this was the first charge on the land, he is to receive the whole of the 
reserved rent from the plaintiff without making any deduction for the ground rent. - 
But a more unconscientious proposition was never stated in a court of justice. D 


BULLER, J.—There is a great difference between a payment and a set-off; the 
former may be pleaded to an avowry, though the latter cannot. That is a good 
payment which is paid as part of the rent itself in respect of the land; but a set-off 
supposes a different demand, arising in a different right. 

A case put at the Bar admits of a decisive answer. It was said that if the 
tenant had paid the ground rent and the defendant had afterwards repaid him, the E 
latter could not avow for the whole rent; but whether the payment of a sum of 
money is to be considered as a payment by one person for the debt of another, must 
depend on the will and consent of both parties; and if it be once considered by 
both as payment, the debt cannot afterwards be revived. My answer to the case 
supposed is this: that the payment there never was considered by both as a pay- 
ment; and, if not, the whole rent remains due. I consider this case as a lease 2 
by the defendant to the plaintiff at the annual rent of £50 out of which £5 per 
annum was to be paid to the ground landlord; and, therefore, a payment of that 
ground rent is a payment of so much rent to the defendant and may be pleaded 
in answer to the avowry for rent. Neither can we suppose, on this record, that the 
defendant ever repaid the plaintiff this ground rent, for if he had, he might have 
replied that fact. G 


_GROSE, J.—The principles relied on by the defendant's counsel are not disputed 
but they are not applicable to this case. It must be admitted that a plaintiff can- 
not plead a set-off to an avowry for rent, and that one person cannot make another 
his debtor by a voluntary payment. But this is neither the one nor the other; it 
is a compulsory payment made by the plaintiff to protect him from a distress for H 
the ground rent due to the original landlord. 








Judgment for plaintiff. 
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[Apmiratry Courr (Sir William Scott), February 13, 1799] 
[Reported 1 Ch. Rob. 196] 
$ Alien—Enemy—Trade with alien enemy—No licence from Crown—Confiscation 
of goods. 
Alien—Enemy—Right to sue in English courts—Circumstances negativing char- 
acter of enemy. 
_ British merchants are not at liberty to trade with the enemy without the 
King's licence. All goods taken in such a trade are liable to confiscation. 
Carriage in a neutral bottom gives no protection to a cargo that is otherwise 
C iiable to confiscation. 

No man can sue in the British courts who is a subject of the enem y unless 
under particular circumstances that pro hae vice dfscharge him from the char. 
acter of an enemy, such as his coming under a flag of truce, a cartel, a pass, 
or some other act of public authority that puts him in the King’s peace pro 
hae vice. 


D Notes. Approved: Potts v. Bell (1800), 8 Term Rep. 548. Distinguished: The 
Ionian Ships (1855), 2 Ecc. & Ad. 212. Considered and Applied: Esposito v. 
Bowden, [1843-60] All E.R.Rep. 39. Referred to: The Chile (1914), 84 L.J.P. 1; 
The Marie Glaeser, [1914] P. 218; Arnhold Karberg & Co. v. Blythe, Green, Jour- 
dain & Co., Schneider v. Burgett and Newsam, [1915] 2 K.B. 379; The Mowe, 

|, [1915] P. 1; Continental Tyre and Rubber Co. (Great Britain) v. Daimler Co. 

E (1915), 84 L.J.K.B. 926, C.A.; Porter v. Freudenberg, [1914-15] All I.R.Rep. 


918; The Panariellos (1915), 84 L.J.P. 140; Zine Corpn. v. Aron Hirsch und Sohn, 


[1914-15] All E.R.Rep. 487; British and Foreign Marine Insurance Co. v. Samuel 
Sanday & Co., [1916-17] All E.R.Rep. 134; Halsey v. Lowenfield, [1916-17] 
All E.R.Rep. 1044; The Manningtry, [1916] P. 329; Continho Caro & Co. v. Ver- 
mont & Co., [1917] 2 K.B. 587; Rodriguez v. Speyer Bros., [1918-19] All E.R.Rep. 
F 884; Ertel Bieber v. Rio Tinto Co., [1918-19] All E.R.Rep. 127; Johnstone v. 
Pedler, [1921] All E.R.Rep. 176; The Glenroy, [1943] P. 109; V/O Sovfracht v. 
Gebr. Van Udens Scheepvaarten Agentuur Maatschappij, [1943] 1 All E.R. 76; 
Schering, Ltd. v. Stockholms Enskilda Bank, [1943] 2 All E.R. 486; Hangkam 
Kwingtong Woo v. Liu Lan Fong, [1951] 2 All E.R. 567. 





As to trade with alien enemies, see 39 Hauspury’s Laws (3rd Edn.) 36-40; as to 


G prize, see generally 30 Hatspury’s Laws (3rd Edn.) 638 et seq.; and for cases see 
2 Dicest (Repl.) 241-245, 276-277. 


Cases referred to: 

(1) The Fortuna (1795), cited in 1 Ch. Rob. at p. 212; 2 Digest (Repl.) 276, 641. 

(2) The Ringende Jacob (1750), cited in 1 Ch. Rob. at p. 202; 2 Digest (Repl.) 

7 276, 641. 

(3) The Lady Jane (1749), cited in 1 Ch. Rob. at p. 202; 2 Digest (Repl.) 276, 

641, 

(4) The Deergarden (1747), cited in 1 Ch. Rob. at p. 202; 2 Digest (Repl.) 276, 

641. 

(5) The Elizabeth (1749), cited in 1 Ch. Rob. at p. 202; 2 Digest (Repl.) 276, 

641. 

: (6) The Juffrouw Louisa Margaretha (1781), cited in 1 Ch. Rob. at p. 208; 2 

Digest (Repl.) 276, 641. ; 

(7) The St. Louis (alias El Allessandro) (1781), cited in 1 Ch. Rob. at p. 204; 
-:165 E.R. 149, H.L.; 87 Digest (Repl.) 474, 238. 

(8) The Compte de Wohronzoff (1781), cited in 1 Ch. Rob. at p. 205; 2 Digest 


(Repl.) 276, 641. 
(9) The Expedite van Roterdam (1782), cited in 1 Ch. Rob. at p. 206; 2 Digest 


(Repl.) 276, 641. 


g 
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(10) The Bella Guidita (1785), cited in 1 Ch. Rob. at p. 207; 2 Digest (Repl.) 276, 

(11) ah 3B (1795), cited in 1 Ch. Rob. at p. 210; 2 Digest (Repl.) 276, 

(12) Pi taht (1795), cited in 1 Ch. Rob. at p. 213; 2 Digest (Repl.) 276, 

(13) Pe, Ae (1795), cited in 1 Ch. Rob. at p. 214; 2 Digest (Repl.) 276, 

(14) hares Mason (1786), 1 Term Rep. 88; 99 E.R. 987; 2 Digest (Repl.) 255, 
bd4. 


Claim of several British merchants for goods purchased on their account in Hol- 
land, and shipped on board a neutral vessel. ‘ 

The affidavit annexed to the claims set forth that Mr. Malcolm of Glasgow, and 
several other Scottish merchants, had, long prior to hostilities, been used to trade 
extensively with Holland in the importation of various articles of the produce of 
Holland, which were particularly wanted for the use of Glasgow, and essentially 
necessary to the agriculture and manufacture of that part of the kingdom. After 
the invasion of Holland by the French, they had constantly applied for and ob- 
tained special orders of His Majesty in Council, permitting them to continue that 
trade. After the passing of the Acts of Parliament 35 Geo. 3, c. 15 and ec. 80, 
36 Geo. 3, c. 76, and 87 Geo. 8, c. 12, confirming and continuing the Orders of 
Council of Jan. 16 and 21, it was apprehended in Scotland, that by these Acts the 
importation of such goods was made legal: but for the greater security, they still 
made application to the Commissioners of Customs at Glasgow, to know what 
they considered to be the interpretation of the said Acts, and whether His Majesty’s 
licence was still necessary. In answer to such application, the merchants were 
informed, under the opinion of the law advisers of the said commissioners, that 
no such Orders of Council were necessary, and that all goods brought from Holland 
would in future be entered without them. In consequence of such information, 
they had caused the goods in question to be shipped at Rotterdam for their account; 
ostensibly documented for Bergen to avoid the enemy’s cruisers. 

The statute 35 Geo. 3, c. 15 (Mar. 16, 1795), reciting and confirming the orders 
of council of Jan. 16 and 21 (which allowed goods coming to ports of this kingdom 
directly from any port of Holland, and navigated in any manner, to be landed 
and secured in warehouses for the use of the proprietors till further orders), enacted 
that it should be lawful to import such goods belonging to subjects of [Holland], 
or to any who were subjects before Jan. 19, 1795, or to any subject of His Majesty, 
to be landed and secured in warehouses for the benefit of the proprietor, and for 
the security of the revenue. The subsequent Acts contained further regulations 
for property coming from Holland, in the ambiguous situation of the two countries 
at that time. 





SIR WILLIAM SCOTT.—This is the case of a ship laden with flax, madder, 
geneva, and cheese, and bound from Rotterdam ostensibly to Bergen; but she was 
in truth coming to a British port, and took a destination to Bergen to deceive 
French cruisers; and as the claim discloses (of which I see no reason to doubt the 
truth) the goods were to be imported on account of British merchants, being most 
of them articles of considerable use in the manufactures and commerce of this 
country, and being brought under an assurance from the Commissioners of the 
Customs in Scotland that they might be lawfully imported without any licence, 
by virtue of the statutes 385 Geo. 3, c.-15 and c. 80. It is said that these circum- 
stances compose a case entitled to great indulgence; and I do not deny it. But 
if there is a rule of law on the subject binding the court, I must follow where that 
rule leads me; though it leads to consequences which I may privately regret, when 
I look to the particular intentions of the parties. 


In my opinion there exists such a general rule in the maritime jurisprudence of 
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this country by which all trading with the public enemy, unless with the per- 
ana - the sov eeean,. 1s forbidden. It is not a principle peculiar to the mari- 

e law of this country; it is laid down by ByNnK'ERSHOEK as a universal principle 
of law : Ex natura belli commercia inter hostes cessare non est dubitandum. 
Quamvis nulla specialis sit commerciorum prohibitio, ipso tamen jure belli com- 
mercia esse vetita, ipse indictiones bellorum satis declarant, etc. He proceeds to 
observe that the interests of trade, and the necessity of obtaining certain com- 
modities, have sometimes so far overpowered this rule, that different species of 
traffic have been permitted, pro ut e ressua, subditorumque uorum esse censent 
principes: ByNKERSHOEK, QuAESTIONUM JouRIS Pusticr, vol. 1, c. 8. But it is in 
all cases the act and permission of the Sovereign. Wherever that is permitted, 
it is a suspension of the state of war quoad hoc. It is, as he expresses it, pro 
parte sic bellum, pro parte pax inter subditos utriusque principis. It appears 
from these passages to have been the law of Holland. Vain, lib, 8, tit. 6, art. 8, 
states it to have been the law of France, whether the trade was attempted to be 
carried on in national or in neutral vessels. It will appear from a case, which 
I shall have occasion to mention (The Fortuna (1)), to have been the law of 
Spain; and it may, I think, without rashness be affirmed to have been a general 
principle of law in most of the countries of Europe. 

By the law and constitution of this country, the Sovereign alone has the power 
of declaring war and peace; he alone, therefore, who has the power of entirely 
removing the state of war, has the power of removing it in part, by permitting, 
where he sees proper, that commercial intercourse which is a particular suspension 
of the war. There may be occasions on which such an intercourse may be highly 
expedient. But it is not for individuals to determine on the expediency of such 
occasions on their own notions of commerce, and of commerce merely, and pos- 
sibly on grounds of private advantage not very reconcilable with the general in- 
terest of the State. It is for the State alone, on more enlarged views of policy, and 
of all circumstances that may be connected with such an intercourse, to deter- 
mine when it shall be permitted, and under what regulations. In my opinion, 
no principle ought to be held more sacred than that this intercourse cannot subsist 
on any other footing than that of the direct permission of the State. Who can be 
insensible to the consequences that might follow if every person in time of war 
had a right to carry on a commercial intercourse with the enemy, and under colour 
of that, had the means of carrying on any other species of intercourse he might 
think fit? The inconvenience to the public might be extreme; and where is the 
inconvenience on the other side, that the merchant should be compelled in such a 
situation of the two countries to carry on his trade between them (if necessary) 
under the eye and control of the government charged with the care of the public 
safety? 

Another principle of law, of a less politic nature, but equally general in its 
reception and direct in its application, forbids this sort of communication as funda- 
mentally inconsistent with the relation at that time existing between the two coun- 
tries; and that is, the total inability to sustain any contract by an appeal to the 
tribunals of the one country on the part of the subjects of the other. In the law 
of almost every country, the character of alien enemy carries with it a disability 
to sue, or to sustain in the language of the civilians a persona standi in judicio. 
The peculiar law of our own country applies this principle with great rigour. The 
same principle is received in our courts of the law of nations. They are so far 
British courts, that no man can sue therein who is a subject of the enemy, unless 
under particular circumstances that pro hac vice discharge him from the character 
of an enemy; such as his coming under a flag of truce, a cartel, a pass, or some 
other act of public authority that puts him in the King’s peace pro hac vice. But 
otherwise he is totally ex lex. Even in the case of ransoms which were contracts, 
but contracts arising ex jure belli, and tolerated as such, the enemy was not per- 

i in hi for the payment of the ransom bill; but the 
mitted to sue in his own proper person peyn PERS Hee i 
payment was enforced by an action brought by the imprisoned hostage in the cou 
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of his own country, for the recovery of his freedom. A State in which contracts 
cannot be enforced, cannot be a State of legal commerce. If the parties who are 
to contract have no right to compel the performance of the contract, nor even to 
appear in a court of justice for that purpose, can there be a stronger proof that 
the law imposes a legal inability to contract? To such transactions it gives no 
sanction; they have no legal existence; and the whole of such commerce 1s 
attempted without its protection and against its authority. BYNKERSHOEK ex- 
presses himself with great force upon this argument in his first book, chapter 7, 
where he lays down that the legality of commerce and the mutual use of courts 
of justice are inseparable: he says that cases of commerce are indistinguishable 
from cases of any other species in this respect—Si hosti semel permittas actiones 
exercere, difficile est distinguere ex qua causa oriantur, nec potui animadvertere 
illam distinctionem unquam usu suisse servatam. 

On these and similar grounds it has been the established rule of the law of this 
court, confirmed by the judgment of the supreme court, that a trading with the 
enemy, except under a royal licence, subjects the property to confiscation: and ~ 
the most eminent persons of the law sitting in the supreme courts have uniformly 
sustained such judgments. 

In The Ringende Jacob (2), a Swedish ship, which went from London to Bordeaux 
in ballast, there took in seventy-one tons of wine for Mr. Minet, Mr. Challie, and 
Mr. Fetherstonhagh, to be delivered at Guernsey, but with false clearances at 
Bordeaux to deceive the enemy, was condemned by the Lords of Appeal on Feb. 7, 
1750, in affirmance of the judgment of the Admiralty. In The Lady Jane (8), a 
Hamburg ship laden at Mallaga with mountain wine, the cargo of which was claimed 
by English merchants as the produce of goods sent to Spain before the war, was con- 
demned on April 13, 1749: present, the Lord President, the Archbishop of York, 
and Baron Clerke. In The Deergarden (4) of Stockholm, woollen goods were 
shipped ostensibly at Lisbon; the voyage was in fact to the enemy’s port at Bilboa, 
but on British account. The cargo was condemned on Mar. 15,1747. In The Eliza- 
beth (5) of Ostend, cargo, the property of British subjects, coming from an enemy’s 
port was condemned on Jan. 27, 1749: present, the Duke of Dorset, the Earl of 
Pembroke, the Right Honourable W. Pitt, Denison, J., and Cuive, J., held: 


“that a British subject cannot trade with the enemy, but that the only punish- 
ment which the Admiralty can inflict was confiscation of the goods.”’ 


The Juffroww Louisa Margaretha (6), Lords, April 3, 1781, was the case of a claim 
of Messrs. Escott and Read of London, for wines and other articles shipped on board 
a Dutch ship on April 7, 1780, at Malaga, for their account. The affidavit of claim 
stated that Mr. Escott was one of a house of trade, known by the name of Escott 
and Read of London; that they had for twenty years immediately preceding hos- 
tilities between Great Britain and Spain, carried on considerable trade a and 
from Malaga, and had an established house of trade at Malaga, where Mr. Escott 
had resided about thirty years preceding, excepting the last ten months when he 
had left that place, and had since resided in England. It further stated that con- 
siderable quantities of wine and other merchandise belonging to the said house 
(deposited in vaults and warehouses set apart for the same) had been left at 
Malaga under the care of Mr. Grivegnée, a Fleming by birth, brought up in that 
house, who was suffered to remain to preserve the said goods during hostilities 
unless a favourable opportunity should offer of sending them to London. It aicicd 
the destination to have been to Ostend, and the property to have been described for 
neutral account and risk, to avoid the enemy’s cruisers; and claimed the whole 
as the entire property of the house of London, out of which Mr. Grivegnée was to 
receive 14 per cent. but no other emolument whatever. The judgment of the 
Court of Admiralty rejecting the claim of Mr. Escott was siieneae present, the 
Karls of Bathurst, Sandwich, Marchmont, Hillsborough, Clarendon, Viscount Stor- 
mont, Lord Grantham, Lord Loughborough, Chief Justice of the Common Pleas 
Sir Richard Worsley, Sir J. Goodricke and Sir John Rardley Wilmot. ¢ 


CaN 
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P —, oe Alessandro) (7), Lords, July 18, 1781, was the case of 
a As phe Menaapadesas for certain peltries shipped by them on board 
he se oa ee ah eee ipa to Bordeaux, and consigned to merchants there, on 
i lig pee aa —. wis shippers. The affidavit stated the history of Mr. 
Morg e year 1764, when he left England to settle in West Florida, and 
his subsequent transactions from 1774 on the river Mississippi; where finding no 
troops nor any sort of protection granted by the British government to those 
settled on the British part of the banks of that river, he had kept a ship as a float- 
ing storehouse, living himself at New Orleans by permission of the governor, under 
an express condition that he should not land any sort of goods in any part of the 
Spanish dominions. It then stated that in 1779, finding the American troops in 
such force all over the river as to prevent any English ship from coming up the 
river, and that it was impossible to make any remittances to England but by hiring 
neutral vessels, he shipped the goods in question on board the St. Louis, belong- 
ing to inhabitants of New Orleans, at that time nefitral subjects, that being the 
only vessel at New Orleans bound to any port of Europe; that they were consigned 
to merchants at Bordeaux, to be there sold, and the proceeds remitted to Mr. 
Mather in London; that he was obliged to resort to this mode of remittance that 
the goods might not perish on his hands. Annexed to the affidavit was a certificate 
of Colonel Dickson, the British commander in those parts, certifying that Mr. 
Morgan, a British subject, had received permission under the 12th article of the 
capitulation of Baton Rouge, to convey himself and family to London under a pass- 
port from the Spanish governor. The sentence of the Court of Admiralty, con. 
demning the ship and cargo as enemy’s property, or otherwise liable to confisca- 
tion, was affirmed: present, the Earl of Bathurst, the Earl of Clarendon, and 
Lorp LoucHBorouGH, Chief Justice of the Court of Common Pleas. 

The Compte de Wohronzoff (8), Lords, July 19, 1781, was the case of a claim of 
Mr. Daly, Mr. G. Byrne, and other Irish merchants, for the ship and certain quan- 
tities of French wines shipped at Bordeaux in May, 1780, on their account, with 
ostensible papers for Russia. It was stated in support of their claim that during 
the whole of the war the commissioners of His Majesty’s revenue and excise in 
Ireland had constantly permitted trade to be carried on from Bordeaux to Dublin, 
in the same manner as it was before hostilities commenced; and all ships belong- 
ing to British owners, navigated according to law, with cargoes the property of 
British owners, coming immediately and openly from Bordeaux, had been and 
still were admitted to enter and invoice their cargoes from thence; and that on all 
cargoes so entered the regular duties had been paid. An Act of Parliament was 
recited, passed in Ireland in the 19th and 20th years of his present Majesty [George 
III], by which it is enacted, that from June 24, 1780, till Dec. 25, 1781, there 
should be paid an additional duty of £10 7s. per tun on all French wines imported 
into Ireland during the said period. The practice of admitting such cargo to an 
entry was proved by an extract from the entries office, by which it appeared that 
several cargoes of a similar nature had been permitted to enter: and it was con- 
tended, that the Act of the Irish legislature was decisive, as far as it was competent 
for them to decide, being made long after the commencement of hostilities; as it 
could not be imagined that they would be inattentive to public affairs, or propose to 
draw a revenue from a trade prohibited and illegal. The judgment of the Court 
of Admiralty, condemning the ship and cargo as good and lawful prize, was affirmed, 
and the appellant was condemned in the costs of the appeal: present, the Earl of 
Bathurst, the Earl of Hillsborough, the Earl of Clarendon, Lorp LouGHBOROUGH, 
Chief Justice of the Common Pleas. 

The Expedite van Roterdam (9), Lords, July 18, 1782, was the case of the 
claim of Messrs. Gregory and Turnbull of London, for a quantity of wine and 
other articles shipped on board a Dutch ship on Dec. 20, 1780, at Malaga, for them, 
though ostensibly for the account and risk of Mr. Carl Thomasze of Amsterdam, 
their agent, Holland being then at peace with this country. The affidavit of the 
claimant recited an Act (20 Geo. 3, c. 45), passed to permit goods the product or 
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manufacture of certain places within the Levant or Mediterranean seas, to be im- 
ported into Great Britain or Ireland in British or foreign vessels from any place 
whatsoever; enacting, that from Jan. 1, 1780, any goods which had been usually 
imported from any port or place in Europe within the Straits of Gibraltar (with 
an exception respecting the dominions of the Grand Signior [Sultan of Turkey]), 
should and might, during the continuance of the said act, be imported and brought 
by any person or persons whatsoever into Great Britain or Ireland in any ship be- 
longing to any State in amity with His Majesty. The affidavit stated that the 
importation had been in every respect conformable to the said Act, and that the 
said goods were coming for the sole account, risk, and benefit of their house; being 
described in the bill of lading to be at the account and risk of Carl Thomasze, only 
to avoid the enemy's cruisers. The judgment of the Court of Admiralty condemn- 
ing these goods was affirmed: present, Lord Camden, the Earl of Effingham, and 
Lord Ashburton. 


The Bella Guidita (10), Lords, July 20, 1785, was the case of a claim of Mr. — 


Vaughan and other British merchants, sending a cargo of provisions on board a 
Venetian vessel from Ireland to Grenada, one of the islands then lately taken by 
the French. ‘The affidavit of claim set forth the particular situation of that and 
the other islands, since they had fallen into the possession of the French; that 
they were not considered by the French government as entirely French islands; 
that by a certain ordinance of the French king, it was ordained that the merchants 
and inhabitants of all or most of the conquered islands should, as to their trade 
and commerce, be upon the same terms and footing as the British merchants and 
inhabitants of the island of Dominica; that by the 17th article of the capitulation 
of the island of Dominica in 1778, it was permitted to the merchants of the said 
island, until peace, to receive vessels (except English) to their address from all 
parts of the world, without their being confiscated; that before Dutch hostilities 
broke out, the trade between the conquered islands and Great Britain had been 
carried on through the island of St. Eustatius, under the sanction of British Acts of 
Parliament, for the purpose of supplying the islands with provisions absolutely 
necessary for their subsistence; and of taking off the produce in payment to British 
merchants, as the only means of keeping down the interests due to them on mort- 
gage on the plantations. That after the Dutch hostilities, it became notorious to 
the British government that the obstruction of this trade would be attended with 
very serious consequences to the British interests in the said islands; and under 
these considerations an Act (20 Geo. 3, c. 29) was passed, reciting that during 
the said hostilities the islands of Grenada and the Grenadines had been taken by 
the French king, but it was just and expedient to give every relief to the pro- 
prietors of estates in the said islands; and enacting, that no goods or merchan- 
dise of the growth, produce, or manufacture of the said islands, on board neutral 
vessels, going to neutral ports, should be liable to condemnation as prize. That 
under this view of the necessitous situation of the said island, and of the favour- 
able manner in which it was considered by the government of this country, the 
claimants chartered this ship to carry out a cargo-of provisions to Grenada, and 
bring back in return a cargo of the produce of that island; that there was an osten- 
sible destination to St. Thomas merely for the purpose of avoiding the enemy’s 
cruisers. The judgment of the Vice-Admiralty Court of Barbados, condemning 
the cargo as French property, was affirmed, and the appellant condemned in the 
costs of appeal: present, Lorp Campen, President of the Council, the Earl of 
Effingham, the Marquis of Caermarthen, Viscount Howe, and Lord Sydney. 

The Eenigheid (11), Lords, Mar. 21, 1795, was the case of a claim of Mr. Hankey 
of London and of Mr. Alphen of Rotterdam, for a quantity of corn shipped on board 
a Lubeck ship in December, 1792, from Rotterdam to Nantes. It appeared from 
the evidence that the ship was chartered for this voyage on Dec. 6, 1792, and that the 
cargo was actually laden in the same month, but by various accidental delays, 
the ship was prevented from putting to sea till Feb. 9. Hostilities were declared 
by the ruling powers of France against England and Holland on Feb. 1, 1793. 
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It was contended for the captors that, hostilities having been declared by the ruling 
powers of France against England and Holland on Feb. 1, 1793, no cargo ae 
less a cargo so essential to the French as wheat) could lawfully be sent from 
Holland for France, on account of British and Dutch subjects, on Feb. 9: subse- 
quent to which, this ship, with the cargo of wheat in question on board, ‘eh sail 
from Helvoetsluys for Nantes; and having been captured in such voyage on Feb. 26 
the cargo was rightly, justly, and lawfully condemned as prize i the British 
captors. The sentence of the Court of Admiralty, condemning the whole cargo 
was affirmed: present, the Earu or Mansriexp, President of the Council Lard 
Auckland, Str Ricuarp Pepper ARDEN, M.R., Sm J. Eyre, Chief Justice of the 
Common Pleas, Sir W. Wynne, and Charles Greville, Esq. 

The Fortuna (1), Lords, June 27, 1795, was the case of a claim of Messrs. Tupper 
and Drake, British merchants carrying on trade at Barcelona, for a quantity of 
wines shipped on board a Swedish vessel at Barcelona, in January, 1793, ‘and 
destined to Calais. It appeared in evidence that the ship was chartered for this 
voyage on Jan. 11, 1798, that she sailed to Tarragona and Saloe (in which latter 
port she arrived on Feb. 15), and completed her cargo, and sailed on her voyage 
to Calais on Mar. 21. The ship was taken on April 8 by a Spanish frigate, and 
released under this sentence of the Spanish Court of Admiralty : 


“That considering the vessel is under neutral colours; that the cargo does not 
consist of contraband goods; that the concerned do not appear other than mer- 
chants resident in Spain; that the war was not declared against France neither 
when she was laden or when she was detained, because it was on Mar. 20, and 
the last bill of lading appears dated at Saloe on the 15th of the said month, 
from whence she sailed on the 21st, they ought and did command the said 
brig to be set at liberty.”’ 


For the captors it was contended that the ship was liable to confiscation because 
she sailed from Spain for Calais many months subsequent to the commencement 
of hostilities by the French against this country and against Spain; and because 
it was incumbent on the proprietors to have prevented the sailing of this ship 
from Spain for Calais, or to have shown that every endeavour had been used for 
that purpose. The sentence of the High Court of Admiralty, condemning the 
cargo, was affirmed: present, the EarLt or MansFrietp, Lord St. Helens, Sir W. 
Wynne, and Sylvester Douglas, Esq. 

The Freeden (12), Lords, July 4, 1795, was the case of a claim of Messrs. Herries, 
Keith, and Stembor, of Barcelona, merchants, for a quantity of brandies shipped 
on board a Swedish ship at different Spanish ports, in the months of March and 
April, 1793. It appeared in evidence that the firm consisted of Sir Robert Herries 
and Charles Herries, resident in London; Alexander Keith, a British subject resi- 
dent at Barcelona; George Keith, a British subject resident at Ostend; and Frederick 
Stembor, a Dutch subject resident at Barcelona. The vessel was chartered on 
Mar. 7 for Ostend. On Mar. 14 she sailed from Barcelona to Terrendembarra, 
and from thence on Mar. 23 for Terragona, where the cargo in question was com- 
pleted. She sailed from thence on April 3, and put into Malaga on May 6; and 
proceeding on her voyage, was taken on June 2 by a French privateer, and re- 
taken on June 23 by the respondents. On the former hearing leave was given to 
Sir Robert Herries, resident in London, to give proof that on the breaking out of 
hostilities they had taken means to prevent their being implicated in the conse- 
quences of an illicit commerce. A letter was accordingly brought in, written on 
Feb. 12, 1793, in which was this passage : 

“We have learnt with certainty the declaration of war in France against this 
country and Holland, as well as the actual commencement of hostilities by 
the capture of several of our trading vessels; in consequence of which letters 
of marque and general reprisals are granted here against all ships and goods 
belonging to France, or to any persons, being subjects of France, or inhabiting 
within any of the territories of France.”’ 
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The judgment of the High Court of Admiralty, condemning the cargo, was 
affirmed: present, the Haru or MANSFIELD, Lord President of the Council, Sir 
Ricuarp Pepper ARpDEN, M.R., Sir W. Wynne, Sylvester Douglas, and Charles 
Greville. 

The William (13), Lords, Dec. 19, 1795, was the case of a claim of Messrs. 
Munro, Macfarlane & Co. of Grenada, for a quantity of sugars shipped on their 
account at Guadaloupe in June, 1793. It appeared from the claimant’s affidavit 
that for some years prior to the war a trade had been carried on by the merchants 
of the British islands, supplying the French islands with slaves, on credit, to 
receive payment in sugars of the ensuing year. That there was, on that account, 
also a considerable debt due to them from the French merchants. That the sugar 
in question had actually been received at Guadaloupe by the agent of the claimants, 
for slaves sold on their account prior to the war. The judgment of the Vice- 
Admiralty Court of St. Christopher, condemning the ship and cargo, was affirmed : 


present: the Hart or Mansrietp, President of the Council, Lord St. Helens, Sir 


RicwarD Pepper ARDEN, M.R., and Sir W. Wynne. ; 

I omit many other cases of the last and the present war, merely on this ground 
that the rule is so firmly established, that no one case exists which has been per- 
mitted to contravene it. For I take upon me to aver that all cases of this kind 
which have come before that tribunal have received a uniform determination. 
The cases which I have produced prove that the rule has been rigidly enforced : 
where Acts of Parliament have on different occasions been made to relax the navi- 
gation law and other revenue Acts; where the government has authorised, under 
the sanction of an Act of Parliament, a homeward trade from the enemy’s posses- 
sions, but has not specifically protected an outward trade to the same, though 
intimately connected with that homeward trade, and almost necessary to its 
existence; that it has been enforced where strong claims not merely of convenience 
but of necessity executed it on behalf of the individual; that it has been enforced 
where cargoes have been laden before the war, but where the parties have not used 
all possible diligence to countermand the voyage after the first notice of hostilities; 
and that it has been enforced not only against the subjects of the Crown, but like- 
wise against those of its allies in the war, on the supposition that the rule was 
founded on a strong and universal principle which allied States in war had a right 
to notice and apply mutually to each other’s subjects. Indeed, it is the less neces- 
sary to produce these cases, because it is expressly laid down by Lorp MANSFIELD, 
as I understand him, that such is the maritime law of England (Gist v. Mason 
(14)): and he who for so long a time assisted at the decisions of that court, and 
at that period, could hardly have been ignorant of the rule of decision on this im- 
portant subject; though none of the instances which I happen to possess prove 
him to have been personally present at those particular judgments. What is meant 
by the addition ‘‘but this does not extend to a neutral vessel,’’ it is extremely diffi- 
cult to conjecture, because no man was more perfectly apprised that the neutral 
bottom gives, in no case, any sort of protection to a cargo that is otherwise liable 
to confiscation; and, therefore, I cannot but conclude, that the words of that great 
person must have been received with some slight degree of misapprehension. 

What the common law of England may be, it is not necessary, nor perhaps 
proper for me to inquire; but it is difficult to conceive that it can by any possi- 
bility be otherwise, for the rule in no degree arises from the transaction being 
upon the water, but from principles of public policy and of public law, which are 
just as weighty on the one element as on the other, and of which the cases have 
happened more frequently upon the water, merely in consequence of the insular 
situation of this country. But when an enemy existed in the other part of the 
island (the only instance in which it would occur upon the land), it appears from 
the case referred to [from 2 Roun. Apr. 173] by that noble person [Lorp Mans- 
FIELD, C.J., in Gist v. Mason (14), 1 Term Rep. at p- 89], to have been deemed 
equally criminal in the jurisprudence of this country. 

The general rule of law being in my apprehension clear, it is only to be inquired 
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whether there are any distinctions which take this case out of the application. I 
need not add that these must be legal distinctions, and not such as present mere 
considerations of indulgence and compassion—or mere considerations of the utility 
of the particular commerce; for to these the court has no power to give way. A 
reference has been made to the statutes. It is not argued that the statutes will, 
in the just apprehension of them, authorise such a trade, but that they might have 
led to an innocent mistake on the subject. These statutes, it is admitted, were 
made to apply only to the property of persons in Holland, while hostilities were 
impending. It was necessary that some provisions should be made for the security 
of the loyal Dutchmen who might migrate to this country. It was found neces- 
sary, on this account, to relax the navigation laws; and for this purpose an Order 
of Council first issued, which was afterwards confirmed by these Acts, as necessary 
to support the order and protect those who acted under it, but merely with respect 
to property so circumstanced. These were mere Custom House regulations, and 
nothing else; and it is impossible to entertain a dotbt respecting the interpreta- 
tion of them. 

It appears that these parties had before applied to the council for special orders, 
and had always obtained them. It is much to be regretted that they had not 
applied again to the same source of information: instead of doing so, they con- 
sulted the Commissioners of the Customs, very proper judges to ascertain what 
goods might be imported under the revenue laws: but this is a matter of general 
law, on which they are not the persons best qualified to give information or advice. 
The intention of the parties might be perfectly innocent; but there is still the fact 
against them of that actual contravention of the law, which no innocence of in- 
tention can do away. The same pleas were urged, and with equal reason, for Mr. 
Escott [in The Juffrouw Louisa Margaretha (6)], and in many other cases: but 
it has been decided by a court which has much greater power of construction, that 
such pleas could not be sustained. I may feel greatly for the individuals who, 
I have reason to presume, acted ignorantly under advice that they thought safe: 
but the court has no power to depart from the law which has been laid down; and 
I am under the necessity of rejecting the claims. 

Freight and expenses were given to the master. 

On application that the court would decree the expenses of the claims to be 
paid out of the cargo, it was contended that there was no instance in which the 
court had done this, but in cases of recapture. 

The court directed the expenses to be paid. 
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DOVASTON v. PAYNE 


[Court or Common Puras (Eyre, C.J., Buller, Heath and Rooke, JJ.), January 10, 

1795] 

[Reported 2 Hy. Bl. 527; 126 E.R. 684] 
Animal—Cattle—Distress damage feasant—Cattle straying from highway—Right - 
of adjoining owner to distrain—Failure by adjoining owner to fence property | 

—Unlawful use of highway by animal. 

Where cattle escape from the highway to the land of an adjoining owner 
through fences which he ought to have repaired, but has failed to do so, the 
cattle may be distrained if they were not lawfully upon the highway. The 
owner of the cattle must, therefore, show not merely that the cattle were on 
the highway, but also that they were passing on the highway. 


A 


Notes. Considered: Fawcett v. York and North Midland Rail. Co. (1851), 16 ~ 


Q.B. 610. Explained: Rangeley v. Midland Rail. Co. (1868), 3 Ch. App. 306. 
Considered: St. Mary, Newington, Vestry v. Jacobs (1871), L.R. 7 Q.B. 47; 
Hawkins v. Rutter, [1892] 1 Q.B. 668; Haig and Baxter v. West (1893), 68 L.T. 
581; Harrison v. Duke of Rutland, [18914] All E.R.Rep. 514; Hickman v. 
Maisey, [1900] 1 Q.B. 752; Sutcliffe v. Holmes, [1946] 2 All E.R. 599. Referred 
to: Ricketts v. East and West India Docks, etc., Rail. Co. (1852), 12 C.B. 160; 
Manchester, Sheffield and Lincolnshire Rail. Co. v. Wallis (1854), 14 C.B. 213; 
Dawes v. Hawkins (1860), 8 C.B.N.S. 848; R. v. Rathmines and Rathgar Improve- 
ment Comrs. (1864), 11 L.T. 281; Dickinson v. London and North Western Rail. 
Co. (1866), Har. & Ruth. 399; Lawrence v. Hitch (1868), L.R. 3 Q.B. 521; Mercer 
v. Woodgate (1869), L.R. 5 Q.B. 26; Arnold v. Holbrook (1878), 42 L.J.Q.B. 80; 
Cubitt v. Maxse (1873), L.R. 8 C.P. 704; Liddel v. North Riding of Yorkshire 
County Council, [1934] All E.R.Rep. 222. 

As to trespass by animals, see 1 Hatssury’s Laws (3rd Edn.) 668 et seq.; 
as to rights of passage over highways, see 19 Hatssury’s Laws (8rd Edn.) 73 et 
seq.; and for cases see 18 Digest (Repl.) 434436. 


Case referred to: 
(1) Anon. (1770), 3 Wils. 126; 95 E.R. 970; 18 Digest (Repl.) 487, 1818. 


Also referred to in argument : 
Leke’s Case (1559), 3 Dyer, 365a. 
Digby v. Fitzharbert (1615), Hob. 101. 


Demurrer by the defendant in an action of replevin for taking the cattle of the 
plaintiff. The defendant avowed that he was seised in fee of the locus in quo, and 
took the cattle damage-feasant. 

The plaintiff pleaded in bar of the avowry, that the locus in quo 


“lay contiguous and next adjoining to a certain common and public King’s 
highway, and that the defendant and all other owners, tenants and occupiers 
of the said place [etc.] from time whereof the memory of man is not to the 
contrary, have repaired and amended, and have been used and accustomed to 
repair and amend, and of right ought to have repaired and amended, and the 
said defendant still of right ought to repair and amend the hedges and fences 
between the said place [etc.] and the said highway, when and so often as 
need or occasion hath been or required, or shall or may be required to prevent 
cattle being in the said highway from erring and escaping thereout into the 
said place [etc.] through the defects and defaults of the said hedges and 
fences, and doing damage there. And because the said hedges and fences 
between the said place [etc.] and the said highway, before and at the time 
[etc.] were ruinous, broken down, prostrated and in great decay for want 
of needful and necessary repairing and amending thereof, the said cattle in 
the said declaration mentioned just before the said time [etc.] being in the 
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said highway erred and escaped thereout, into the said pl 
8 ; he s ace [etc.] th h 
the defects and defaults.”’ Ri 


To this plea there was a special demurrer by the defendant : 


“For that it is not shown in or by the said plea that the said cattle before 
the said time [etc.] when they escaped out of the said highway into the said 
place [etc.], were passing through and along the said highway, nor that they 
had any right to be there at all.’’ 


Serjeant Williams for the defendant, in support of the demurrer. 
Serjeant Heywood for the plaintiff. 


EYRE, C.J.—I agree with counsel for the defendant as to the general law, 
that the party who would take advantage of fences being out of repair, as an 
excuse for his cattle escaping from a way into the land of another must show 
that he was lawfully using the easement when the cattle so escaped [see Anon. (1)]. 
This, therefore, reduces the case to a single point, namely, whether it does not 
appear on the plea, to a common intent, that the cattle were on the highway 
using it in such a manner as the owner had a right to do, from the words ‘‘being 
in the said highway.’’ This is a different case from cattle escaping from a close, 
where it is necessary to show that the owner had a right to put them there, 
because a highway being for the use of the public, cattle may be in the highway 
of common right; I doubt, therefore, whether it requires a more particular state- 
ment. It would certainly have been more formal to have said that the cattle 
were passing and re-passing, and if the evidence had proved that they were grazing 
on the way, though the issue would have been literally, it would not have been 
substantially proved. But I doubt whether the being in the highway might not 
have been traversed, and if the being in the highway can be construed to be 
certain to a common intent, the plea may be supported, nothwithstanding there 
is a special demurrer, for a special demurrer does not reach a mere literal expres- 
sion. The precedents, indeed, seem to make it necessary to state that the cattle 
were passing and re-passing, but they are but few; yet on the whole, I rather 
think the objection a good one, because those forms of pleading are as cited by 
counsel for the defendant. 





BULLER, J.—This is so plain a case, that it is difficult to make it a ground 
of argument. Counsel for the plaintiff says that there is a difference between 
trespass and replevin in the rules of pleading. In some cases there is certainly 
a material difference in the pleading in the two actions, though in others they are 
the same. One of the cases in which they differ is, that if trespass be brought 
for taking cattle which were distrained damage-feasant, it is sufficient for the 
defendant to say that he was possessed of the close, and the cattle were doing 
damage: but in replevin the avowant must deduce a title to the close. Wherever 
there is a difference, it is in favour of trespass and against replevin: for in trespass 
an excuse in a plea is sufficient, but in an avowry a title must be shown. 

This brings me to the question whether the plea on this record be good to a 
common intent. I think that the doctrine of certainty to a common intent will 
not support it. Certainty in pleading has been stated by Lorp Coxe (Co. Lirr. 
3038) to be of three sorts, viz., certainty to @ common intent, to a certain intent in 
general, and to a certain intent in every particular. I remember hearing Aston, J., 
treat these distinctions as a jargon of words, without meaning. They have, how- 
ever, long been made, and ought not altogether to be departed from. Concerning 
the last two kinds of certainty, it is not necessary to say anything at present. 
But it should be remembered that the certain intent in every particular applies 
only to the case of estoppels. By a common intent I understand that when words 
are used which will bear a natural sense, and also an artificial one, or one to be 
made out by argument or inference, the natural sense shall prevail: it is simply 
a rule of construction, and not of addition: common intent cannot add to a 
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sentence words which are omitted. There is also another rule in pleading, which is, 
that if the meaning of words be equivocal, they shall be taken most strongly against 
the party pleading them. There can be no doubt that the passing and re-passing 
on the highway was traversable, for the question whether the plaintift was 4 
trespasser or not depends on the fact whether he was passing and re-passing and 
using the road as a highway, or whether his cattle were in the road as trespassers ; 
and that which is the gist of the defence must necessarily be traversable. A most 
material point, therefore, is omitted, and I think the plea would be bad on a 
general demurrer. But here there is a special demurrer, and as the words are 
equivocal they are informal. 


HEATH, J.—The law is as stated by counsel for the defendant, that if cattle 
of one man escape into the land of another, it is no excuse that the fentes were 
out of repair, if they were trespassers in the place from whence they came. If it 
be a close, the owner of the cattle must show an interest or a right to put them 
there. If it be a way, he must show that he was lawfully using the way; for the - 
property is in the owner of the soil, subject to an easement for the benefit of the 
public. On this plea it does not appear whether the cattle were passing and re- 
passing, or whether they were trespassing on the highway; the words used are 
entirely equivocal. 


ROOKE, J., was of the same opinion. 
Judgment for defendant. 


DERING v. EARL OF WINCHELSEA 


[Court or Excueguer (Eyre, C.B., Hotham and Perryn, BB.), February 8, 1787] 
[Reported 1 Cox, Eq. Cas. 318; 2 Bos. & P. 270; 29 E.R. 1184] 


Equity—Contribution—Guarantee—Contribution among sureties—General equity 
on ground of burden and benefit. 

The doctrine of contribution among sureties is not founded on contract, but 
is the result of general equity on the ground of burden and benefit. Therefore 
where three sureties are bound by different instruments, but for the SAG 

- principal and the same engagement, they shall contribute. 

Equity—Hquitable relief—Principles affecting relief—‘‘Clean hands’’—Denial of 
relief—Depravity in legal as well as moral sense—Immediate and necessar 
relation to equity sued. : 
Per Eyre, C.B.: A man must come into a court of equity with clean hands 

but when this is said, it does not refer to a general depravity. The misconduct 
which disables a man from having relief must have an immediate and neces- 


sary relation to the equity sued for; it must be d eae - 
a an ee S a depravity in a legal as well 


Notes. Considered: Craythorne v. Swinburne, [1803-1 
Stirling v. Forrester (1821), 8 Bli. 575. eae Ais. e aia oc ’ 
Turn, & R. 426. Considered: Pendlebury v. Walker (1841) 4 Y &C Ex. 4 ‘ 
Applied: Whiting v. Burke (1870), L.R. 10 Eq. 539. Conkiderai mens ee 
sets Co. eta - South Wales Bank (1880), 6 App. Cas. 1. Apelted beeen 
Rison) - E.R.Rep. 729. - Considered: Word v. Not Mok 
ve Sen (1883), 8 App. Cas. 755; Wolmershausen v. artis exe 
: yee - Applied: Hay v. Carter, [1935] All E.R.Rep. 482. Referred to: 

are v. ttorwood (1807), 14 Ves. 28; Mayhew v. Crickett (1818), 2 Swan 185; 
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Collins v. Prosser (1823), 3 Dow. & Ry.K.B. 112; Newton v. Chorlton (1858), 2 
Drew. 333; Evans v. Brembridge (1856), 8 De G.M. & G. 100; Lake v. Betis 
(1856), 2 Jur.N.S. 839; Bevan v. Whitmore (1863), 15 C.B.N.S. 483; Polak v. 
Everett (1876), 45 L.J.Q.B. 369; Re Arcedeckne, Atkins v. Arcedeckne (1883), 24 
Ch.D. 709; Ramskill v. Edwards (1885), 31 Ch.D. 100; Ellesmere Brewery Co. v. 
Cooper, [1895-9] All E.R.Rep. 1121; Robinson v. Harkin, [1896] 2 Ch. 415; Re 
Denton’s Estate, Licenses Insurance Corpn. and Guarantee Fund v. Denton, 
[1903] 2 Ch. 670; Godsell v. Lloyd (1911), 27 T.L.R. 383; Moody v. Cox, [1916-17] 
All E.R.Rep. 548. 

As to jurisdiction in equity as to matters of contribution, see 14 Hatspury’s 
Laws (8rd Edn.) 492, 493; and for cases see 20 Dicest (Repl.) 803. As to Equit- 
able maxim, he who comes into equity must come with clean hands, see 14 
Haussury’s Laws (3rd Edn.) 530 et seq.; and for cases see 20 Dicest (Repl.) 267 
et seq. As to right of contribution from co-surety, see 18 Hanspury’s Laws 
(3rd Edn.) 484 et seq.; and for cases see 26 Dicest (Repl.) 143 et seq. 


Cases referred to: 
(1) Swain v. Wall (1641), 1 Rep. Ch. 149; 21 E.R. 584; 26 Digest (Repl.) 149, 
1093. 
(2) Harbert’s Case (1584), 3 Co. Rep. 11b.; 76 E.R. 647; 16 Digest (Repl.) 251, 
152. 

Bill filed by the plaintiff for contribution against the defendants, his co-sureties, 
for the amount recovered by judgment on the plaintiff’s bond. 

Thomas Dering, having been appointed collector of some of the duties belonging 
to the customs, it became necessary upon such appointment for him to enter into 
bonds to the Crown with three securities for the due performance of this office. 
The plaintiff, Sir Edward Dering his brother, and the two defendants, the Earl of 
Winchelsea and Sir John Rous, having agreed to become sureties for him, a 
joint and several bond was executed by Thomas Dering and Sir Edward Dering to 
the Crown in the penalty of £4,000, another joint and several bond by Thomas 
Dering and the Earl of Winchelsea, and a third by Thomas Dering and Sir John 
Rous in the same penalty of £4,000 all conditioned alike for the due performance 
of Thomas Dering’s duty as collector. Thomas Dering being in arrear to the 
Crown to the amount of £3,883 14s. the Crown put the first bond in suit against 
Sir Edward Dering, and judgment was obtained thereon for that sum. 


Cur. adv. vult. 


EYRE, C.B.—This bill is brought by one surety against his two co-sureties, 
under the circumstances above mentioned. Thomas Dering’s appointment, the 
three bonds, and the judgment against the plaintiff, are in proof in the cause; the 
original balance due, and the present state of it, are admitted. The demand is 
resisted on two grounds: First, that there is no foundation for the demand in the 
nature of the contract: and second, that the conduct of the plaintiff, Sir Edward 
Dering, has been such as to disable him from claiming the benefit of the contract, 
though it did otherwise exist. There is also a formal objection which I shall take 
notice of hereafter. 

I shall consider the second ground of objection first, in order to lay it out of 
the case. The misconduct imputed to the plaintiff is that he encouraged his 
brother in gaming and other irregularities; that he knew his brother had no 
fortune of his own, and must necessarily be making use of the public money, and 
that the plaintiff was privy to his brother’s breaking the orders of the Lords of the 
Treasury to keep the money in a particular box, and in a particular manner, ete. 
This may all be true, and such a representation of the plaintiff's conduct certainly 
places him in a bad point of view; and perhaps it is not a very decorous proceed- 
ing in the plaintiff to come into this court under these circumstances. He might 
possibly have involved his brother in some measure, but yet it is not made out 
to the satisfaction of the court that these facts will constitute a defence. It is 
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arcued that the author of the loss shall not have the benefit of a contribution ; but 
fs aaatils have been cited to this point, nor any principle which applies to this case. 
It is not laying down any principle to say that his ill-conduct disables him sabi 
having any relief in this court. If this can be founded on any principle, it mus 

be that a man must come into a court of equity with clean hands, but when this 
is said it does not refer to a general depravity; it must have an immediate and 
necessary relation to the equity sued for; it must be a depravity in a legal as well 
as in a moral sense. In a moral sense, the companion, and perhaps the conductor, 
of Thomas, Dering, may be said to be the author of the loss, but to legal purposes 
Thomas Dering himself is the author of it; and if the evil example of the plaintiff 
led him on, this is not what the court:can take cognisance of. Cases indeed might 
be put in which the proposition would be true. If a contribution were demanded 
from a ship and cargo for goods thrown overboard to save the ship, if the plaintiff 
had actually bored a hole in the ship, he would in that case be certainly the author 
of the loss, and would not be entitled to any contribution. But speaking of the 


author of the loss is a mere figure of speech as applied to the plaintiff in this case. ~ 


The real point is whether a contribution can be demanded between the obligors 
of distinct and separate obligations under the circumstances of this case. It is 
admitted that if there had been only one bond in which the three sureties had 
joined for £12,000 there must have been a contribution among them to the extent 
of any loss sustained; but it is said that that case proceeds on the contract and 
privity subsisting among the sureties, which this case excludes; that this case 
admits of the supposition that the three sureties are perfect strangers to each 
other, and each of them might be ignorant of the other sureties, and that it would 
be strange to imply any contract as among the sureties in this situation; that these 
are perfectly distinct undertakings without connection with each other, and it is 
added, that the contribution can never be eodem modo, as in the three joining 
in one bond for £12,000 for there, if one of them become insolvent, the two others 
would be liable to contribute in moieties to the amount of £6,000 each, whereas 
here it is impossible to make them contribute beyond the penalty of the bond. 
Counsel has stated what is decisive, if true, that nobody is liable to contribute who 
does not appear on the face of the bond; this means only that there is no contract, 
then it comes back to the question whether the right of contribution is founded on 
contract. 

If we take a view of the cases both in law and equity, we shall find that contri- 
bution is bottomed and fixed on general principles of justice, and does not spring 
from contract; though contract may qualify it, as in Swain v. Wall (1). In the 
Reaister, 176 b, there are two writs of contribution, one inter co-heredes, the 
other inter-cofeoffatos; these are founded on the Statute of Marlbridge, 52 Hen. 8, 
ce. 9 (suits of court (1267); repealed by S.L.R. and Civil Procedure Act, 1881, s. 8). 
The great object of the statute was to protect the inheritance from more suits than 
are necessary. Though contribution is a part of the provision of the statute, yet 
in 1 FirzHerserr’s Natura Brevium, 162, there is a writ of contribution at common 
law among tenants in common, as for a mill falling to decay. On the same page 
FirzHersert takes notice of contribution between co-heirs and co-feoffees, and as 
between co-feoffees he supposes there shall be no contribution without an agree- 
ment. The words of the writ [in the Register] countenance such an idea, for the 
words are ‘‘ex eorum assensu,”’ and yet this seems to contravene the express pro- 
vision of the statute : as to co-heirs the statute is express; it does not Say so as 
to feoffees, but it gives contribution in the same manner. In Harbert’s Case (2) 
(3 Co. Rep. at p. 14 b) many cases of contribution at common law are put. The 
reason given in the books is that in equali jure the law requires equality; one shall 
not bear the burden in ease of the rest, and the law is grounded in great equity. 
LIC Ne ints to's The ad of equality operates more effectually 
Bees oe Lah a et c ech O sue abs difficulty in the cases referred 
didiva Ween avait ee e : em contri ute ; at law they were put to their 

- 4n equity there is a string of cases in 1 Ke. Cas. 
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ABR., p. 11%, tit. “Contribution and average.’’ Another case at law occurs in 
Harcrave's Law Tracts on the right of the King on the prisage of wine. The 
King is entitled to one tun before the mast, and one tun behind, and in that case 
@ right of contribution accrues; for the King may take by his prerogative any two 
tuns of wine he thinks fit, by which one man might suffer solely; but the contribu- 
tion is given of course on general principles which govern all these cases. 

To come to the particular case of sureties. It is clear that one surety may 
compel a contribution from another towards payment of a debt to which they are 
jointly bound. On what principle? Can it be necessary to resort to the circum- 
stance of a joint bond? What, if they are jointly and severally bound? What 
difference will it make if they are severally bound, and by different instruments, 
but for the same principal, and the same engagement? In all these cases the 
sureties have a common interest, and a common burden. They are joined by the 
common end and purpose of their several obligations, as much as if they were 
joined in one instrument, with this difference only, that the penalties will ascer- 
tain the proportion in which they are to contribute, whereas if they had joined in 
one bond, it must have depended on other circumstances. 

In this case the three sureties are all bound that Thomas Dering shall account 
for the moneys he receives; this is a common burden. At law all the bonds are 
forfeited; and in this court, as far as the balance due. The balance due might 
have been so great as to have exhausted all the penalties, and then the obligee 
forces them all to pay; but here the balance is something less than one of the 
penalties. Who ought to pay this? The one who is sued must pay it to the 
Crown, as in the case of prisage, but, as between themselves, there shall be a 
contribution, for they are in equali jure. This is carried a great way where they 
are joined in one obligation, for if one should pay the whole £12,000 and the 
second were insolvent, the third shall contribute a moiety, though he certainly 
never meant to be liable for more than a third. This circumstance, and the 
possibility of one being liable for the whole, if the other two should prove insolvent, 
suggested the mode of entering into separate bonds, but this does not vary the 
reason for contribution, for there is the same principal and the same engagement; 
all are equally liable to the obligee to the extent of the penalty of the bonds when 
they are not all exhausted: if, as in the common case of a joint bond, no distinc- 
tion is to be made, why shall not the same rule govern here? As in the case of 
average of cargo in a court of law, qui sentit commodum sentire debet et onus. 
This principle has a direct application here, for the charging one surety, discharges 
the other, and each, therefore, ought to contribute to the onus. In questions of 
average there is no contract or privity in ordinary cases, but it is the result of 
general justice from the equality of burden and benefit: then there is no difficulty 
or absurdity in making a contribution take place in this case, if not founded on 
contract, nor any difficulty in adjusting the proportions in which they are to 
contribute; for the penalties will necessarily determine this. 

The objection in point of form, which I before mentioned, is that the bill cannot 
be sustained, inasmuch as it has not charged the insolvency of the principal debtor, 
and that such a charge is absolutely necessary. As a question of form, it ought 
to have been brought on by demurrer; but in substance the insolvency of Thomas 
Dering may be collected from the whole proceedings, which strongly imply it; for 
the plaintiff appears to have submitted to the judgment, and the defendants have 
made their defence on other grounds. 

On the whole, therefore, we think that the plaintiff is entitled to the relief 
he prays, and declare that the balance due from Thomas Dering being admitted 
on all hands to amount to the sum of £3,883 14s. 81d. the plaintiff Sir Edward 
Dering, and the two defendants the Earl of Winchelsea and Sir John Rous ought 
to contribute in equal shares to the payment of that sum, and direct that the said 
plaintiff and defendants do pay in discharge thereof each of them the sum of 
£1,294 11s. 7d. And that on payment thereof the Attorney-General shall acknow- 
ledge satisfaction on the record of the said judgment, and that the two bonds 
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entered into by the Earl of Winchelsea and Sir John Rous, be delivered up to — 
respectively. But this not being a very favourable case to the plaintiff, and the 
equity he asks being doubtful, we do not think it a case for costs. 

Judgment for plaintiff. 


DOULSON v. MATTHEWS AND ANOTHER 


[Court or Kina’s BencH (Lord Kenyon, C.J., and Buller, J.), January 26, 1792] 
[Reported 4 Term Rep. 503; 100 E.R. 1143] 


Conflict of Laws—Foreign land—Trespass—Jurisdiction of English courts. 
An action will not lie in England for trespass to land in Canada. 


A 


xy, D 
Notes. Considered: Whitaker v. Forbes (1875), L.R. 10 C.P. 583; British South 


Africa Co. v. Companhia de Mocambique, [1891-4] All E.R.Rep. 640; The Tolten, 
[1946] 2 All E.R. 372. Referred to: Phillips v. Eyre (1870), 10 B. & S. 1004. 

As to jurisdiction of English courts in relation to trespass committed abroad, 
see 7 Hatspury’s Laws (3rd Edn.) 380-33 and 86-87; and for cases see 11 DiGEst 
(Repl.) 369-71. 

Case referred to in argument: 
Mostyn v. Fabrigas (1774), 1 Cowp. 161; 98 E.R. 1021, Ex. Ch.; 11 Digest (Repl.) 
450, 886. 


Motion by the plaintiff to set aside a nonsuit in an action of trespass for enter- 
ing the plaintiff's dwelling-house in Canada, and expelling him. There was a 
second count for taking the plaintiff’s goods, but as there was no proof to support 
the second count, the only question was whether an action of trespass could be 
brought in this country for the injury stated in the first count." Lorp Kenyon, at 
the trial, was clearly of opinion that the cause of action stated in that count was 
local: and as the plaintiff could not support the second count, he was non- 
suited. 


Erskine moved to set aside that nonsuit, on the ground that this was not an 
action to recover the land, but merely a personal action to recover a satisfaction in 
damages which was transitory and might be tried here. 


LORD KENYON, C.J., said that the contrary had been held in a case in the 
Common Pleas; that where the action is on the realty, it is local. 


BULLER, J.—It is now too late for us to inquire whether it were wise or politic 
to make a distinction between transitory and local actions: it is sufficient for the 
courts that the law has settled the distinction, and that an action quare clausam 
fregit is local. We may try actions here which are in their nature transitory, 
though arising out of a transaction abroad, but not such as are in their nature local. 


Rule refused. 
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MARQUIS TOWNSHEND v. STANGROOM 


[Lorp CHancettor’s Court (Lord Eldon. L.C.), July 17, 21, 1801] 

[Reported 6 Ves. 828; 31 E.R. 1076] 
Be Specific Performance—Contract—Written agreement—Parol evidence—Admissi- 
bility to support defence—Mistake and surprise. 


Equity will allow a defendant in an action for specific performance of a 
written agreement to produce parol evidence 
well as fraud. 


f 


to show mistake or surprise as 


Notes. Considered: Clowes v. Higginson, {1803-13] All E.R.Rep. 186. 
C Applied: Beaumont v. Bramley (1822), Turn. & R. 41. Considered: Wood v. 
Scarth (1855), 2 K. & J. 33; Fowler v. Fowler (1859), 4 De G. & J. 250; Carroll v. 
Keays, Keays v. Carroll (1873), 22 W.R. 243. Referred to: Mortlock v. Buller, 
[1803-13] All E.R.Rep. 22; Squire v. Campbell (1836), 1 My. & Cr. 459; London 
and Birmingham Rail. Co. v. Winter (1840), Cr. & Ph. 57: Manser v. Black (1848), 
6 Hare, 443; Smithson v. Powell, Powell v. Smithson (1852), 20 L.T.0.S. 105; 
D Vouillon v. States (1856), 25 L.J.Ch. 875; Wharram v. Wharram (1864), 4 
New Rep. 117; Fowler v. Sugden (1916), 115 L.T. 51; Craddock Bros., Ltd. v. 
Hunt, [1923] All E.R.Rep. 394; Shipley U.D.C. v. Bradford Corpn., [1936] Ch. 
375; Banks v. Ripley, [1940] 3 All E.R. 49; Fredenson v. Rothschild, [1941] 1 
All E.R. 480. 
As to remedies for mistake generally, see 26 Hatspury’s Laws (3rd Edn.) 905 
E et seq.; and for cases see 35 Dicrest (Repl.) 143 et seq. 


Cases referred to: 
(1) Lord Irnham v. Child (1781), 1 Bro.C.C. 92; Dick. 554; 28 E.R. 1006, L.C.; 
17 Digest (Repl.) 318, 1247. 
(2) Hare v. Shearwood (1790), 3 Bro.C.C. 168; 1 Ves. 241; 29 E.R. 470; 17 
F Digest (Repl.) 351, 1575. 
(3) Lord Portmore v. Morris (1787), 2 Bro.C.C. 219; 29 E.R. 122; 17 Digest 
(Repl.) 351, 1574. 
(4) Rich v. Jackson (1794), post. p. 151; 4 Bro.C.C. 514; 6 Ves. 334, n.; 29 
E.R. 1017; 12 Digest (Repl.) 399, 3090. 
(5) Gunnis v. Erhart (1789), 1 Hy. Bl. 289; 126 E.R. 169; 3 Digest (Repl.) 18, 
134. 
eB (6) Meres v. Ansell (1771), 3 Wils. 275; 95 E.R. 1053; 17 Digest (Repl.) 312, 
1192. 
(7) Jenkinson v. Pepys (prior to 1801), unreported. 
(8) Baker v. Paine (1750), 1 Ves. Sen. 456; 27 E.R. 1140, L.C.; 35 Digest (Repl.) 
148, 371. 
H (9) Joynes v. Statham (1746), 3 Atk. 388; 26 H.R. 1023, L.C.; 35 Digest (Repl.) 
150, 395. 
(10) Henkle v. Royal Exchange Assurance Co. (1749), 1 Ves. Sen. 317; 27 E.R. 
1055, L.C.; 29 Digest (Repl.) 68, 218. 
(11) Countess Dowager Shelburne v. Earl of Inchiquin (1784), 1 Bro. CC. 338 ; 
28 E.R. 1166, L.C.; on appeal sub nom. Earl of Inchiquin v. Fitzmaurice 
jf (1785), 5 Bro. Parl. Cas. 166, H.L.; 35 Digest (Repl.) 148, 372. 
(12) Twining v. Morrice (1788), 2 Bro.C.C. 826; 29 E.R. 182; 44 Digest (Repl.) 
49, 356. : i 
(13) Conolly v. Parsons (1797), 3 Ves. 625, n.; 30 E.R. 1188; 3 Digest (Repl.) 15, 
110. 
(14) Walker v. Walker (1740), Barn. Ch. 214; 2 Atk. 98; 27 E.R. 618, L.C.; 20 
Digest (Repl.) 262, 99. 
(15) Legal v. aye (1750), 2 Ves. Sen. 299; 28 E.R. 193; 44 Digest (Repl.) 109, 
881. 
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(16) Pitcairn v. Ogbourne (1751), 2 Ves. Sen. 375; 28 E.R. 241; 12 Digest (Repl.) 


279, 2150. 4 
(17) Filmer v. Gott (1774), 4 Bro. P.C. 280. 
(18) R. v. Inhabitants of Scammonden (1789), 3 Term Rep. 474; 2 Bott. 6th Edn. 


551; 100 E.R. 685; 17 Digest (Repl.) 344, 1511. 


Bills for specific performance. 

Christopher Stangroom was in possession by lease from Marquis Townshend of 
a farm in the parish of Langham, consisting of some 446 acres, at an annual rent 
of £290. Jane Garrett was tenant of another farm under the marquis, those two 
farms comprising all the lands belonging to the marquis in that parish. About the 
end of 1796, a treaty commenced between Spearing, agent to the marquis, and 
Stangroom, for a renewal of Stangroom’s lease, and an agreement, dated May 4, 
1797, was signed by Spearing and Stangroom entitled : 


‘““A statement of the quantity of land and annual value of the farm belonging 
to the Marquis Townshend in Langham, in the occupation of Christopher 
Stangroom, as proposed to be let on a lease for twenty-one years from Michael- 
mas, 1797.’’ 


This agreement then stated the arable and pasture land particularly by acres, 
roods and perches, in all 425 acres, 1 rood, 26 perches, ‘‘be the same more or less,”’ 
that the rent was to be £270 a year, and expressed some other terms. 

The first bill prayed a specific performance of that agreement charging that, 
about the same time an agreement took place with Mrs. Garrett for a renewal 
of her lease, comprising also a part of Stangroom’s farm, about 24 acres; that 
Stangroom was aware of that agreement and of the terms on which he was to have his 
own lease, and that the agreement with Stangroom contained the same quantity 
of land as a schedule made out in the presence of Stangroom and with his assistance 
from a general map, about 24 acres being deducted from his farm, to be added 
to Mrs. Garrett’s, and some 2 acres being taken from her’s to be added to his. 
Notice to quit was given to both tenants on April 8, 1797. 

By his answer Stangroom denied that he assisted Spearing in making out the 
schedule from the map or that he knew of it. He admitted a proposal made to 
him by Spearing about Mar. 29 or 30, or April 1, to take from his farm about 25 
acres, and that the rent for the farm he was to have should be £290, which pro- 
posal he refused. He denied any knowledge of Mrs. Garrett’s agreement for any 
part of his farm or any knowledge of any such intention, except for the exchange 
of about 8 acres which was proposed by Spearing, and to which the defendant did 
not object. 

Spearing and another witness, Hammond, proved that the map was the general 
standard of the quantity of lands and was referred to as such by Stangroom and 
the other tenants; that Stangroom’s and Mrs. Garrett’s lands were then mixed and 
about 24 acres of Stangroom’s were convenient for Mrs. Garrett. Spearing also 
proved an exhibit, the schedule of the farms referred to by the bill in his hand- 
writing and entitled: ‘‘The farm in the occupation of Christopher Stangroom at 
Langham.’’ The first two sides were written in December, 1796, at Stangroom’s 
house; the third side was written afterwards (where, the deponent did not know), 
but the whole was written to ascertain the quantity of land proposed to be let to 
Mrs. Garrett and taken from the map. The first two sides were made out with 
the privity assistance and in the presence of Stangroom, and the whole was com- 
municated to him previously to or at the time of the proposal to her. The third 
side contained the 24 acres odd proposed to be taken from Stangroom, and 2 acres 
odd to be taken from Mrs. Garrett and- added to Stangroom’s farm. 

Mrs. Garrett’s agreement in writing was proved according to a verbal agreement 
stated by Spearing on April 18, 1797, for a lease for fourteen years of 14 score 
acres, at a rent of £170. He stated that Stangroom had notice of the verbal agree- 
ment. Hammond also proved that he informed Stangroom of her verbal proposal 
and that her written proposals were shown to him. A paper was produced in the 
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handwriting of Stangroom, and delivered by him to Hammond at the end of 
March, 1797, to be delivered to Mrs. Garrett, stating loosely the extent of Mrs 
Garrett’s farm, that she was to have about 20 acres more and calculating the nate 
she was to pay on the footing of her verbal agreement. Spearing on his eross- 
examination denied that he proposed an exchange of 8 acres only as stated by the 
answer. 


The cross-bill prayed a Specific performance of the written agreement. 


Lloyd, Romilly and Johnson for Stangroom, objected to the admission of evi- 
dence: There is no instance in which an agreement has been varied by parol 
evidence of conversations. This is not put on the ground of fraud or mis- 
representation. Lord Irnham v. Child (1); Hare v. Shearwood (2); Lord Portmore v. 
Morris (3); Rich v. Jackson (4); Gunnis v. Erhart (5); Meres v. Ansell (6). In 
Jenkinson v. Pepys (7), on the sale of an estate by auction, the particular was 
equivocal as to the woods but it was clear that the purchaser was to pay for 
timber and timber-like trees. There was a large underwood on the estate. At 
the sale, the article being ambiguous, the auctioneer declared that he was only to 
sell the land, and everything growing on the land must be paid for. The defen- 
dant the purchaser, insisted that he was only to pay for timber and timber-like 
trees, not for plantation and underwood. The declaration at the sale was dis- 
tinctly proved but it was determined that the parol evidence was not admissible. 
In this case all this was treaty antecedent to the execution. To proceed on the 
evidence would put an end to the Statute of Frauds. 


Mansfield, Richards, Foublanque and Horne for the Marquis Townshend: This is 
the case of a latent ambiguity requiring explanation aliunde. Hach party desires 
the assistance of the court. In Baker v. Paine (8) the evidence was admitted, 
certainly in a case of mistake. Surprise and mistake come very near fraud. If 
Stangroom is permitted to hold this land, intended to form part of Mrs. Garrett’s 
farm and made so by the agreement with her, the effect will be fraud. Joynes 
v. Statham (9) is decisive, and according to the established doctrine that if the 
court can be satisfactorily informed that the agreement is not such as the party 
thought it was, it shall not be enforced. 


The evidence was read without prejudice. The case was then argued on the 
effect of the agreement and the evidence. The plaintiff in the original cause con- 
tended that the agreement clearly referred to the quantity of land by acres, roods 
and perches, and the words ‘‘be the same more or less’’ meant only that they did 
not warrant the measure; that the description of lands in the occupation of 
Stangroom was satisfied with that restriction and did not necessarily mean all the 
lands in his occupation; and that it would be impossible to enforce Stangroom’s 
agreement literally, particularly against Mrs. Garrett. For the plaintiff in the 
cross-bill it was contended that there was no ambiguity in the agreement. The 
farm in the occupation of Stangroom was intended to be let. The words ‘‘be the 
same more or less’’ showed that the parties meant to be bound by the description 
of the person, not of the quantity of land. Those words must refer to all the pre- 
ceding items and might answer 20 acres as they would without doubt a less quan- 
tity, though not if it was considerable. On the other construction those words 
were useless. The treaty was completely at an end by the notice to quit. The 
evidence did not amount to the assertion that Stangroom ever agreed and all the 
conversations were antecedent to the date of the agreement. 


LORD ELDON, L.C.—The argument of these causes furnishes questions of 
great importance as well as some difficulty. It is contended by the original bill 
that it is competent to the court to make a decree against Stangroom in all the cir- 
cumstances and the written paper. Stangroom insists by his cross-bill that he is 
not bound to execute such an agreement or rather, that it is not the true sense of 
the agreement; that he has an agreement in his possession entitling him to a lease 
for twenty-one years of all the lands in his occupation, stating the true meaning 
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to be a lease of his old farm, and, that agreement being obtained without fraud, 
no evidence is:to be admitted to vary the sense of it. Further, that on no other 
principle than that founded on the rules of evidence in this court, as applying to 
the circumstances and his conduct, can the court look at the parol evidence, even 
for the purpose of refusing him a specific performance of his contract. He strongly 
contends that the court cannot enforce against him a contract, the subject of 
which will not correspond with the description, being only a part of it, and 
attempting to add another property which, on no practicable construction of any 
words in the written agreement, can be said to be comprehended in 1b. 

On the question as to admitting parol evidence, it is perhaps impossible to re- 
concile all the cases. Lord Irnham v. Child (1) went on a clear principle that the 
parties did not mean to insert in the agreement a provision for redemption be- 
cause they were all of one mind that it would be usurious. They desired the 
court not to do what they intended, for the insertion of that provision was directly 
contrary to their intention, but they desired to be put in the same situation as if 


they had been better informed and consequently, had a contrary intention. The - 


answer is, they admit, it was not to be in the deed; and why was the court to 


insert it where two risks had occurred to the parties, namely, the danger of usury — 


and the danger of trusting to the honour of the party. The same doctrine was 
laid down in Lord Portmore v. Morris (3), and in Hare v. Shearwood (2) by BULLER, 
J., and speaking with all the veneration and respect due to so great a judicial 
character, the point in which it seems to have failed is that he thought too con- 
fidently. that he understood all the doctrine of a court of equity. It cannot be said 
that because the legal import of a written agreement cannot be varied by parol 
evidence intended to give it another sense, therefore in equity, when once the 
court is in possession of the legal sense, there is nothing more to inquire into. 

Fraud is a distinct case and perhaps more examinable at law: but all the doctrine 
of the court as to cases of unconscionable agreements, hard agreements, agreements 
entered into by mistake or surprise, which, therefore, the court will not execute, 
must be struck out, if it is true that, because parol evidence should not be ad- 
mitted at law, therefore it shall not be admitted in equity on the question whether, 
admitting the agreement to be such as at law it is said to be, the party shall have a 
specific execution, or be left to that court, in which, it is admitted, parol evidence 
cannot be introduced. 

A small research into the cases will show general indications by judges in 
equity that that has not been supposed to be the law of this court. In Henkle v. 
Royal Exchange Assurance Co. (10), the court did not rectify the policy of in- 
surance but they did not refuse to do so on a notion that, such being the legal 
effect of it, therefore this court could not interfere. Lorp HarpwiIckr says ex- 
pressly that there is no doubt the court has jurisdiction to relieve in respect of a 
plain mistake in contracts in writing as well as against frauds in contracts; so 
that, if reduced into writing contrary to the intent of the parties, on proper proof 
that would be rectified. 

This is loose in one sense, leaving it to every judge to say whether the proof 
is that proper proof that ought to satisfy him, and every judge, must miscarry in 
some cases when acting on such a principle. Lorp HarpwicKkr saying that the 
proof ought to be the strongest possible, leaves a weighty caution to future judges. 
This inconvenience belongs to the administration of justice that the minds of dif- 
ferent men will differ on the result of the evidence which may lead to different 
decisions on the same case. In Countess Dowager Shelburne v. Earl of Inchiquin 
(11) it is clear that Lorp Tuurtow was influenced by this, as the doctrine of the 
court, saying that it was impossible to refuse, as incompetent, parol evidence 
which goes to prove that the words taken down in writing were contrary to the 
concurrent intention of all parties; but he also thought it was to be of the highest 
nature, for he adds that it must be irrefragable evidence. He, therefore, seems 
to say that the proof must satisfy the court what was the concurrent intention of 
all parties, and it must never be forgotten to what extent the defendant, one of 
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the parties, admits or denies the intention. Lorp THurtow Saying that the evi- 
dence must be strong and admitting the difficulty of finding such evidence, says 
that he does not think it can be rejected as incompetent. ’ 

I do not go through all the cases as they are all referred to in one or two of 
the last. In Rich v. Jackson (4)* there is a reference to Joynes v. Statham (9), 
and a note of that case preserved in Lorn Harpwickr’s manuscript. He states the 
proposition in the very terms that he shall not confine the evidence to fraud, that 
it is admissible to mistake and surprise and it is singular if the court will take a 
moral jurisdiction at all, that it should not be capable of beng applied to those 
cases, for in a moral view there is very little difference between calling for the 
execution of an agreement obtained by fraud which creates a surprise on the other 
party, and desiring the execution of an agreement which can be demonstrated to 
have been obtained by surprise. It is impossible to read the report of Joynes v. 
Statham (9), and conceive Lorn Harpwicker to have been of opinion that evidence 
is not admissible in such cases, though I agree with Lorp Rosstyn [then Lorp 
LovcusorovucH, L.C.] that the report is inaccurate. Lorp Rossiyn expressly 
takes the distinction between a person coming into this court, desiring that a new 
term shall be introduced into an agreement, and a person admitting the agree- 
ment but resisting the execution of it by making out a case of surprise. If that 
be made out, the court will not say the agreement has a different meaning from 
that which is put on it; but supposing it to have that meaning, in all the cireum- 
stances it is not so much [a matter] of course that this court will specifically 
execute it. The court must be satisfied that in all the circumstances it is equit- . 
able to give more relief than the plaintiff can have at law, and that was carried 
to a great extent in Twining v. Morrice (12). 

In that case it was impossible to impute fraud, mistake or negligence, but Lorp 
Kenyon was satisfied that the agreement was obtained by surprise on third persons 
which, therefore, it was unconscientious to execute against the other party in- 
terested in the question. It had been decided frequently, at law, that there could 
be no such thing as a puffer at an auction. That, whether right or wrong, has 
been much disputed here: see Conolly v. Parsons (18). In Twining v. Morrice 
(12) we contended that all the parties in the room ought to know the law. Lorp 
Kenyon would not hear us on that and I do not much wonder at it; but Blake, 
being the common acquaintance of both parties and having no purpose to bid for 
the vendor, unfortunately was employed to bid for the vendee, and others, know- 
ing that he was generally employed for the vendor, thought the bidding was for 
him. Lorp Kenyon said that was such a surprise on the transaction of the sale 
that he would leave the parties to law, and yet it was impossible to say that the 
vendee, appointing his friend without the least notion much less intention that 
the sale should be prejudiced, was fraud, surprise or anything that could be char- 
acterised as morally wrong. 

That case illustrates the principle that circumstances of that sort would prevent 
a specific performance and that it is competent to this court, at least for the pur- 
pose of enabling it to determine whether it will specifically execute an agreement, 
to receive evidence of the circumstances in which it was obtained. I will not 
say that there are not cases in which evidence may be received to enable the 
court to rectify a written agreement on surprise and mistake as well as fraud [that 
is] proper, irrefragable evidence, as clearly satisfactory that there has been mis- 
take or surprise as in the other case that there has been fraud. I agree that those 
producing evidence of mistake or surprise, either to rectify an agreement or calling 
on the court to refuse a specific performance, undertake a case of great difficulty ; 
but it does not follow that it is, therefore, incompetent to prove the actual existence 


of it by evidence. 
The Reasiaion on this case is that I can give relief on neither bill. I will not 





* The Lord Chancellor referred to the note of the judgment in that cause, in 6 Ves. 334 
(see post p. 151) which is rather more full than the report in 4 Bro.C.C. 514. 
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say that on the evidence without the answer I should not have had so much doubt 
whether I ought not to rectify the agreement on which Stangroom relies, as to 
take more time to consider whether the bill should be dismissed. But the evi- 
dence must be taken, due regard being had to the answer, and the court is not to 
decide on the allegation as to the probability against the answer, not only to take 
out of his contract part of the land he held, but to insert land which he never did 
hold and of which he states he never did agree to become the occupier. 

Though I admit all the observation on the depositions, stating the communi- 
cation to Stangroom by Spearing of the third side of the paper produced in evi- 
dence, it is clear in all the other circumstances that Stangroom knew prior to that 
agreement that there had been treaty with Mrs. Garrett to let her have the land 
described in the third side of that paper. A most material fact is that Stangroom 
admits that on Mar. 29 or 30, or April 1, Spearing proposed to him that his farm 
should be varied. It is said he objected to that proposition, but he admits that 
at that time Spearing delivered to him a paper which corresponds in most, if not 
all, its parts with the agreement of May 4. If that paper amounts to a proposi- 
tion that he was not to have his old farm, and it corresponds with the paper of 
May 4, and Spearing executed that paper with the notion that it demised what 
he proposed to demise on Mar. 29 or 30, or April 1, the other taking it as not de- 
mising what was proposed at the prior time, there cannot be a stronger case of 
surprise; with this additional fact, that before the execution of the agreement 
Mrs. Garrett represented that the bargain proposed to her was hard. She was to 
have more lands in this parish. 

Where was she to get more but out of the occupation of Stangroom, all the 
lands in that parish being let between them? He sends her word that she is to 
have the additional quantity. What is that but saying that he was to give up 
so much, for it could be procured from no other quarter? MRecollecting also that 
the map was in his possession, was referred to and was something to amend by, 
that it gave map quantities and the papers were reformed as to their quantities by 
that map, furnishing 446 acres as the quantity in the possession of Stangroom, 
and 425 acres as the quantity proposed to be in his possession, the latter made up 
by reduction of 24 acres and the addition of 3 acres, it is impossible, taking all 
this together, to prove that it was the intention of the parties that if those two 
treaties were carried into effect he should have the whole. 

It appears that Spearing managing for his landlord, and these tenants doing 
the best for themselves, had not come to an agreement up to April 1. Then notice 
to quit was given to both. That is said to be a determination of all treaty. It is 
put on the other side as speeding the business. Steps are taken directly and Mrs. 
Garrett makes her agreement by parol on April 13, the effect of which is to give 
her the benefit of that part of the treaty which was to take from Stangroom that 
part of his farm. That agreement was communicated to Stangroom. He knew 
she had a parol agreement, perhaps not strictly one that, even if confessed, would 
have bound, but an agreement that in all honour, conscience, and fair dealing, 
ought to bind. She relied on the honour of her landlord that she was to have that 
property in her occupation which Stangroom himself had advised her to take. The 
subsequent agreement with Stangroom does away the effect of the notice to quit. 

The question, therefore, is whether, on the face of the agreement connected 
with a latent circumstance now disclosed, you are not at liberty, on the latent fact 
disclosed, to inquire into the nature of the agreement itself if there is something 
on the face of it inconsistent with that fact disclosed. Further, whether evidence 
can be admitted on the ground of that fact disclosed, one part of the agreement 
importing what the other part does not import. Next, whether if Stangroom really 
understood that he was to have the whole of his old farm, he shall have a specific 
execution if the other party could not so understand it. 
cor GER Ge or me aoe not say those words in a contract will 
it would be very singular ene rh t APES wage sherk oe 

, o add 24 map acres which he knew were 
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already demised, as far as parol could demise them, to Mrs. Garrett. It is almost 
impossible that he could mean to include them. Therefore, on the true ehaenine 
of the agreement, I think the parol evidence may be introduced. Without deter- 
mining that, however, the evidence is so complete to show that Spearing did not 
mean it at the time of the agreement and that Stangroom must have known that 


# he could not mean it, that he is, therefore, to be left to law. 


Q2 





As to the other part of the case, I cannot possibly execute an agreement so 
perfectly different from that Stangroom has signed. I am to consider it with 
reference to his answer by which he has positively denied it, The whole agreement 
is to be taken together and the whole must be executed or abandoned. I cannot 
find out what was the parcel of land in the possession of Mrs. Garrett that he was 
to have. It is not distinctly stated nor is it admitted. I cannot, therefore, give 
a specific performance on that bill and, in all the circumstances as to the admission 
of evidence, both bills must be dismissed without costs on account of the in- 
accuracy of all the transactions. i 


Bills dismissed. 


NOTE 
RICH v. JACKSON 
[Lorp Cuancettor’s Court (Lord Loughborough, L.C.), February 24, 26, 1794] 
[Reported 4 Bro. C.C. 514; 6 Ves. 334, n.; 29 E.R. 1017] 


Specific Performance—Contract—Written agreement—Parol evidence—Admissi- 
bility to support defence—Admissibility to contradict memorandum in de- 
fendant’s own handwriting—Admissibility to prove subsequent, distinct, 
collateral agreement. , 


Bill for specific performance of a verbal agreement for a lease. 

The bill stated that William Stiles, since deceased, being possessed of certain 
premises in Fleet Street, in 1791, William Jackson, the defendant’s late husband, 
entered into a treaty with him for the lease thereof; and in a conversation between 
them on the subject offered him 80 guineas a year for the same, and that he Wil- 
liam Jackson would pay all the taxes thereon, which Stiles agreed to accept. 
Further, that Stiles being then in a bad state of health at Tooting, Jackson, in 
September in that year, went thither, and it having been mentioned by Stiles and 
Jackson, in the presence of witnesses, that Stiles was to receive 80 guineas a year 
for the premises, clear of all taxes, Jackson drew up a memorandum in his own 
handwriting, in which (after the usual introductory words) were the following: 


‘‘Mr. William Stiles doth agree to let and grant a lease for twenty-one years 
to be reckoned from Michaelmas, 1791, of (the premises) on the aforesaid 
William Jackson’s paying to the aforesaid William Stiles £84 per annum as 
follows: (that is to say) £21 for every quarter, and the said William Jackson 
doth agree to pay the said William Stiles, his heirs, executors, and adminis- 
trators, the aforesaid sum of £84 per annum, to be paid quarterly as aforesaid.”’ 


The agreement was signed by Stiles and Jackson, and attested by Nathaniel 
Seager, who was a witness in the cause. Before any rent became due, Jackson 
wrote to Stiles’s attorney in order that a proper lease might be prepared of the 
premises, but the same was omitted to be done, and on Nov. 21 following, and 
before any lease was prepared, Stiles died, having made his will, whereby he gave 
the premises (inter alia) to Mr. Thomas Whitehead, who, in February, 1792, agreed 
with the plaintiff for the purchase thereof, and the same were properly conveyed 
to the plaintiff. The plaintiff was at the time of the conveyance to him, acquainted 
with the verbal and written agreement between Stiles and Jackson. Whitehead 
having given notice to Jackson that the future rents would be payable to the 
plaintiffs, he obtained from Jackson a copy of the written agreement from whence 
the plaintiff's attorney prepared a lease, containing the usual covenants, with a 
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reservation of rent ab £84 a year clear of all taxes whatever, which was sent to A 
Jackson. 

It appeared by the answer that Jackson refused this lease, and caused a lease 
to be drawn on the terms of paying £84 per annum, without the words ‘‘clear of 
taxes,’ which was also refused by the plaintiff. About May 29, Jackson died 
intestate, and the defendant had administered to him. The plaintiff stated by his 
bill, but it was neither admitted nor denied by the answer, that the plaintiff had B 
tendered to the defendant the lease, with the reservation of a clear rent, which 
she had refused, on which account the bill prayed a specific performance of the 
verbal agreement, and that a lease might be prepared and executed, reserving a 
rent of £84 clear of all taxes, and an injunction to restrain the under-mentioned 
articles. The defendant, by her answer, said that she was not present at any of 
the conversations, but that she had frequently heard William Jackson, in his Ca 
lifetime, say that it never was understood that he should pay the land-tax, that 
it was not a hasty transaction, but that the agreement was left with Stiles for a 
day or two for his perusal, and that he had returned it with a note, with an im- © 
material addition, which was made to it. That she did not believe that Stiles 
would have raised such dispute had Jackson survived. 

The answer then stated (which had also been mentioned in the bill) that the D 
defendant having paid £16 8d. for land-tax, brought an action in the Court of 
Common Pleas for the recovery thereof, the plaintiff having refused to deduct the 
same in the payment of the rent; and the cause being tried at Guildhall, before 
the present Lord Chancellor [Lorp LoucHsorovuGH], then Lord Chief Justice of the 
Common Pleas, the defendant offered parol evidence in his defence, in contradic- 
tion to the written agreement, but his Lordship rejected such evidence, and directed E. 
a verdict to be given for the defendant (then plaintiff) for £16 8d. with costs, 
with liberty to the plaintiff (defendant at law) to move the court to impeach the 
same, if he should be so advised. On an application of the plaintiff to the Court 
of Common Pleas, the court approved the verdict, and refused a rule to show 
cause why it should not be set aside. The common injunction had been granted 
in this cause, and on a motion to discharge it, the Lord Chancellor refused so to F 
do, and said he would permit the cause to go on to another hearing. The cause 
now coming on to be heard. 


Mansfield and Abbot for the plaintiff. 
Sir John Mitford and Simeon for the defendant. 


Feb. 26, 1794. LORD LOUGHBOROUGH, L.C.—In this case I have found G 
myself on two different occasions, where it has come before me, in that difficulty 
into which a judge will always bring himself when his curiosity or some better 
motive disposes him to know more of a cause than judicially he ought. On the 
evidence, which I took at the trial in order to bring this case before the court of 
law, I gave credit to the veracity of the witnesses; and believing them it is im- 
possible to doubt that the state of the transaction is as the plaintiff has represented H 
it; that in the agreement the terms upon which they treated, in the understanding 
and reasoning of the parties, were that the rent should be a net rent without ny 
deduction. But the parties, whatever their communication had been, had executed 
the matter by signing a written agreement. The construction of that agreement 
it is impossible to doubt. It is a lease for twenty-one years at a rent of 80 
guineas, to be paid 20 guineas quarterly. The execution of that undoubtedly is I 
that the tenant paying the rent pays 20 guineas, so much in money, and his land 
tax receipt making up the 20 guineas. "That being the certain, clear effect of the 
instrument makes the whole of the contract upon the condition of that letting 
The prior conversations and the manner of drawing it up by one party and signing 
it by another can have no influence. The real question is whether in this cones fae 
more than at law, where the judges have said I ought not to have admitted the 
evidence, and I approve their determination, it ought to be admitted; whether 
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ourt of equity, where a party comes to enforce a 
Written agreement by obtaining a more formal instrument, and to add in doing 
to) 


that a term not expressed in the written agreement, and of such a nature as to 
bear against the written agreement. 


: I have looked into all the cases, and I cannot 
find that this court has ever taken upon itself in executing a written agreement by 
circumstance that parol evidence could 
introduce: but it has often with great propriety, where an attempt has been made 
to obtain by a decree of this court a further security or more ample interest than 
the party was in possession of by the paper itself, refused, if it appeared that the 
demand was fraudulent or unfair. 

Joynes v. Statham (9) was relied on. That was a case where parol evidence 
was admitted on behalf of the defendant who by that evidence showed that the 
plaintiff had taken an unfair advantage of the evident ignorance of the defendant, 
and drawn an agreement for him in terms similar to that in this case, in which 
the same circumstances occurred. The defendant se& out that his rent was to be 
a clear rent without any deduction. Lory Harpwicke admitted him to rebut the 
equity, and specifically to show that case by parol evidence. I looked into Lorp 
Harpwicke’s own Nore-Boox upon it. It is very short; not above two or three 
lines. He mentions Walker v. Walker (14), that was cited to him, a decision of 
his own; and then he makes this entry : 


‘Decree specific performance upon the terms submitted to by the answer; the 
plaintiff rather choosing this than to have his bill dismissed with costs.” 


The result of his opinion, therefore, was to have dismissed the bill with costs. 
Giving the plaintiff a decree for a specific performance was not making a decree 
upon the evidence, but on the submission of the plaintiff and of the defendant in 
his answer to execute a lease upon the fair terms. 

In Walker v. Waller (14) the point was exactly the same. The bill was to sub- 
stantiate a charge on a copyhold estate surrendered by John Walker, the eldest 
brother of both parties, to Ralph Walker. It was an absolute surrender, on condi- 
tion that he should pay out of the estate annuities of £5 to a brother and of 40s. 
to a sister. The charge was ineffectual at law. They attempted to recover the 
annuities there, and could not. Then they came into equity to make good these 
charges, which they could not at law. Two defences were set up. One is not 
mentioned in 2 Arxyns, 98, and was not material. The other was, that John 
Walker was dying at the time; that in the communication he had with the family 
he made this arrangement: that he would surrender that copyhold to Ralph, who 
would be his heir, and that he should pay these annuities to Thomas Walker the 
brother and to the sister; and Thomas was to surrender to Ralph subject to his 
own life another copyhold, which he had. The evidence proved it to demonstra- 
tion; and that it was a promise, when the instructions were given for surrendering 
the first copyhold, that Thomas would surrender his. The surrender of the other 
was first perfected; and then Thomas said: ‘‘I admit, I promised: but I have got 
John fast; and am not bound.’’ Then he applied for the annuity. They said he 
should have the annuity when he would perform the condition. The cases quoted 
were from VerNoN, where a testator had been prevented from altering his will 
by the undertaking of the party to do what the testator would have compelled 
him to do but for that undertaking. In the objection taken I observe (you do not 
often find great reasoning in Lorp Harpwicke’s notes, but generally a short answer) 
the counsel says it was to establish an agreement: ‘‘No,” says Lorp Hardwicke, 
“it was to rebut an equity.’’ The other defence set up was dishonest. The result 
was that Lorp Harpwicke dismissed the bill, praying the establishment of the 
equitable charge, but without costs, on the special ground that the defendant had 
set up another defence in his answer which he knew to be perfectly false. 

Legal v. Millar (15) is not the same sort of case: but it runs upon the same 
ground. There the bill was dismissed. It was brought to establish an agreement 
for a lease of a house. The agreement was in writing; that in consideration of the 
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defendant's repairing the house, which by the paper he agreed to do, the plaintiff 
should take a lease at a rent of £30 a year. After execution it turned out that 
the house could not be repaired; and that it would be better to re-build its ane 
a fact took place that as between the parties destroyed the agreement, for it was 
re-built by mutual consent, and a new agreement was made by parol for a rent 
of £40. The plaintiff afterwards thought proper to bring the bill to have the lease 
at the rent first agreed on in consideration of repairing. Sir JOHN STRANGE had no 
difficulty to admit the evidence of the latter agreement, for it was an independent, 
substantive, collateral, agreement after the original agreement was rebus: ipsis 
et factis totally at an end: but he dismissed the bill because it was a bill without 
any equity or good conscience. 

Pitcairn v. Ogbourne (16) is not applicable. The objection there was taken to 
the competency of the evidence. I wonder at it; for the real objection was to the 
relevancy. It was a secret, fraudulent, and collateral agreement, that a bond, 
which appeared to be for the payment of £150 a year, should be but for £100. 


The other sum was held out as a blind to the uncle of the lady, from whom she’ 


had great expectations. Sir Jon Srrance read the evidence; and then he found 
he was doing nothing; for after reading it, it proved only a fraudulent agreement 
which could not prevail: but the objection points not to the competency of the 
evidence, explanatory of the agreement: but it was a defeasance collateral, and 
independent, and made at another time. 

Baker v. Paine (8) has no reference to this question. There was a great deal 
of evidence which was properly admitted; because the bill was upon this ground. 
The parties had entered into a minute of an agreement between them. After 
execution of it they had given it to an attorney to be drawn up; and the agree- 
ment he drew up varied from the minute, and most materially, in consequence of 
his ignorance of the transaction between the parties. It was between the captain 
of an India ship entitled to his privilege to the amount of £1,500, and the de- 
fendant. He sold his goods in a lump to the defendant; and in the transaction 
they made a computation of what the amount of his privilege might be, and what 
would be the amount of the deductions, in the whole 46} per cent. upon the 
supposed price. Annexed to this computation they made a minute of the 
agreement; and in that it was mentioned that the 46} per cent. was to be de- 
ducted on the above-mentioned account. The gave this minute to the attorney; 
and he made the deduction of 46} per cent. to be upon the amount of the bar- 
gained premises; using a phrase that did not apply to it at all. The goods con- 
sisted of China ware. It happened by the China ships missing their voyage that 
the captain’s goods sold for £4,000; upon which the purchaser said: ‘‘I have over- 
paid you; you are my debtor in respect of the deduction of 461 per cent., which 
you are to answer.’’ The obvious consequence was that it was an impossible 
transaction, for the more the goods sold for, the less the seller was to get. The 
evidence was that of India captains and brokers as to the usage of the trade. Lorp 
Harpwicke heard it all, very properly. The minute of the agreement was very 
short; and referred to accounts and related to transactions in trade. It was to be 
explained by the course of that trade and the manner of dealing; and the final 
result was to rectify the blunder by the minute. Lorp Harpwickn’s note adds 
that the parties afterwards settled it by consent. 

Filmer v. Gott (17) is referred to in R. v. Inhabitants of Scammonden (18). 
That last case does not refer to this in the least. There the quarter sessions held 
the 4 guineas paid towards the expense of the fine to be part of the consideration 
of the conveyance; and the Court of King’s Bench affirmed their order. In Filmer 
v. Gott (17) the evidence was not to contradict the deed; but to show that it was 
obtained by fraud and upon a false consideration; which is one of the ingredients 
of the fraud. 

It would be difficult to find more cases than those cited that are strictly applic- 
able. None go further than this in the decisions and rules laid down: that parol 
evidence of the conduct of the parties, the manner of conducting the transaction, 
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A the unfairness and hardship, may afford a good ground to leave the party in the 
condition in which he put himself at law, to make what he chooses to make of it: 
but ought not to make this court give him any aid. If the defendant had not Lot 
by this paper what would be a security at law, and had applied to me, and the 
case was reversed as to the situation of the parties, I would not put the defendant 
in a better condition than that paper had put her in. It is impossible to admit 
IB any deviation from the rule at law. That confines the whole to the written agree- 
ment; and does not admit that to be varied by any evidence of the conversation 
or conduct of the parties. That rule will not affect the case of a subsequent, 
distinct, collateral, agreement; but the evidence which I have heard and ought 
not to have heard in this case is evidence of what passed at the time of, and prior 
to, the written agreement. The lease must be according to the written agreement. 
C I suppose, the plaintiff would not wish for a lease according to that. [The plain- 
tiff declined to execute such a lease. ] 
I must, therefore, dismiss the bill: but I will not dismiss it with costs. 


Bill dismissed. 


PAINE v. MELLER 


[Lorp CuaNcettor’s Courr (Lord Eldon, L.C.), July 22, 1801] 
[Reported 6 Ves. 349; 31 E.R. 1088] 


Insurance—Fire—Sale of houses—Destruction before completion of sale—Lapse 

of vendor’s insurance—Liability of purchaser. 

Fr The plaintiff sold certain houses to the defendant by auction, but, owing to 
defects in title, the sale could not be completed at Michaelmas as agreed. The 
treaty, however, proceeded on a proposal to waive objections on certain terms, 
and the defendant’s agent subsequently declared himself satisfied with the title. 
The houses were destroyed by fire before the conveyance. The plaintiff had 
allowed the insurance to lapse at Michaelmas without notifying the defendant. 

Held: the defendant, having accepted the title, was bound by the sale, and 
the plaintiff was not bound to keep the policy on foot or to inform the defen- 
dant of its lapse. 

Notes. Distinguished: Wyvill v. Bishop of HWxeter (1811), 1 Price, 294, n. Con- 
sidered: Harford v. Purrier (1816), 1 Madd. 532. Distinguished: Bryant v. Busk 
_ (1827), 4 Russ. 1. Applied: Mead v. Davison (1835), 38 Ad. & El. 303. Distin- 
i guished: Counter v. Macpherson (1845), 5 Moo.P.C.C. 83. Considered: Dowson 

v. Solomon (1859), 1 Drew. & Sm. 1. Distinguished: Trotter v. Watson (1869), 

L.R. 4 C.P. 434. Applied: Rayner v. Preston (1881), 18 Ch.D. 1. Referred to: 

Coles v. Bristowe (1868), L.R. 6 Eq. 149; Cory v. Patton (1872), L.R. 7 Q.B. 

804; Gordon Hill Trust, Ltd. v. Segall (1941), 85 Sol. Jo. 191. 

As to preservation of vendor’s insurance for benefit of purchaser, see 22 Ha13- 

i pury’s Laws (8rd Edn.) 315; and for cases see 40 Diaest (Repl.) 201 et seq. 


ye 


Cases referred to: 
(1) Stent v. Bailis (1724), 2 P.Wms. 217; 24 E.R. 705, L.C.; 40 Digest (Repl.) 


201, 1635. ; 
(2) Mortimer v. Capper (1782), 1 Bro.C.C. 156; 28 E.R. 1051, L.C.; 40 Digest 


(Repl.) 199, 1610. | 
(3) Pope v. Roots (1774), 1 Bro. Parl. Cas. 870; 1 E.R. 628, H.L.; 40 Digest 


(Repl.) 222, 1811. 
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(4) Jackson v. Lever (1792), 8 Bro.C.C. 605; 29 E.R. 724, L.C.; 44 Digest 
(Repl.) 105, 850. 

(5) Harrington v. Wheeler (1799), 4 Ves. 686; 31 E.R. 354, L.C.; 44 Digest 
(Repl.) 95, 772. 

(6) Seton v. Slade, Hunter v. Seton (1802), 7 Ves. 265; 32 E.R. 108, L.C.; 44 
Digest (Repl.) 100, 803. 


Petition presented by the plaintiff for re-hearing a bill for specific performance 
of a contract for the sale of some houses. 

On Sept. 1, 1796, the vendor sold to the purchaser by auction some houses 
in Ratcliffe Highway on the usual terms, a deposit of £25 per cent., and a proper 
conveyance to be executed on payment of the remainder of the purchase-money 
at Michaelmas next. The premises were with others subject to certain aunuities 
but a trust of stock was declared for the payment of these annuities. The first 
abstract delivered was clearly defective, so that the purchase could not be com- 


pleted at the time. A further abstract was delivered to the solicitor for the pur- . 


chaser at the end of September or the beginning of October. He insisted on having 
a release from the annuitants. The treaty continued through October, and about 
the end of that month the purchaser’s solicitor agreed to waive all objections if 
the vendor would allow him eleven guineas and if the trustees of the stock would 
join in the conveyance. He refused a proposal to give up the purchase. The 
vendor agreed to make the allowance desired. 

On Nov. 4 or 5 the purchaser’s solicitor sent a draft of a conveyance. The 
trustees of the stock were prevailed on to join in the conveyance by a new declara- 
tion of trust. The draft was returned to the purchaser’s solicitor, the deeds were 
engrossed and, on Dec. 16 or 17, he declared himself satisfied with the title and 
said the deeds would be ready in two or three days and that he should complete 
the purchase under the promise of the eleven guineas. 

On Dec. 18 the houses were burnt, the insurance having been suffered to expire 
at Michaelmas, 1796. On Dec. 20, the purchaser’s solicitor wrote a letter observing 
that he had taken an objection to the freehold title and should not have thought 
anything more of the purchase but for the covenant of indemnity from the trustees, 
inserted in the draft by him and approved by one of the trustees of the stock. 
However, as that had been struck out by another trustee, he could not advise his 
client to accept the title and he should call for the deposit. 

The vendor filed the bill praying a specific performance of the contract. A 
decree was made by the late Lord Chancellor simply referring it to the Master, 
to see whether a good title could be made. This decree was unsatisfactory to both 
parties, as not deciding the question and a petition of re-hearing was presented by 
the plaintiff. 


Mansfield and Cox for the vendor, insisted that the objection to the title from 
the charge of the annuities was frivolous, there being a fund of stock with a trust 
declared on it. 


Sutton and Lewis for the purchaser: The delay in performing this contract arose 
from the defect of the title and the vendor ought to have acquainted the purchaser 
with the circumstance of the insurance expiring. In Stent vy. Bailis (1), referred 
to in Mortimer v. Capper (2), Str Josepn Jexyiy expresses a clear opinion on this 
case. Counsel also cited Pope v. Roots (8). 


Mansfield in reply: All the cases referred to are got rid of by Jackson v. Lever 
(4). The former cases proceeded on this fallacy, that the party could not have 
the thing bought for chance had decided against him, but he had the chance and 
he must take it each way. In the case of a life it might last fifty years and might 
drop the next day. But this is not a purchase of property depending on the eon: 
tingency of life, like an annuity. A man purchasing a house is to consider with 
himself, whether he will insure or not. Not a word was said about insurance. 
Therefore notice was not incumbent on the vendor; and there was as much negli- 


G 
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A gence in th ser i inguiri 5 i 
g e purchaser in not inquiring about that. Such an accident did not 


occur to either of them. If in the sale of a ho ing i i i 
: use nothing is said about ins 
it could not enter into the bargain. : ast any 


; LORD ELDON, L.C.—The abstract first delivered was undoubtedly imperfect 
An certain respects. It did not go back further than forty-three years and there 
IB “was no specific mention of the property in Ratcliffe Highway in the abstract. 
There = also the objection on the annuities. Unquestionably that abstract was 
ee satisfactory and the express condition of the sale could not be complied with: 
see Harrington v. Wheeler (5), and Seton v. Slade (6)]. Of course the purchaser 
could not be called on to pay his purchase-money. Then it was with the purchaser 
to choose to go on with the bargain or to put an end to the contract. The agent, 

C however, chose not to put an end to it and though a circumstance took place at 
Michaelmas sufficient to put an end to any action of law, the contract was kept 
alive at least until Dec. 10. = 

‘Tt is clear that the objection was given up as to the freehold title, and the only 
difference was as to the indemnity against the annuities, affecting these with other 
premises. I do not consider whether this objection is of form or substance but 

ID leave it to be determined, when it may be necessary, whether the purchaser 
in such circumstances has not a right to insist that the annuitants shall release 
the premises; or, whether this court will say in all the circumstances the purchasers 
shall take the premises burdened with the annuities with a great number of others, 
and seek their indemnity against the trust property and the trustees, if they pre- 
ferred a personal covenant by the trustees. If in equity these premises belonged 

IE to the purchaser, he would have a title to the rents and profits at Michaelmas by 
relation, and he must pay the purchase money with interest from that time. 

First, it is said that the title was never accepted in fact; secondly, if not, in 
these circumstances, a court of equity will not compel a specific performance. As 
to the second point the objection is grounded on two circumstances: first, the 
simple fact of the fire; secondly, that the premises had been insured prior to the 

F contract; that that fact and the fact that the insurance expired at Michaelmas 
1796, were not disclosed, and that the premises afterwards remained uncovered 
by any insurance. The authority of Sir Josepn Jexyin (in Stent v. Bailis (1)) 
has been mentioned, but no case has been cited in support of that dictum; and 
it is in a degree suggested, not admitted at the Bar, that it may be considered 
overruled by subsequent cases. 

G As to the mere effect of the accident itself, no solid objection can be founded 
on that simply, for if the party has by the contract become in equity the owner of 
the premises, they are his to all intents and purposes. They are vendible as his, 
chargeable as his, capable of being encumbered as his; they may be devised as his; 

‘they may be assets; and they would descend to his heir. If a man had signed a 
contract for a house on that land which is now appropriated to the London docks, 

H and that house were burnt, it would be impossible to say to the purchaser willing 
to take the land without the house, because much more valuable on account of 
this project, that he should not have it. As to the annuity cases and all the others, 
the true answer has been given, namely, that the party has the thing he bought 
though no payment may have been made, for he bought subject to contingency. 
If it be a real estate, he of course has it. 

I Then as to the non-communication, I cannot say that, in my judgment, forms 
an objection, for I do not see how I can allow it, unless I say that this court war- 

a house that the house is insured, and not only insured 

The house is bought, not the benefit of any 

of insuring from fire, it is not 





rants to every buyer of 
but to the full extent of the value. 
existing policy. However general be the practice 
universal; and it is yet less general that houses are insured to their full value or 
near it. The question whether insured or not, is solely with the vendor not with 
the purchaser—unless he proposes something on that and makes it matter of 
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contract with the vendor that the purchaser shall buy according to the fact that the 
house is insured. 

I am, therefore, of opinion that if the agent on behalf of this purchaser did accept 
this title prior to the destruction of the premises, the vendors are in the situation 
in which they would have been if the title and the conveyance had been ready at 
Michaelmas 1796, but by the default of the purchaser were not executed, but the 
title was accepted and the premises were burnt down on the quarter day. As to 
the fact [i.e., whether the defendant had accepted the title], where there has been 
a great deal of treaty and a considerable hardship must fail on one party if the 

case is to be put entirely on the fact, the court must guard against surprise; and 

I am not sure that even the vendor’s witnesses accurately understand the nature 
of the facts they depose to. It is to be observed that they are all the vendor’s 
agents, subject to the influence necessarily belonging to that situation. 

The case is, therefore, not sufficiently clear on the fact and there ought to be 
some reference to the Master or an inquiry before a jury. However, that must not 


be on the validity of the title, for it is clear that the objection to the freehold . 


title that it was not old enough, and the other objection that the purchaser had a 
right to insist on a release of the annuities, were waived. The question between 
them is whether the parties agreed that an indemnity should be given in any form, 
and if so, in what form. The inquiry must be whether the title had beer accepted 
by the agent on behalf of the purchaser on or before Dec. 18, 1796. 

That inquiry will miscarry unless the Master or the jury, if satisfied that there 
was an acquiescence in the proposal, shall be of opinion that that is an acceptance 
of the proposal. I should think that a court of law would hold that; but if there is 
any doubt of it, I would rather refer it to the Master to inquire whether the agent on 
behalf of the purchaser had accepted or acquiesced in the proposal, with a direction 
that he should be examined; and they will appreciate the credit due to him and 
will not forget that he was bartering for himself for eleven guineas, if that appears. 


Decree reversed. 
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CUTTER v. POWELL 


[Court or Krye’s Bencu (Lord Kenyon, C.J., Ashhurst, Grose and Lawrence, 
JJ.), June 9, 1795] 


“ [Reported 6 Term Rep. 320; 101 E.R. 573 | 


Contract—Impossibility of performance—Contract to do work for specified period 

—Death of servant during period—Right to quantum meruit. 

Master and Servant—Wages—Agreement to pay lump sum at end of specified 
period—Death of servant during period—Right to quantum meruit. 

By a contract entered into between the intestate and the defendant the 
defendant promised: ‘‘Ten days after the ship G.P., myself master, arrives at 
Liverpool to pay to [the intestate] the sum of 30 guineas provided that he 
[the intestate] proceeds, continues, and does his duty as second mate in the 
said ship from hence [Jamaica] to the port of Liverpool.’’ The intestate per- 
formed his duties under the contract until his death which happened before the 
ship arrived at Liverpool. In an action by his administratrix for work and 
labour done by the intestate, 

Held: the contract was not divisible; on its true construction the defendant 
did not become liable to pay the 30 guineas unless the intestate performed the 
duties as second mate until the arrival of the ship at Liverpool. 


Contract—Implied term—Express contract—Implication of matters inconsistent 
with express terms. 

Where parties have come to an express contract nothing which is incon- 
sistent with its terms, e.g., as the result of a trade custom or usage, can be 
implied in it. 

Notes. Section 1 (3) of the Law Reform (Frustrated Contracts) Act, 1943 (4 
Hauspury’s Srarutes (2nd Edn.) 662), allows a party who has done something in 
performance of the contract prior to the frustrating event to claim compensation 
for any benefit thereby conferred on the other. 

Distinguished: Thomas v. Williams (1834), 3 Nev. & M.K.B. 545. Considered : 
Baxter v. Nurse (1844), 8 Jur. 273. Applied: Appleby v. Myers, [1861-73] 
All E.R.Rep. 452. Considered: Button v. Thompson. (1869), L.R. 4 C.P. 830. 
Distinguished: O’Neil v. Armstrong, Mitchell & Co., [1895] 2 Q.B. 70. Applied: 
Sumpter v. Hedges, [1898] 1 Q.B. 673; George v. Davies, [1911-13] All E.R.Rep. 
914. Considered: Luxor (Eastbourne), Ltd. v. Cooper, [1941] 1 All E.R. 38. 
Explained: Hoenig v. Isaacs, [1952] 2 All E.R. 176. Referred to: Collins v. 
Price (1828), 5 Bing. 182; Burnley v. Bollett (1847), 16 M. & W. 644; Goodman 
y. Pocock (1850), 15 Q.B. 576; Hochster v. De La Tour (1853), 2 EK. & B. 678; De 
Bernady v. Harding and Pooley (1853), 1 C.L.R. 884; Hmmens v. Kiderton (1853), 
13 C.B. 495; Prickett v. Badger (1856), 1 C.B.N.S. 296; Ex parte Baker (1857), 
3 Jur.N.S. 937; The Camilla (1858), Sw. 812; Harrison v. James (1862), 31 L.J.Ex. 
248; Bartholomew v. Markwick (1864), 9 L.T. 651; Crawford v. Crawford (1867), 
16 W.R. 411; Savage v. Canning (1867), 16 W.R. 133; Stubbs v. Holywell Rail. Co. 
(1867), L.R. 2 Exch. 311; Ozford v. Provand (1868), L.R. 2 P.C. 1385; Robinson 
y. Mollett (1875), L.R. 7 H.L. 802; Byrne v. Leon Van Tienhoven (1880), 42 L.T. 
371; Lockwood v. Tunbridge Wells Local Board (1884), Cab. & El. 289; Donkin v. 
Hastie (1897), 61 J.P. 568; Lodder v. Slowey, [1904] A.C. 442; Parkin v. South 
Hetton Coal Co. (1907), 97 L.T. 98; Workman, Clark & Co. v. Lloyd Brazileno, 
[1908] 1 K.B. 968; Harrowing Steamship Co. v. Thomas, Dah 2K B.C; 
Dakin v. Lee, [1916] 1 K.B. 566; Moriarty v. Regent's Garage Co. [1921] 1 He 
423; Pockney v. Atkinson, [1929] All K.R.Rep. 106; Hshelby v. Federated Huro- 
pean Bank, Ltd., [1931] All E.R.Rep. 840; A.-G. of Trinidad and Tobago v. ea 
Grant & Co., [1935] A.C. 532; Hancock v. B.S.A. Tools, Ltd., [1939] 4 All E.R. 
538; Petrie v. Macfisheries, [1939] 4 All E.R. 281; Imperial Smelting Corpn., 
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Ltd. v. Joseph Constantine S.S. Line, Ltd., [1940] 2 All E.R. 46; O'Grady v. 
Saper, Ltd., [1940] 8 All E.R. 527; Heyman v. Darwins, Ltd., [1942] 1 All E.R. 
337; John Meacock & Co. v. Abrahams, [1956] 3 All E.R. 660. 

As to impossibility of performance of contracts, see 8 Haussury’s Laws (3rd 
Edn.) 178 et seq.; and for cases see,12 Dicusr (Repl.) 414 et seq. As to a ser- 
vant’s wages, see 25 Haussury’s Laws (8rd Edn.) 472-480; and for cases see 34 
Dicerst (Repl.) 93 et seq. 

Cases referred to: 
(1) Chandler v. Grieves (1792), 2 Hy. Bl. 606, n.; 126 E.R. 730; 42 Digest 
(Repl.) 7038, 4547. 
(2) Countess of Plymouth v. Throgmorton (1688), 3 Mod. Rep. 153; 1 Salk. 65; 
87 E.R. 99; 34 Digest (Repl.) 108, 735. 
Also referred to in argument: 
Wiggins v. Ingleton (1705), 2 Ld. Raym. 1211. 
Edwards v. Child (1716), 2 Vern. 727. 


Belfour v. Weston (1786), 1 Term Rep. 310; 99 E.R. 1112; 31 Digest (Repl.) 280, 


4141, 
Brown v. Quilter (1764), Amb. 619; 2 Eden, 219; 27 E.R. 402, L.C.; 31 Digest 
(Repl.) 279, 4140. 


Action of assumpsit by an administratrix for work and labour done by the in- 
testate, one Cutter. The defendant pleaded the general issue. At the trial the 
jury found a verdict for the plaintiff for £31 10s. subject to the opinion of this 
court on the following Case. 

The defendant being at Jamaica subscribed and delivered to T. Cutter the in- 
testate a note, whereof the following is a copy: 


“Ten days after the ship Governor Parry, myself master, arrives at Liverpool, 
I promise to pay to Mr. T. Cutter the sum of 30 guineas, provided he proceeds, 
continues, and does his duty as second mate in the said ship from hence to the 
port of Liverpool. Kingston, July 31, 1793.”’ 


The Governor Parry sailed from Kingston on Aug. 2, 1793, and arrived in the port 
of Liverpool on Oct. 9 following. The intestate went on board the ship on July 31, 
1793, and sailed in her on Aug. 2, and proceeded, continued and did his duty as 
second mate in her from Kingston until his death, which happened on Sept. 20 
following before the ship’s arrival at Liverpool. The usual wages of a second mate 
of a ship on such a voyage when shipped by the month out and home were £4 per 
month, but when seamen were shipped by the run from Jamaica to England, a gross 
sum was usually given. The usual length of a voyage from Jamaica to Liverpool 
was about eight weeks. The case having been argued for the plaintiff, the court 
desired it to stand over that inquiries might be made relative to the usage in the 
commercial world on those kinds of agreements. It appeared that there was no 
fixed settled usage one way or the other, but several instances were mentioned as 
having happened within these two years in some of which the merchants had paid 
the whole wages under circumstances similar to the present, and in others a pro- 
portionable part. 


Chambre for the plaintiff. 
Wood for the defendant. 


LORD KENYON, C.J.—I should be extremely sorry that in the decision of this 
case we should determine against what has been the received opinion in the mer- 
cantile world on contracts of this kind,- because it is of great importance that the 
laws by which the contracts of so numerous and so useful a body of men as the 
sailors are supposed to be guided should not be overturned. Whether these kind 
of notes are much in use among the seamen we are not sufficiently informed; and 
the instances now stated to us from Liverpool are too recent to form anything like 
usage. But it seems to me at present that the decision of this case may proceed 
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on the particular words of this contract and the precise facts here stated, without 
touching marine contracts in general. That where the parties have come to an 
express contract none can be implied has prevailed so long as to be reduced to an 
axiom in the law. 

Here the defendant expressly promised to pay the intestate 30 guineas provided 
he proceeded, continued and did his duty as second mate in the ship from Jamaica 
to Liverpool, and the accompanying circumstances disclosed in the case are that 
the common rate of wages is £4 per month when the party is paid in proportion to 
the time he serves, and that this voyage is generally performed in two months. 
Therefore, if there had been no contract between these parties, all that the in- 
testate could have recovered on a quantum meruit for the voyage would have been 
£8, whereas here the defendant contracted to pay 30 guineas provided the mate 
continued to do his duty as mate during the whole voyage, in which case the latter 
would have received nearly four times as much as if he were paid for the number 
of months he served. He stipulated to receive the larger sum if the whole duty 
were performed, and nothing unless the whole of that duty were performed. It was 
a kind of insurance. On this particular contract, my opinion is formed at present. 
At the same time I must say that, if we were assured that these notes are in uni- 
versal use and that the commercial world have received and acted on them in a 
different sense, I should give up my own opinion. 


ASHHURST, J.—We cannot collect that there is any custom prevailing among 
merchants on these contracts, and, therefore, we have nothing to guide us but the 
terms of the contract itself. This is a written contract, and it speaks for itself. 
As it is entire and, as the defendant’s promise depends on a condition precedent to 
be performed by the other party, the condition must be performed before the other 
party is entitled to receive anything under it. It has been argued, however, that 
the plaintiff may now recover on a quantum meruit, but she has no right to desert 
the agreement for wherever there is an express contract the parties must be guided 
by it, and one party cannot relinquish or abide by it as it may suit his advantage. 
Here the intestate was by the terms of his contract to perform a given duty before 
he could call on the defendant to pay him anything; it was a condition precedent, 
without performing which the defendant is not liable. That seems to me to con- 
clude the question. The intestate did not perform the contract on his part; he 
was not indeed to blame for not doing it; but still as this was a condition pre- 
cedent, and as he did not perform it, his representative is not entitled to recover. 


GROSE, J.—In this case the plaintiff must either recover on the particular stipu- 
lation between the parties or on some general known rule of law, the latter of 
which has not been much relied on. I have looked into the laws of Oleron, and 
I have seen a late case on this subject in the Court of Common Pleas, Chandler 
v. Grieves (1). I have also inquired into the practice of the merchants in the 
city, and have been informed that these contracts are not considered as divisible 
and that the seaman must perform the voyage, otherwise he is not entitled to his 
wages; though I must add that the result of my inquiries has not been perfectly 
satisfactory and, therefore, I do not rely on it. The laws of Oleron are extremely 
favourable to the seamen; so much so that, if a sailor who has agreed for a voyage 
be taken ill and put on shore before the voyage is completed, he is nevertheless 
entitled to his whole wages after deducting what has been laid out for him. In 
Chandler v. Grieves (1), where the jury gave a verdict for the whole wages to the 
plaintiff who was put on shore on account of a broken leg, the court refused to 
grant a new trial, though I do not know the precise grounds on os the court 
proceeded. However, in this case the agreement is conclusive. The defendant 
only engaged to pay the intestate on condition of his continuing to do his duty 
on board during the whole voyage, and the latter was to be entitled either to 30 
guineas or to nothing, for such was the contract between the parties. When we 
recollect how large a price was to be given in the event of the mate hee on 
board during the whole voyage instead of the small sum which is usually given per 
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month, it may fairly be considered that the parties themselves understood that, if 
the whole duty were performed, the mate was to receive the whole sum and that he 
was not to receive anything unless he did continue on board during the whole 
voyage. That seems to me to be the situation in which the mate chose to put 
himself; and, as the condition was not complied with, his representative cannot 
now recover anything. I believe, however, that in point of fact these notes are in 
common use, and perhaps it may be prudent not to determine this case until we 
have inquired whether or not there has been any decision on them. 


LAWRENCE, J.—If we are to determine this case according to the terms of the 
instrument alone the plaintiff is not entitled to recover, because it is an entire 
contract. Countess of Plymouth v. Throgmorton (2), in 1 Salk. 65, is a strong 
case to that effect. There debt was brought on a writing by which the defendant’s 
testator had appointed the plaintiff’s testator to receive his rents and promised to 
pay him £100 per annum for his service; the plaintiff showed that the defendant’s 
testator died three-quarters of a year after during which time he served him, and 
he demanded £75 for three-quarters. After judgment for the plaintiff in the 
Common Pleas, the defendant brought a writ of error, and it was argued that, 
without a full year’s service, nothing could be due, for that it was in nature of a 
condition precedent; that it being one consideration and one debt it could not 
be divided. This court were of that opinion, and reserved the judgment. With 
regard to the common case of an hired servant, to which this has been compared, 
such a servant, though hired in a general way, is considered to be hired with 
reference to the general understanding on the subject that the servant shall be 
entitled to his wages for the time he serves though he do not continue in the service 
during the whole year. So, if the plaintiff in this case could have proved any 
usage that persons in the situation of this mate are entitled to wages in proportion 
to the time they served, the plaintiff might have recovered according to that usage. 
But if this is to depend altogether on the terms of the contract itself, she cannot 
recover anything. As to the case of the impressed man, perhaps it is an excepted 
case; and I believe that, in such cases, the King’s officers usually put another 
person on board to supply the place of the impressed man during the voyage, so that 
the service is still performed for the benefit of the owner of the ship. 


Judgment for defendant. 
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SETON v. SLADE 


(Lorp Cuancettor’s Courr (Lord Eldon, L.C.), July 2, 3, 1802] 
[Reported 7 Ves. 265; 32 E.R. 108] 
Specific Performance—Sale of land—Refusal of decree—Need for substantial 
objection—Delay in making title—Conduct of parties during period of delay. 

On a claim for specific performance the court takes the view that there must 
be a degree of good faith between the parties and will not refuse a decree on 
frivolous objections. In the case of a contract for the sale of land the title 
to an estate requires so much investigation and inquiry that the court will not 
refuse specific performance unless substantial objections appear, not merely as 
to the time taken to make the title but regarding an alteration of circum- 
stances affecting the value of the subject of the sale, or arising out of the 
conduct of the parties during the lapse of time complained of. 

Equity—Equitable relief—Penalty—Relief against penalty agreed for doing or 
not doing specified act—Mortgage—Interest—Payment—Delay—Increased 
rate of interest. 

A court of equity will relieve against a penalty relating to the doing or the 
omitting to do a specified act. So, where ina mortgage it is provided that the 
mortgagor shall pay interest at 5 per cent. to be reduced to 4 per cent. if regu- 
larly paid, or shall pay 4 per cent. to be increased to 5 per cent. if not regu- 
larly paid, a court of equity will regard the agreement for the payment of 
the 5 per cent. as a penalty to secure the payment of the 4 per cent., and will 
relieve the mortgagor from paying the 5 per cent. on his paying interest on 
the 4 per cent. over the period of the delay in payment. 


Contract—Sale of land—Memorandum—Signature—Sufficiency of signature by 
person to be charged. 

Where it is required by statute that a contract shall not be enforceable un- 
less ib or some memorandum or note of it is in writing it is not necessary 
that the memorandum or note should be signed by both parties. It is suffi- 
cient, and an action can be brought on it, if it is signed only by the party 
to be charged. 


Notes. Considered: Hall v. Smith (1808), 14 Ves. 426. Applied: Hipwell v. 
Knight (1835), 1 Y. & C.Ex. 401; Laythorp v. Bryant (1836), 2 Bing.N.C. 785. 
Distinguished: Hicks v. Gardner (1837), 1 Jur. 541. Considered: Parkin v. 
Thorold (1851), 2 Sim.N.S. 1; Stains v. Banks (1863), 9 Jur.N.S. 1049. Distin- 
guished: Leeds and Hanley Theatre of Varieties v. Broadbent, [1898] 1 Ch. 343. 
Referred to: Halsey v. Grant (1806), 13 Ves. 73; Jenkins v. Reynolds (1821), 6 
Moore, C.P. 86; Roberts v. Berry (1853), 3 De G.M. & G. 284; R. v. Newington 
Licensing Justices, [1948] 1 K.B. 681. 

As to defences to a claim for specific performance, see 36 Hatssury’s Laws 
(8rd Edn.) 280 et seq.; and for cases see 44 Dicrst (Repl.) 29 et seq. 


Cases referred to: i 
(1) Harrington v. Wheeler (1799), 4 Ves. 686; 31 E.R. 354, L.C.; 44 Digest 


(Repl.) 95, 772. 
(2) Gregson v. Riddle (1784), cited in 7 Ves. at p. 268; 82 E.R. 109, L.C.; 40 
Digest (Repl.) 118, 916. 
(3) Lloyd v. Collett (1793), 4 Bro.C.C. 469; 4 Ves. 689, n.; 29 E.R. 992, L.C.; 
40 Digest (Repl.) 258, 2123. 
Also referred to in argument: + 
Gibson v. Pattinson (or Patterson) (1787), West temp. Hard. 235; 1 Atk. 12 (see 
4 Ves. 690, n.); 25 E.R. 913, L.C.; 40 Digest (Repl.) 118, 915. 
Pincke v. Curteis (1793), 4 Bro.C.C. 833, n.; 29 E.R. 920; 40 Digest (Repl.) 204, 


1659. 
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Fordyce v. Ford (1794), 4 Bro.C.C. 494; 29 E.R. 1007; 40 Digest (Repl.) 247, 
2073. 

Spurrier v. Hancock (1799), 4 Ves. 667; 31 E.R. 344; 40 Digest (Repl.) 91, 
688. 

Shirley v. Davis (prior to 1802), cited in 6 Ves. at p. 678; 31 E.R. 1254; 44 
Digest (Repl.) 163, 1418. 

Lord Stanhope’s Case (circa 1785), cited in 6 Ves. at p. 678; 31 E.R. 1254, 
L.C.; 44 Digest (Repl.) 163, 1427. ; 


Bills for decrees of specific performance of contracts for the sale of land. 

The plaintiff, being entitled to an estate called Kilorough in the county of 
Glamorgan under a contract entered into in 1799 by the trustees of the Marquis 
De Choiseul to convey to him and his heirs in consideration of £8,500, employed 
Josiah Phipps to sell the estate by auction or private contract. The following 
memorandum in writing dated April 12, 1800, was signed by the defendant Robert 
Slade, but not by the plaintiff or anyone on his behalf : F 


“T Robert Slade of Doctors Commons in the city of London, Esquire, have 
this day purchased of Josiah Phipps the estate described in the within par- 
ticular at and for the sum of £10,000 including the timber and underwood 
growing thereon and have paid a deposit of £1,000. I do hereby undertake 
and agree to pay the remainder of the purchase-money and complete my pur- 
chase within two months from the date hereof the proprietor making a good 
title thereto at his own expense and executing a proper conveyance to be pre- 
pared at my expense. I do further agree to pay for the fixtures household 
furniture at a fair valuation and for the growing crops seeds fallows, etc., in 
the same way according to the custom of the country, possession to be given 
upon the completion of the contract to which time all out-goings are to be 
cleared up and I am entitled to the rents and profits. Upon failure of my com- 
plying with the terms and conditions before-mentioned the deposit money shall 
be forfeited, the proprietor shall be at full liberty to re-sell the estate and the 
deficiency, if any there shall be by such second sale, together with all charges 
attending the same shall be made good at my expense.”’ 


The bill in the first cause prayed a specific performance of this agreement, which 
was resisted under the following circumstances appearing by the answer and the 
evidence. 

The day after he signed the agreement the defendant wrote to Phipps, from 
Brighthelmstone, stating objections to the title, and that, if the title should not be 
made out and possession delivered to him by June 12 then next, he would insist 
on having the deposit money returned to him with interest. Phipps’s letter in 


answer, dated April 19, stated the plaintiff's answer, as given verbally by his 
solicitor, thus : 


“Mr. Seton desired I would inform you that he accedes to your request re- 
specting the interest as a matter of course.’’ 


The defendant about the beginning of May informed Phipps that he had sold out 
stock for the purpose of being ready with his purchase-money, and expressed his 
surprise that no abstract had been delivered. He afterwards pressed Phipps for 
the abstract, and proposed, that Phipps should copy and send in his name to the 
plaintiff a note written by the defendant expressing that, finding no progress made 
in the delivery of the title, he called to remind Phipps that in the Geant of its 
not being completed at the expiration. of the two months he expected, in com- 
pliance with the promise the plaintiff made in answer to his letter from Brighthelne 
stone, to have his deposit money returned with interest. He requested aalheete 

to fulfil the engagement on the plaintiff’s part. Phipps declined writing that letter. 
On Saturday, June 7, the abstract was left at the defendant’s solicitor’s, with a note 
stating that the plaintiff had only a title under an agreement, but all necessar | 
parties were ready to convey, and making a proposal for that purpose. On June 9 
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A the plaintiff's solicitor called there to say that he would not vouch for the authen- 
ticity of the abstract, as it was not prepared by him, but by the solicitors for the 
trustees of the Marquis De Choiseul. Nothing further passed till June 13, on 
which day the defendant wrote to Phipps demanding his deposit with interest and 
stating as his reason that the two months within which the plaintiff agreed to com- 

plete the contract were expired and that his (the defendant’s) solicitors had not 

B received an abstract till within the last few days, and, so far from showing a right 
in the plaintiff to convey, it stated merely a contract for purchase by him without 
noticing a suit in Chancery against the trustees of the Marquis and Marquise De 
Choiseul, previous to the contract for purchase by the plaintiff, which rendered it 
impossible for the plaintiff to carry into effect his agreement with the defendant 
within the time limited. 

C The defendant afterwards recovered his deposit with interest in an action. 
Several objections were taken to the abstract, the principal of which, mentioned 
in the defendant’s letter of June 13, were the suit instituted by the Marquis De 
Choiseul and his creditors to remove his trustees and for an account of their con- 
duct, and a prior contract with a person, named Darby, who gave notice of his 
claim. He was made a defendant, and put in an answer amounting on the whole 

D to a disclaimer. Afterwards, being examined as a witness by his depositions, 
he renewed his claim. The Lorp CHANcELLoR held that he could not get rid of 
the disclaimer upon the record without a strong case upon affidavit, and, therefore, 
he was a good witness, but the defendant reading his depositions must admit 
that he had no interest. The defendant then declined reading his evidence. 

The second cause was instituted upon a bill by the trustees of the Marquis De 

FE Choiseul praying a specific performance of their contract with Seton. 


Romilly and Bell for the plaintiff, Seton. 
Richards and Leach for the defendant, Slade. 





LORD ELDON, L.C.—If it were necessary for the decision of this case to ex- 
press myself with great accuracy upon the principle of the court as to suits for 

F specific performance, so far as objections are to be founded upon what the court 
has done and has forborne to do in a great variety of cases in which objection has 
been taken that the agreement was not carried into execution within the time 
stipulated on the face of it, I should think it is my duty to look through a great 
number of cases. But in the view that I have of this case I incur no hazard of 
making a decree in its principle inconsistent with any authority that can be stated. 
To say, time is regarded in this court as at law, is quite impossible. The case 
mentioned of a mortgage is very strong, an express contract under hand and seal. 
At law the mortgagee is under no obligation to re-convey at that particular day, 
and yet this court says that, though the money is not paid at the time stipulated, 

if paid with interest at the time a re-conveyance is demanded, there shall be a re- 
conveyance, on the ground that the contract is in this court considered a mere 
loan of money secured by a pledge of the estate. But that is a doctrine on which 
this court acts against what is the prima facie import of the terms of the agreement 
itself, which does not import at law that, once a mortgage, always a mortgage, 
but equity says that, and the doctrine of this court as to redemption does give 
countenance to the strong declaration of Lorp, Taurtow, that the agreement of the 
parties will not alter it, for I take it to be so in the case of a mortgage that you 
shall not by special terms alter what this court says are the special terms of that 
contract. Whether that is to be applied to the case of a purchase is a different 
consideration, I only say that time is not regarded here as at law. So in the 
instance of a mortgage with interest at 5 per cent. and a condition to take 4, if 
regularly paid, or at 4 per cent., with a condition for 5, if not regularly paid. At 
law you might in that case recover the 5 per cent. for it is the legal interest, 
but this court regards the 5 per cent. as @ penalty for securing the 4, and time 1s 
no further the essence than that, if it is not paid at the time, the party may be 
relieved from paying the 5 per cent. by paying the 4 per cent. and putting the 
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other party in the same condition, as if the 4 per cent. had been paid, that is, by 
paying him interest upon the 4 per cent. as if it had been received at the time. 
So in this court, before courts of law dealt with a bond under a penalty as they 
do now. Time was of the essence there, but this court relieved against the penalty 
long before a court of law; and there are many other instances. 

There is another circumstance. The effect of a contract for purchase is very 
different at law and in equity. At law the estate remains the estate of the vendor 
and the money that of the purchaser. It is not so here. The estate from the seal- 
ing of the contract is the real property of the purchaser. It descends to his heirs. 
It is devisable by his will, and the question whose it is is not to be discussed 
merely between the vendor and purchaser, but may be to be discussed between 
the representatives of the purchaser. Therefore, I do not take a full view of the 
subject upon the question of time unless that is taken into consideration, and many 
very nice and difficult cases may be put in which the question would be to be 
discussed between the representatives, founded upon the conduct between the 
vendor and purchaser. It is obvious that a due consideration of the value of the 
objections will embrace that consideration also. 

The cases seem to have varied a good deal. The cases before Lorp THURLOW 
proceed upon this, that in the nature of the thing there must be a degree of good 
faith between the parties not to turn round the contract on frivolous objections. 
As to the contract of the party the slightest objection is an answer at law. But the 
title to an estate requires so much clearing and inquiry that unless substantial 
objections appear, not merely as to the time, but an alteration of circumstances 
affecting the value of the thing, or objections arising out of circumstances, not 
merely as to time, but as to the conduct of the parties during the time, unless the 
objection can be so sustained, many of the cases go the length of establishing that 
the objection cannot be maintained, even the later cases which have given great 
weight to the objection, particularly Harrington v. Wheeler (1), referring to older 
cases, particularly two in the House of Lords. The objection was not put merely 
upon the conduct in not making the title in time, but upon the circumstances con- 
nected with the thing and the value of it. 

I need not address myself to the consideration of what is the precise principle 
with much industry, for no authority would support me in saying that under the 
particular circumstances of this casé the defendant can resist a decree if a good 
title can be made. This agreement is signed by the defendant Slade only, but that 
makes him within the Statute of Frauds, 1677, a party to be charged. I do not 
say whether terms might or might not be introduced that would make time ex- 
pressly of the essence of the contract. It is enough to say that, if this agreement 
has that effect, there never was an agreement that would not, for on that point 
the agreement is as loose as possible. There is no passage in it eo intuitu; not 
the sort of passage in Gregson v. Riddle (2). The clause as to liberty to re-sell, 
etc., is not considered of much importance in this court, but in this instance it is 
a clause against the purchaser, having no corresponding clause against the vendor. 
That clause expresses little more than would be the legal effect if that was not 
inserted. But it is enough on that to say that the objection relied on in the argu- 
ae that the ae ae might have sold after the two months were expired, admits 
ie Auiieg ee enh ap whole question. If you make out that he would 
ANC hep re dis ore ie ate not make out that he lets the other off. 
a see paca es a ay Nie have been at liberty to re-sell. The 
fe be s that the defen ant did not understand it to have bound 

utual respect in which he seems in his letter to think it reasonable 

they should be bound. But I will construe it for the purpose of this case as if it 
had mutually bound them, and that, if the title was not made out by the day, then 
ee “Lahr to say he was off, for, if that clause had been 
E 1b, ght have waived the benefit of it, and it must have been 

made out that his conduct did not occasion the non-fulfilling the agreement. Take 
it that there was the mutual clause. The moment after the sale the auctioneer 


G 
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ds the aseetienn ‘a a. cb bs itle was to be made. The defendant must show 
epee sareiin pean. a character to bind the plaintiff in that respect. 
os aaa were "th on the contrary the defendant applies to the auctioneer 
acts gent, e refuses to act as such; and refers him to the plaintiff. But 
plies again to the auctioneer, and never to the plaintiff. 
ee a of this letter is very important, marking the knowledge of the title 
: e law-agent of the purchaser, and that he was able in the first instance, the 
ay after, to state the material objections, viz., the proceeding in Chancery and 
Darby's claim. That is distinct evidence that the defendant did not then under- 
stand that he had entered into an agreement by force of which he thought he had 
a right to say that the time of two months was absolutely of the essence of the 
contract. Whether that was misunderstanding, or not, that was his understanding. 
By the last words he seems desirous of having an agreement which would for the 
first time give a mutuality as to time. But he does not choose to give up the one 
till he gets the other, reserving to himself the power to deal with the first agree- 
ment as he thinks fit, though he may not get the stipulation he wishes. If the 
plaintiff acceded to that proposition, he would be bound. But what is the evidence 
that he did? There is a good deal of reasoning in support of the argument that 
Phipps’s letter is not merely a statement that he would pay interest, but with 
regard to some circumstances that the contract was to be off, viz., the deposit 
money to be returned with interest, connected with the dissolution of the agree- 
ment which might be either within or after the expiration of the two months, but, 
if the former, it ought to be shown to be clearly the effect of something that passed 
subsequently, and was acceded to. 

The letter of Phipps in answer is no evidence of the facts stated in it. Does 
the defendant conceive the matter as resting on that letter, and consider it as an 
undertaking to the extent he proposed, or as completely settling that mutuality he 
desired, giving him a right to insist upon the time as the essence of the contract? 
No, for afterwards he goes again to Phipps, not an agent to bind the plaintiff for 
this purpose, and not being able to prove the date further than it was between 
April 13 and June 5. This proves that the defendant by repeated inquiries ad- 
dressed to his solicitor, who knew a good deal of the title, was informed from time 
to time that the abstract was not delivered. The proof is complete as to that. 
This is a complete waiver of any objection from the non-delivery of the abstract 
at the time the defendant proposed that Phipps should write that letter. Being 
told that Phipps would not write that letter, he does not write himself or direct his 
solicitor to apply, but on June 7 by his solicitors he receives the abstract, they 
knowing the history of the title and the estate and stating the two grounds of 
objection the day after the contract took place. 

There was a note at the bottom of the abstract, stating distinctly that the plaintiff 
had only a title under an agreement, but that all necessary parties were ready to 
convey, and making a proposal for that purpose which might or might not be com- 
pleted within the time. The abstract was delivered on June 7. No objection was 
made to receiving it. It was kept till the time expired, without objection. Ought 
not the objection to have been made on June 7? The plaintiff was bound till June 
12. He could not sell to another, and, if the solicitor had returned the abstract 
upon the objection, the plaintiff was at liberty to say that he had undertaken to 
remove all objections or to tender a conveyance, and he might have proceeded to 
prepare a conveyance which under the circumstances was to be prepared by the 
defendant. He might have tendered that conveyance so as to have a right to an 
action, or to file a bill as upon an agreement which he had undertaken to make good 
within the time. ; 

This case is not like Lloyd v. Collett (3) in which the defendant immediately 
sent the abstract back, and would not look at it. What right had this defendant 
to read the abstract if it came too late? He had either an intention to execute 
the contract, or a hope that he had time to get through the abstract in order to 
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carry it into execution, but the evidence in this respect is totally silent, and it seve. A 
upon the objections stated in the solicitor’s depositions that at some period 7 : pr 
had gone into the abstract. As to the other circumstances stated by the pis ce ; 
his selling out stock, etc., there is no evidence whatsoever. As to his intention of ma ihe 
this place his residence, there is nothing in the contract having the least reference 0 
that; and on an intention, not disclosed in the contract or afterwards, as essential, this = 
court has never been in the habit of acting. Ae 

Under the circumstances, therefore, whether the time is or is not an objection founded 
on the authorities the reports of this court furnish, which I will not discuss, let the 
authorities on that point turn the scale either for the defendant or the plaintiff, there is 
no authority that has not some reference to the conduct of the party in the meantime, 
and on the conduct this defendant has no right under the circumstances to say that this 
contract was not performed within the two months. There must, therefore, be a C 
decree for a specific performance, and as to all the rest a reference to the Master to see 
whether a good title can be made. Where the party has not been able to make his title 
before the decree it is always a question very important as to the costs, but not whether 
he shall take the title or not. According to old cases it was sufficient, if the title was 
made by the time of the report. 

Decree granted. D 


WALCOTT v. HALL AND OTHERS 


[Rotxs Court (Sir Lloyd Kenyon, M.R.), February 23, 1788] EF 


[Reported 2 Bro.C.C. 305; 29 E.R. 167] 
Bankruptcy—Proof—Bankruptcy of sole executor—Vested legacy payable at 21. 

A testator gave £50 to T., payable at the age of 21, the interest therefrom to be 
applied towards his maintenance and education, and he gave the residue of his estate 
to three defendants. After the testator’s death, his executor, H., retained £50 for 
the payment of the legacy to T. and paid over the residue to the residuary legatees. G 
H. afterwards became bankrupt and obtained his certificate. T., having attained 
the age of 21, filed a bill against H. and the residuary legatees for payment of his 
legacy. 

Held: the giving of interest vested the legacy, and T. might have proved it as a 
debt in H.’s bankruptcy, but the certificate was a bar; the residuary legatees were 
not liable having received only what was due to them. H 


Notes. Followed: Re Makin, Ex parte Holt (1835), 5 L.J.Bey. 9. Referred to: 
Davies v. Fisher (1842), 5 Beav. 201; Re Fenwick, Ex parte Brown (1849), 13 L.T. 
O.S. 468; Re Diplock’s Estate, Diplock v. Wintle, [1948] 2 All E.R. 318. 

As to debts provable in executor’s bankruptcy, see 2 Hatspury’s Laws (3rd Edn.) 
478; and for cases see 4 Diarst (Repl.) 276 et seq. 

Cases referred to: : 
(1) Orr v. Kaines (1750), 2 Ves. Sen. 194; 28 E.R. 125; 23 Digest (Repl.) 439, 5090. 
(2) Anon. (1718), 1 P.Wms. 495; 24 E.R. 487; 23 Digest (Repl.) 439, 5087. 

(3) Moore v. Moore (1755), 2 Ves. Sen. 596; 28 E.R. 380, L.C.; 23 Digest (Repl.) 

439, 5093, 
(4) Green v. Pigot (1781), 1 Bro.C.C. 103; 2 Dick. 585; 28 E.R. 1013, L.C.; 49 Digest 
(Repl.) 1021, 9552. 


Bill filed by a Jegatee under a will on attaining the age of twenty-one against the 
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A executor and the residuary legatees for satisfaction of a legacy bequeathed to him by the 
testator. 

John Pearce, by his will dated Nov. 14, 1771, bequeathed to his godson Thomas, the 
plaintiff, the sum of £50 to be paid to him at the age of twenty-one years, or day of 
marriage, which should first happen, the same to be put out at interest in the name of his 
executors and administrators, the interest arising therefrom, from time to time, to be 

£ applied towards his maintenance and education; and if he should die before twenty-one 
or marriage, he gave the legacy to his executors in trust for the poor of Stoke, and gave 
the residue of his personal estate to three married women, who were defendants and 
appointed the defendant Charles Pearce Hall, executor. The testator died in 1772, and 
the defendant Hall proved the will. He retained £50 for the payment of the legacy to 
plaintiff and paid over the residue (after payment of debts and other legacies) to the 
C residuary legatees. He afterwards became bankrupt and obtained his certificate. The 
plaintiff, having attained the age of twenty-one, filed the present bill against the executor 
and the residuary legatees, for payment of the legacy, or an account of the assets of the 
testator. 


Selwyn and Mitford for the plaintiff: First, the residuary legatees are liable, in default 

D of the executors, to the payment of this legacy. If an executor becomes insolvent, the 

legatees paid by him voluntarily must refund; Orr v. Kaines (1). The distinction is 

between a voluntary and a compulsory payment: Anon. (2). The residuary legatees are 

bound to see the payment of this legacy. Iflands had been charged and the executor did 

not pay the legacy, the lands would be liable; so if a leasehold estate which had been 
assigned to the legatee, yet if a pecuniary legacy was unpaid, it would be assets. 

E Secondly, the demand on the executor still subsists and is not barred by his bankruptcy 

and certificate being in alio jure. This could not be proved under the commission as a 

debt. Being given over in case of his death under twenty-one, it is not a vested legacy. 


SIR LLOYD KENYON, M.R. (sitting for the Lorp CHANCELLOR), said that the re- 
siduary legatees could not be liable. If they had filed a bill for the residue, the court 
would have ordered payment of it without any appropriation of the £50. The residuary 

F legatees have received no more than they have a right to. If it had been a debt, the 
party must have rested on the devastavit: [see Moore v. Moore (3)]. 

This was a vested legacy and as such might have been proved under Green v. Pigot (4). 
The giving of interest always vests personal legacies. It was, therefore, vested subject 
to be divested on the legatee’s dying under twenty-one and, although it might not have 
been provable as a debt, yet the guardian on petition would have been permitted to 

G prove it. The certificate must bar this, as it makes the bankrupt a new man. 


Bill dismissed. 


be 
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SUTTON v. JOHNSTONE 


[Court oF ExcHEquer (Hyre, B., and other judges), June 15, 1785] 
[Court of ExcHEQUER CHAMBER (Lord Mansfield, C.J., and Lord Loughborough, C.J.), 
February 2, November 4, 1786] 
[Reported 1 Term Rep. 493, 510; 99 E.R, 1215; 1225] 


[Hous or Lorps, May 22, 1787] 
[Reported 1 Term Rep. 784; 1 Bro. Parl. Cas. 76] 


Malicious Prosecution—Evidence—Malice—Implication from want of reasonable and 
probable cause—Want of reasonable and probable cause—No implication from 
express malice. 

In an action for malicious prosecution malice may be, and most commonly is, 
implied from the want of reasonable and probable cause. The knowledge of the 
defendant is also implied. But from the most express malice the want of probable 
cause cannot be implied. 

Malicious Prosecution—Court martial—False charge by superior against subordinate 
officer. 

Queere whether an action for malicious prosecution lies against a commanding 
officer of the armed forces for maliciously and without reasonable and probable 
cause preferring a charge against a subordinate officer before a court martial. 


Judge—J uror—Privilege—Absolute privilege—No inference of malice. 
The law gives faith and credence to what judges and jurors do, and, therefore, there 
must always, in what they do, be cause for it, and there never can be any malice for 
what they do. 


Public Authority—Duty—Breach—Wrong and loss caused to individual—Right of 
action—Powers—EHxercise within limited time. 
Every breach of a public duty working wrong and loss to another is an injury 
and actionable. . . . It is a familiar qualification of powers of various kinds that they 
should be issued within a reasonable time. 


Armed Forces—Commanding officer—Powers—Action to secure obedience to rules of 
service and to exact discipline—Duty of subordinate officer to obey order unless im- 
possible. 

A commanding officer in the armed forces cannot be made answerable for any 
action he takes to secure obedience to the rules of the service or to exact what the 
discipline of the service requires, for that is lawful, but his powers do not protect him 
if he brings a subordinate officer to a court martial for an offence of which he knows 
him to be innocent. A subordinate officer must not judge of the danger, propriety 
expediency, or consequence of an order he receives. He must obey. Nothing a 
excuse him but a physical impossibility. 


Notes. Distinguished: Warden v. Baily (1811), 4 Taunt. 67. Consid . Wwe 
Taylor (1829), 6 Bing. 183. Approved: Taylor v. Willans (1831) : ee 
Considered: Mitchell v. Jenkins (1833), 5 B. & Ad. 588; Muserave v. Newell (1836 ‘ 
1M. & W. 582; Michell v. Williams (1843), 11 M. & W. 205; Ellis v. Abrahams he 
10 J.P. 820. Applied: Dawkins v. Rokeby (1866), 4 F. & F. 806; Dawkins y D zt 
(1869), L.R. 5 Q.B. 94. Considered: Dawkins v. Rokeby (1873) LR. 8 Q = eee 
Heddon v. Evans (1919), 35 T.L.R. 642; Glinski v. Mclver, [1962] 1 ‘All ae so 
Referred to: Hill v. Yates (1818), 2 Moore, C.P. 80; Whitelegg v. Richards roe : 
6 Moore, C.P. 501; Broad v. Ham (1839), 5 Bing.N.C. 722; Hodgkinson v # eres 
(1857), 3 C.B.N.S. 415; Perryman v. Lister (1868), L.R. 3 Exch. 197; Lister v iy : ernie 
(1870), L.R. 4 H.L. 521; Grant v. Secretary of State for India (1877) 9 beth Gio, 
Abrath v. North Eastern Rail. Co. (1886), 55 L.T. 63; Brown v. Hawkes, [1801] 2 445; 
718; Hx parte Marais, [1902] A.C. 109; R. v. Army Council, Ex parte R ]2Q.B. 
[1916-17] All E.R.Rep. 492; Fraser v. Balfour (1918), 87 LJ.KvB. 116. 
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A As to malicious prosecution at a court martial, malice, and want of reasonable and 
probable cause, see 25 Hatspury’s Laws (8rd Edn.) 351, 356-361. For cases see 
33 Digest (Repl.) 393, 404 et seq.; 38 Dicxesr (Repl.) 345 et seq. 

Cases referred to: 

(1) Wall y. Macnamara (1779), cited in 1 Term Rep. at p. 586; 99 E.R. 1239; 15 
Digest (Repl.) 993, 9754. 

(2) Mostyn v. Fabrigas (1775), 1 Cowp. 161; 98 E.R. 1021; sub nom. Fabrigas v. 
Mostyn, 20 State Tr. 81, 226; 38 Digest (Repl.) 84, 573. 

(3) Savile v. Roberts (1698), Carth. 416; 1 Ld. Raym. 374; 1 Salk. 13; 3 Salk. 16; 
5 Mod. Rep. 394; 12 Mod. Rep. 208; Holt, K.B. 150, 193; 91 E.R. 1147; 
+e ey Roberts v. Savile, 5 Mod. Rep. 405; Holt, K.B. 8; 33 Digest (Repl.) 

C (4) Jones v. Givin (1713), Gilb. 185; 93 E.R. 300; sub nom. Jones v. Gwynn, 10 Mod. 

Rep. 214; 33 Digest (Repl.) 389, 25. z 
(5) Reynolds v. Kennedy (1748), 1 Wils. 232; 95 E.R. 591; 33 Digest (Repl.) 417, 356. 
(6) Warren v. Matthews (1703), 1 Salk. 357; 6 Mod. Rep. 73; 91 E.R. 312; 25 Digest 
(Repl.) 5, 17. 
(7) Barwis v. Keppel (1766), 2 Wils. 314; 95 E.R. 831. 


Also referred to in argument: 

Floyd v. Barker (1607), 12 Co. Rep. 23; 77 E.R. 1305; 30 Digest (Repl.) 302, 768. 

Stowball v. Ansell (1689), Comb. 116. 

Le Caux v. Eden (1781), 2 Doug.K.B. 594; 99 E.R. 375; 37 Digest (Repl.) 538, 1017. 

Farmer v. Darling (1766), 4 Burr. 1971; 98 E.R. 27; 33 Digest (Repl.) 415, 337. 

BE #.v. Oneby (1727), 2 Stra. 766; 1 Barn.K.B. 17; 2 Ld. Raym. 1485; 17 State Tr. 29; 
93 E.R. 835; 15 Digest (Repl.) 930, 8904. 

Metcalf v. Hall (1782), cited in 1 Term Rep. 168, 169. 

Candell (otherwise Barbonell) v. London (1785), cited in 1 Term Rep. at p. 520. 

Grant v. Astle (1781), Doug.K.B. 723. 

Osborn’s Case (1613), 10 Co. Rep. 130. 

F -«-Broughton’s Case (1583), Moore, K.B. 142; 72 E.R. 493. 

Brooke v. Clarke (1594), Cro. Eliz. 328; 78 E.R. 578; 32 Digest (Repl.) 52, 495. 

Thaxbie v. Smith (1600), Cro. Eliz. 788; 78 E.R. 1017; 32 Digest (Repl.) 33, 204. 

Penson v. Gooday (1633), Cro. Car. 329. 

Smalley v. Kerfoot (1737), 2 Stra. 1094. 

h. v. Prosser (circa 1770), cited in 1 Term Rep. at p. 533; 99 E.R. 1237; 33 Digest 

e (Repl.) 437, 572. 
Cooper v. Booth (1785), 3 Exp. 1385; 4 Doug.K.B. 339; 99 E.R. 911; sub nom. 
Boot v. Cooper, cited in 1 Term Rep. at p. 535; 33 Digest (Repl.) 439, 597. 
Swinton v. Molloy (1783), cited in 1 Term Rep. at p. 537; 99 E.R. 1239; 39 Digest 
(Repl.) 397, 177. 
Sutherland vy. Murray (1783), cited in 1 Term Rep. 538; 99 E.R. 1240; 8 Digest 
J (Repl.) 694, 49. 

Appeal from a decision of the Court of Exchequer Chamber in an action for malicious 
prosecution. 

In 1781 the plaintiff, Evelyn Sutton, was the captain of [sis, a vessel of war in the 
Royal Navy and member of a squadron commanded by the defendant, George John- 
stone, which was engaged in hostilities against France. On April 16, 1781, the squadron 

I was attacked by the French in Port Praya Bay, St. Jago, Cape Verde Islands. The 
plaintiff said that during that action he conducted himself as a gallant and obedient 
captain of Isis, but the defendant subsequently maliciously and without any reasonable 
or probable cause charged him with disobedience to orders and neglect of duty, arrested 
and imprisoned him, and on Dec. 11, 1783, caused him to be tried by a court martial by 
which he was honourably acquitted. As a result, he alleged, he had suffered great hard- 
ship and anxiety of body and mind and was put to heavy expense. 


The defendant denied liability. 
The cause was twice tried before the Chief Baron at Guildhall, London, by special 
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es, on the former of which the jury found a verdict for the plaintiff, with £5,000 


juri \ 
ards a motion was made in the Court 


,damages and on the latter they gave £6,000. Afterw 
of Exchequer in arrest of judgment. After argument, 

June 15, 1785. EYRE, B., delivered the following judgment of the court: This is an 
action on the case brought by the plaintiff, captain of the Isis ship of war, one of the 
squadron under the command of the defendant. The first count imputes to the defendant 
then having maliciously and without probable cause charged the plaintiff with the crimes 
of disobedience of orders, and the delay of the public service in which the squadron was 
engaged, and, on that charge, having put him under arrest, suspended him from his 
command, sent him under arrest to the East Indies and thence to Great Britain in order 
to be tried, and having maliciously and without probable cause kept him under arrest 
till his trial, and having maliciously, and without probable cause, procured him to be 
tried by a court martial on a false, malicious, and injurious charge. 

This being the ground of the action, expressed in the first count of the declaration, it is 
objected, in arrest of judgment, that no action for a malicious prosecution will lie for a 
subordinate officer against the commander of a squadron for improper conduct while 
under his command, or, as put by one of the counsel, no action lies for a subordinate 
officer against his superior officer for an act done in the course of discipline and under 
powers incident to his situation. 

These propositions have been supported by arguments drawn from the analogy the 
case is supposed to bear to the case of judges, jurors, and the Attorney-General in respect 
of his power to file informations ex officio, and from general principles of public policy 
and convenience, and they have been rested on those grounds, there being no adjudged 
case or other authority in our law that can be made to bear on the point so as to give it 
any support. On the contrary, it was necessary to press into service distinctions and 
refinements in order to take the case out of the class of adjudged cases bearing very 
strongly the other way. The cases I allude to are Wall v. Macnamara (1), and Mostyn v. 
Fabrigas (2), which, being cases in which one species of action is supported against 
military men in command, in one instance by a subordinate officer, in the other by a 
person subject to the powers incident to the situation of those military men in command, 
for acts done by colour of their authority, or, in the language of one of the propositions, 
under the powers incident to their situation, it does not readily occur why another 
species of action differing from those in form rather than in substance should not also 
be sustained. These cases certainly cut up all argument drawn from public policy and 
convenience, because public policy and convenience, if they operate at all, must operate 
with strength sufficient to bar one species of action as much as another. 

The court never had a difficulty on this part of the case. The principle of the action, 
which is pretty clearly ascertained in Savile v. Roberts (3) and Jones v. Givin (4), is general 
and universal. In the cases alluded to of judges and jurors, it cannot apply, because the 
law gives faith and credence to what they do, and, therefore, there must always, in what 
they do, be cause for it, and there never can be any malice in what they do. The pre- 
sumption of law that judges and jurors do nothing causelessly and maliciously does not 
derogate from the universality of the principle that where it can be shown that one man 
has causelessly and maliciously accused another of a crime, or has otherwise vexed him 
by causelessly and maliciously exercising upon him, to his damage, powers incident to 
his situation of superior, the injured party is entitled to redress by this species of action. 
The commander-in-chief of a squadron of ships of war is in the condition of every other 
subject of this country, who, being put in authority, has responsibility annexed to his 
situation. 

The propositions which attempt to establish a distinction for him are dangerously 
loose and indefinite. It is said that subordinate officers may be brought to a court 
martial for improper conduct, and that no action lies for anything done in a course of 
discipline or under powers incident to that situation. If, by improper conduct be meant 
a breach of the articles for the government of the navy; if, by a course of discipline, be 
meant exacting that which the discipline of the navy requires ; if, by what is done under 
powers be meant that which is warranted to be done under those powers, it will be agreed 
simply that for doing any of those acts no action will lie, for those are lawful acts in 
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A themselves, and there is nothing added to make them unlawful in the particular case. 
In respect of the first branch of this proposition, if it be meant that a commander-in- 
chief has a privilege to bring a subordinate officer to a court martial for an offence of 
which he knows him to be innocent, under colour of his power or of the dut y of his 
situation to bring forward inquiries into the conduct of his officers, the proposition is too 

eaten to be debated. Under the second branch of it, it may not be fit, in point of 

* discipline, that a subordinate officer should dispute the commands of his superior if he 
were ordered to go to the mast-head, but, if the superior were to order him thither, 
knowing that, from some bodily infirmity, it was impossible he should execute the 
order, and that he must infallibly break his neck in the attempt, and it were so to happen, 
the discipline of the navy would not protect that superior from being guilty of the crime 
of murder. One may observe in general, in respect of what is done under powers incident 

C to situations, that there is a wide difference between indulging to situation a latitude 
touching the extent of power, and touching the abuse of it. Cases may be put of situations 
so critical that the power ought to be unbounded, but tt is impossible to state a case 
where it is necessary that it should be abused, and it is the felicity of those who live under 
a free constitution of government that it is equally impossible to state a case where it can 
be abused with impunity. Counsel for the defendant were disposed to agree to this 

D general doctrine, provided that the question was not to be discussed in an action at law 
which unavoidably brings the inquiry into a matter of fact before a jury. 

We enter into all the difficulties in the situation of an officer, whose honour and fortune 
may come to be so staked. In this particular case they have had their weight with us. 
The decision has not been a hasty one, but considerations of this nature cannot exclude 
the established jurisdiction of the country. On the contrary, those jurisdictions must be 

E presumed to be equal to their functions; it must be presumed that they will do their duty 

honestly ; if they do, no man can have much to fear. To situations which require in- 

dulgence, they will show it, but, be the risk more or less, all men hold their situations in 

this country upon the terms of submitting to have their conduct examined and measured 

by that standard which the law has established. Men of honour will do their duty and 
i ide the consequences. ; 

F era device Sesion dhs first objection on the mere abstract state of it without referring 

to the particular case made on this record, which is certainly the most advantageous way 

of considering it for the defendant, for undoubtedly on this record, which must now be 
taken to be proved, there is a strong case stated of hardship, if not of wrong, injustice, 
and violence. Before I leave this head of objection, I will observe on an order of the 

justices of gaol delivery, which is printed at the end of KELYNGE S Reports, whence 3 

G was inferred that the court have thought themselves at liberty to control this hati Oo 

action, but the nature of that control, which was the withholding of the ties = a 

proves that the action itself was thought to be beyond the reach of any control. in truth, 

it seems to be nothing more than substituting a particular licence to give Pou upon 
motion to the general licence which the officer of the court had been Syne to ee 

both founded upon the absolute power of the court over the records oe t ai eee i 

H for felony while they remained in their custody. T he object of this order, and 0 a ae 
the expressions we meet with in our books tending to discourage this nec ws aa 
could not be to protect any particular class of cases from being made tl - . pelea! a 
action, but were to prevent a frivolous and vexatious action of this species being g 
in any case. heh ’ 

The next objection taken to this ar was ae au aa: elem doenue ey 

I want of probable cause for making the charge, e actio : ¢ ASM ST. 
record, and on the plaintiff’s own showing, there was pro a e —. : erwin ic 
of the sentence of the court martial that the probable cause :, ate ratty eee ie 
charge being for disobedience of orders in not alien: eam ‘ ae rie Tepes! 
“wor ae ae 2 re i ey he Sah favtial that the plaintiff 
ea aie haere di ae : ; Seeatin i ah cable after his getting on board, 
aaa ranted Bea, ee “laintif? did disobey the orders of the 
pmesa Ea iint - ss ee wutics himself by circumstances, and that his 
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acquittal proceeded, not upon the ground of his not having disobeyed, but on the ground 


of his justification. ‘aah 
On this part of the case there has been some hesitation among us. A case not cited in 


the argument at the Bar, as I recollect, but which occurred to us in the searches that 
have been made, gave considerable countenance to the objection. The case I refer to is 
Reynolds v. Kennedy (5). It was a case in error from the King’s Bench in Ireland. An 
action was brought for maliciously and without probable cause prosecuting for con- 
demnation brandy seized as forfeited. The declaration stated that the brandy was 
condemned by the sub-commissioners, and that that condemnation was most rightfully 
reversed on appeal to the commissioners. The judgment was arrested in the Court of 
King’s Bench in Ireland, and that judgment was affirmed here. It was said by Lex, C.J. 
(1 Wils. at p. 233): 


“the plaintiff has, by his own declaration, shown that the prosecution was not 
malicious, because the sub-commissioners gave judgment for the defendant; and, 
therefore, we cannot infer any malice in him.” 


; 


Perhaps it would have been more correctly stated if they had said: ‘‘and, therefore, 
we will infer that there was probable cause for prosecuting that brandy to condemnation.” 
To my apprehension, I confess, the fact of the orders having been disobeyed seems fairly 
to be collected from the sentence which takes on itself to justify the not obeying, and to 
make that the ground of the acquittal. Ifthe state and condition of a ship be such that 
an order given cannot be obeyed, the not obeying in that case is not disobedience and 
requires no justification, but there ought to be an acquittal on the ground of the charge 
of disobedience not being made out. But if a subordinate officer, having received an 
order which might be obeyed, does not obey because, regard being had to the state and 
condition of his ship, he is of opinion that such an order ought not to have been issued to 
him, in this case the not obeying is disobedience in my apprehension, and he would be to 
justify himself as he could. 

The sentence not being examinable here, I am relieved from the difficulty of com- 
prehending what circumstances can amount to a justification of a subordinate officer in 
disobeying the order of his superior. We are bound by the sentence to understand the 
plaintiff in this case to stand justified. But the question is whether we are not also 
bound to conclude from this sentence that he did in fact disobey, and whether that be 
not probable cause for bringing him to a court martial, there to justify himself for that 
disobedience. Doubtless a court martial is not bound to express itself in strict technical 
language, and this court martial may have used in this case the word ‘‘justifiable”’ in 
some sense different from our notion of justification, but, having acquitted the plaintiff 
generally of the charge of delaying the public service, which was one of the two specific 
charges brought against him, and having made this special acquittal on the charge of 
disobedience of orders, it does seem as if they meant to say that he did not delay the 
public service, but that he did disobey the order, and, for some reason satisfactory to 
them, was justified in that disobedience. If this be the true meaning of the sentence will 
not the fact of disobedience thus established be a probable cause for bringing him to a 
court martial? If the defendant is, upon this declaration, to be taken to be ignorant, 
or if he is not averred to be cognisant, of all the circumstances which constituted the 
justification, I should in that case hold most clearly that it would be probable cause. 
Reasonable suspicion was probable cause in the ancient proceedings in conspiracy: 
there is more than suspicion here, the corpus delicti in this case stands confessed. It is 
averred against the defendant in this declaration that he knew the ship had received 
damage, that he knew that the plaintiff obeyed his orders as far as the state and con- 
dition of his ship would permit, but it is not averred that he knew the circumstances of 
the state and condition of the ship which were proved to the court martial on which the 
justification is built. This undoubtedly is rather critical, but what if the defendant were 
taken to be cognisant of all the circumstances of the state and condition of the ship 
proved to the court martial. Did he know or was he bound to know that they would 
amount to a justification in the judgment of the court martial? In our law, justification 
1s a conclusion of law, which necessarily results from a given state of facts, and yet I 
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doubt whether, if a man were to indict one for murder who had committed homicide 
under circumstances within the knowledge of the prosecutor which made it justifiable, 
it could be said that there was no probable cause for preferring that indictment. But I 
am not sure that justification in the law martial is a matter of equal certainty in its 
nature so as to impute to the defendant a knowledge that he was prosecuting in a case 
where, of necessity, there must be an acquittal upon the ground of justification, the fact 
of the charge being established. Those are questions of moment and difficulty, on which, 
I have already said, we have hesitated, and we shall not now give an opinion on them 
because, on consideration, we are of opinion that, admitting for the sake of the argument 
that probable cause did appear on this record for making a charge of disobedience of 
orders, it cannot operate to arrest this judgment. 

The defendant is charged by this count in the declaration, with having maliciously and 
without probable cause brought the plaintiff to a court martial on one entire charge, but 
consisting of two distinct articles under two separate articles for the government of the 
navy—the first for delaying the public service, the second for disobedience of orders. I 
have observed that the sentence of the court martial acquits him generally of the first. 
They say he did not delay the service. It is impossible, therefore, to find in the sentence 
probable cause for this part of the charge. Then it willstand thus. The plaintiff charges 
the defendant with having maliciously and without probable cause brought him (the 
plaintiff) to a court martial on one charge for which there was no probable cause, and on 
another charge for which there was probable cause. The declaration is, therefore, felo 
de se with respect to the latter, but good as to the former. In that case, after a verdict, 
the jury must be taken to have given damages for that part of the case only which is. 
actionable. This is familiar in the case of the action for words. The words in one count 
may consist of several distinct paragraphs or periods, some actionable, some not ; itisno 
objection after a verdict that some of the words given in evidence, and charged in that 
count, are not actionable. If there be actionable words to which the damages can 
be applied, the jury are presumed to have given their damages for the words which 
are actionable. It is enough to sustain a judgment on this count that a cause of 
action appears in it; that which does not amount to a cause of action is merely sur- 
plusage. 

It is further objected to this count that the assignment of the special damage 
is ill laid. The count states that the plaintiff lost a large sum of money, viz., £20,000, 
which he would have gained if he had not been suspended and removed from his rank and 
post of captain of Isis from prizes taken by Isis and the other ships of the squadron in the 
course of the service, and during his arrest and suspension. It is objected that there is 
no averment or allegation of title to prize money; that it does not follow from the fact 
that the prize money was lost; that by law the prize money was not lost, and that the 
jury have, therefore, found damages which by law could not be found. We are clearly of 
opinion that this objection must be overruled. The damages are well assigned by stating 
that the loss happened by reason of the wrong complained of, the rest is matter of 
evidence; and if anything which can now be suggested would have proved the loss to 
have happened by that means, after verdict we must suppose that proof to have been 
given. The objection, therefore, resolves itself into the last branch of it, viz., that the 
jury have found damages which could not possibly arise in the case, and could not, 
therefore, by law be found. To support which proposition, it has been argued that a 
suspended captain is entitled to the prize money for captures made during the time of his 
suspension. The proclamation must be the rule by which this point is to be decided. By 
the proclamation, the captain of a King’s ship, who shall be actually on board at the 
taking of any prize, shall have a certain proportion. Is one who had been suspended and 
removed from his rank and post of captain, and was in that state of suspension when the 
prize was taken, the captain of such ship actually on board at the taking of such prize? 
It is enough to state the question. It answers itself. Not having original jurisdiction in 
matter of prize, we cannot decide that question so as to affect the right of prize money, 
but we are obliged to decide it as far as it is incidental matter in this cause, and for the 
purpose of this cause. Premising this, we hold in this case that the plaintiff, by reason 
of his suspension and removal, did lose the prize money which he would have gained from 
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prizes taken by Isis and other ships during his suspension, and, consequently, that this is 
well assigned as special damage in this action. 
It is objected to the third count of this declaration, the grievance complained of in 
which is the refusing and neglecting to hold a court martial for the trial of the plaintiff 
while the squadron was under the defendant’s command and then keeping him under 
arrest till his trial in Great Britain, that this is damnum sine injuria; that the law has 
fixed no time, short of the term of three years, within which courts martial are to be held ; 
and, therefore, it could not be the duty of the commander to hold a court martial at any 
time within that period, or so soon as he reasonably and conveniently could after the 
charge exhibited, and consequently that the averments that it was the duty of the de- 
fendant to hold such court martial, that the defendant might reasonably and conveniently 
have held a court martial, and that he wilfully, wrongfully, and injuriously, and contrary 
to his duty, omitted, neglected, and refused, to hold such court martial, cannot give to 
the plaintiff a cause of action. The answer to this objection is that every breach of a 
public duty working wrong and loss to another is an injury and actionable, and that the 
three years are only a limitation of time, beyond which no court martial shall be held, ~ 
consistent with which it may be the duty of those who have power to hold courts martial 
to hold them within a much shorter space. It is a familiar qualification of powers of 
various kinds that they should be executed within a reasonable time. Suspension and 
arrest being incident to the power of holding a court martial, it seems an essential in- 
gredient in such a power, and absolutely necessary to qualify the rigour of it, that it 
should be executed in a reasonable time. Otherwise a power of holding a court martial 
would necessarily involve in it a power to imprison for three years previous to the trial 
which could not be borne. The usage of the navy might have made it the duty of the 
commander-in-chief in a case where it did not speak so strongly for itself. How it be- 
comes his duty is to be shown in evidence in proof of the averment that it was his duty, 
and, after verdict, finding that it was his duty, must be taken to have been sufficiently 
proved. It must also be taken to have been proved that there was no impediment in the 
way, and under these circumstances, the not holding a court martial and the plaintiff’s 
having sustained loss and damage thereby, both which circumstances we must consider 
as proved, constitute a good cause of action, on which judgment may be now given. 
The court are, therefore, of opinion, that the rule for arresting this judgment is to be 


discharged. 
Rule discharged. 
In November, 1785, the defendant appealed to the Court of Exchequer Chamber. 


Dallas for the defendant. 
Erskine and Bower for the plaintiff. 


_'The following are the reasons on which the opinion of LORD MANSFIELD, C.J., and 
LORD LOUGHBOROUGH, C.J., was founded and reported to the Lorp CHANCELLOR: 


The general question is whether, on the face of the declaration, after a verdict, sufficient 
matter appears to show that the plaintiff ought not to recover. There is no similitude or 
analogy between an action of trespass or false imprisonment and this kind of action. 
An action of trespass is for the defendant’s having done that which, on the stating of it, is 
manifestly illegal. This kind of action is for a prosecution which, on the stating of it, is 
manifestly legal. The essential ground of this action is that a legal prosecution was 
carried on without a probable cause. We say this is emphatically the essential ground 
because every other allegation may be implied from this, but this must be substantively 
and expressly proved, and cannot be implied. From the want of probable cause, malice 
may be, and most commonly is, implied. The knowledge of the defendant is also 
implied. From the most express malice the want of probable cause cannot be implied. 
A man, from a malicious motive, may take up a prosecution for real guilt, or he may, 
from circumstances which he really believes, proceed on apparent guilt, and in neither 
case is he liable to this kind of action: see Warren v. Matthews (6). After a verdict, the 
presumption is that such parts of the declaration without proof of which the plaintiff 
ought not to have had a verdict were proved to the satisfaction of the jury. In this case 
to support the verdict there was nothing necessary to be proved, but that there was no 
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probable cause, whence the jury might imply malice and might imply that the defendant 
knew there was no probable cause. The question of probable cause is a mixed proposition 
of law and fact. Whether the circumstances alleged to show it probable or not probable 
are true and existed is a matter of fact, but whether, supposing them true, they amount 
to a probable cause is a question of law. On this distinction proceeded Reynolds v. 


Aennedy (5). Thus much we think fit to premise in general as a material introduction to 


3 t 


he discussion of the question upon this record. 

The objections made by Johnstone, the defendant in the cause, come under two general 
heads: (i) supposing this kind of action to lie; (ii) that it does not lie. First, supposing 
it to lie, the defendant has made the following objections: To the first count (i) there 
appears upon record a probable cause in law; (ii) the declaration alleges by way of 
special damage as a legal consequence of the plaintiff’s suspension that he lost his share 
of the prize money acquired by the ship during his suspension, which the defendant says 
isnot true. On the third count it is objected that it is not alleged that the defendant had 
a commission to hold courts martial, and as commander-in-chief he had no such authority. 
Secondly, that not holding a court martial sooner, if any, is a mere military offence, 
contrary to the duty of the defendant as commander, and the guilt has not been tried by 
any military tribunal, and in this respect is like Barwis v. Keppel (7). 

As to the first objection under the first head: The charges against the plaintiff before 
the court martial were formally two, but in reality and effect, one, to wit, the disobedience 
of the defendant’s verbal orders, public signals, ete. The second charge is a consequence 
of the first, viz., for delaying and discouraging the public service on which he was 
ordered on April 16, 1781, which delaying or discouraging arose from his not doing as he 
was ordered, no other instance being alleged. The flight, the signals, the attempt to 
pursue, the enemy sailing off, are all admitted by the declaration. That the orders were, 
in fact, not obeyed, seems admitted too, for the plaintiff only avers ‘‘that he did not 
wilfully and willingly disobey,’’ but the sentence of the court martial shows clearly that 
the orders were disobeyed, and that the plaintiff justified himself by a physical impossi- 
bility to obey. Nothing less could be a justification. A subordinate officer must not 
judge of the danger, propriety, expediency, or consequence of the order he receives. 
He must obey. Nothing can excuse him but a physical impossibility. A forlorn hope is 
devoted—many gallant officers have been devoted. Fleets have been saved and 
victories obtained by ordering particular ships upon desperate services with almost a 
certainty of death or capture. 

The question tried by the court martial was whether the plaintiff was justified in not 
obeying by physical impossibility. There cannot be a question more complicated. It 
involves the precise point of time, the state of the wind, the state of the ship, the position 
of both fleets. It requires great skill in navigation. There is no question likely to create 
a greater variety of opinions. It is possible that the court martial at Portsmouth, at a 
great distance of time, may have thought it was impossible to obey, and yet the whole 
squadron, who saw the action, might be of a different opinion. We use it only as a 
possible supposition, but we are warranted to make it by a matter of fact which, it seems, 
came out on the trial of this cause. 

Under all these circumstances, it being clear that the orders were given, heard, and 
understood; that in fact they were not obeyed; that, by not being obeyed, the enemy 
were enabled the better to sail off; that the defence was an impossibility to obey—a most 
complicated point—under all these circumstances, we have no difficulty to give our 
opinion that in law the commodore had a probable cause to bring the plaintiff to a fair 
and impartial trial. This probable cause goes to both parts of the charge, the dis- 
obedience and obstructing the public service. But if it went to the disobedience only, it 
would equally avail the defendant in this cause. For it is not like the case put of a plain- 
tiff recovering, where he Jays, in the same sentence, words actionable, and words not 
actionable. Here the defendant alleges a justification of the arrest, suspension, and trial. 
If his justification be allowed, there is an end of the action. Ifthe defendant were right 
in trying the plaintiff for disobedience, the adding delay, and obstructing the public 
service, were only two or three superfluous words, which created no additional trouble, 
vexation, or expense, and this action is not adapted to so trifling a complaint. 
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As to the second objection under the first head, the right to the prize money in this 
case is, we understand, still in litigation between the plaintiff and others, who are no 
parties in this cause, and, therefore, without necessity we choose to give no opinion upon 
it, and, if our opinion is right upon the other points, this is not necessary. 

The third count is on a ground collateral to the prosecution. It is for delaying to hold 
a court martial for the trial of the plaintiff while the squadron under the defendant’s 
command continued abroad, contrary to the duty of his office as commander-in-chief. 
Objections have been made to the plaintiff’s recovering upon this count: (i) that it does 
not appear on the declaration that he had authority to hold a court martial; (ii) that the 
offence, as charged, is merely military and contrary to the discipline of the navy, and the 
defendant has not: yet been tried for it by a court martial; (iii) alleging loss of prize 
money as a special damage. We have already said why we decline giving any opinion on 
this. : 

As to the first, the averment is that by law it was incident to the duty of his office to 
hold a court martial. The contrary is manifest from the statute law of the land. There 


is no fact to be tried by the jury. The allegation is a proposition in law, and stands on: 


the record. It is false, and, therefore, the basis of the charge that the defendant had 


authority is wanting, and this objection we think fatal. As to the second objection, the. 


delay is charged to be contrary to the defendant’s duty as commander-in-chief. There is 
no rule of the common or statute law applicable to his case. It is a mere military offence. 
It is the abuse of a military discretionary power, and the defendant has not been tried 
for it by a court martial. A court of common law, in such a case, cannot assume an 
original jurisdiction. It is like Barwis v. Keppel (7). This objection we think fatal. 
This is our opinion on the first, second, third, and fourth counts, supposing an action for 
a groundless prosecution before a court martial to lie, and on this opinion no question will 
arise whether or not there should be a venire de novo. 

The great and important question, now brought into judgment for the first time, is, 
whether such an action can lie. The occasion has often arisen at different periods of time 
when men of the fleet, put on their trial before a court martial, have thought the charge 
without a probable cause, and have warmly felt the injury of such an act of malice or 
oppression, yet, till this experiment, it never entered into any man’s head that such an 
action as this could be brought. Consequently, there is no usage, precedent, or authority, 
in support of it. This case stands on its own special ground. Thé wisdom of ages has 
formed a sea military code which in the last reign was collected and digested into an Act 
of Parliament [22 Geo. 2, c. 33: repealed Naval Discipline Act, 1860 (c. 123), s. 86]. The 
great object of this code is that the duty of every man in the fleet shall be prescribed and 
regulated by rules and ordinances adapted to sea military discipline, and that every man 
in the fleet for any offence against his duty in that capacity or relation shall be tried by a 
court martial. Ifa man be charged with an offence against the articles, or, where the 
articles are silent, against the usage of the navy, his guilt or innocence can only be tried 
by a court martial. A commander-in-chief has a discretionary power, by this military 
code, to arrest, suspend, and put any man of the fleet upon his trial. A court martial 
alone can judge of the charge. But this military law has foreseen that, though it is 
necessary to give superiors great discretionary power, it may be abused to oppression. 
and, therefore, has provided against such abuse by art. 33 [of the Act of 22 Geo. 2, c, 33], 

A commander who arrests, suspends, and puts a man on his trial without a probable 
cause, is guilty within that article, but the same jurisdiction which tries the original 
charge must try the probable cause, which in effect is a new trial. Every reason which 
pba caus by that jurntion, ike elon ohn lad 
discipline of the fleet. Without disch i aie . ald - pent aeciaaer a 
friends and iteilece ta the enem I cs ebay ane ee oa 

ds ( y. Commanders in a day of battle must act upon delicate 
suspicions, on the evidence of their own eyes. They must give desperate commands: 
nee must require instantaneous obedience, In case of a general misbehaviour, they may 
be orced to suspend several officers and put others in their places. A military tribunal 
eae is dita tas big Pea ety and understanding that the first, second, and 
as - But what condition will a commander be in if, on 
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A the exercising of his authority, he is liable to be tried by a common law judicature? If 


this action is admitted, every acquittal before a court martial will produce one. Not 
knowing the law, or the rules of evidence, no commander or superior officer will dare to 
act. Their inferiors will insult and threatenthem. The relaxation and decay of discipline 
in the fleet has been severely felt. On an unsuccessful battle, there are mutual recrimina- 


_Aions, mutual charges, and mutual trials. The whole fleet take sides with great animosity. 


B Party prejudices mix. If every trial is to be followed by an action, it is easy to see how 


endless the confusion, how infinite the mischief will be. 

The person unjustly accused is not without his remedy. He has the most proper 
among military men. Reparation is done to him by an acquittal. He who accused him 
unjustly is blasted for ever, and dismissed the service. These considerations incline us 
to lean against introducing this action. But there is no authority of any kind either way, 
and there is no principle, to be drawn from the analogy of other cases, which is applicable 
to trials by a sea court martial under the marine law, confirmed, directed, and authorised 
by statute. Therefore, it must be owned that the questionis doubtful, and when a judg- 
ment shall depend on a decision of this question, it is fit to be settled by the highest 
authority. According to our opinion it is not necessary to the judgment in this cause. 
Because, supposing the action to lie, we think judgment ought to be given for the de- 
fendant. 

Judgment reversed by the LoRD CHANCELLOR. 


In 1787 the plaintiff appealed to the House of Lords. After their Lordships had heard 
counsel the following question was put to the judges: ‘‘ What judgment, or other award, 
ought to be made on the record as it lay before the House?’’ Goutp, J., having de- 
livered the unanimous opinion of the judges present that the judgment given in the 
Exchequer Chamber ought to be affirmed, it was thereupon ordered and adjudged that 


the same should be affirmed. 
Appeal dismissed. 


TENANT v. ELLIOTT 


[Court or Common Pueas (Eyre, C.J., and Buller, J.), May 5, 1797] 
[Reported 1 Bos. & P. 3; 126 E.R. 744] 


Contract—Illegality—Money paid to third person to use of plaintiff wnder illegal contract 

—Right of plaintiff to recover from third person. 

Where an illegal contract has been made by the plaintiff with a third person and 
under that contract money has been paid by the third person to the defendant to 
the use of the plaintiff, the defendant is bound to pay the money so received to the 
plaintiff and is not entitled, as against him, to set up the illegality of the contract 
as a defence. 

Notes. Followed: Farmer v. Russell (1798), 1 Bos. & P. 296. Distinguished: 
Thomson v. Thomson (1802), 7 Ves. 470; Hastelow v. Jackson, [1824-34] All E.R.Rep. 
529. Considered: Sharp v. Taylor (1849), 2 Ph. 801. Distinguished: Nicholson v. 
Gooch (1856), 5 E. & B. 999. Considered and Distinguished: Sykes v. Beadon (1879), 
11. Ch.D. 170. Followed: Bridger v. Savage, [1881-5] All E.R.Rep. 1065. Referred to: 
Bousfield v. Wilson (1846), 16 M. & W. 185; Grell v. Levy (1864), 16 O.B.N.S. 733 
Beeston v. Beeston (1875), 45 L.J.Q.B. 230; Davies v. London and Provincial Marine 
Insurance Co. (1878), 38 L.T. 478; Gordon v. M etropolitan Police Comr., [1908-10] 
All E.R.Rep. 192; Rawlings v. General Trading Co., [1921] 1 K.B. 635. ’ 

As to money had and received, see 8 Hatspury’s Laws (3rd Edn.) 235 et seq.; and 


for cases see 1 Diaust (Repl.) 511 et seq. 
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Case referred to: 
(1) Camden v. Anderson (1796), 6 Term Rep. 723; affirmed (1798), 1 Bos. & P. 272; 


126 E.R. 900, Ex. Ch.; 29 Digest (Repl.) 185, 1238. 

Motion by the defendant for a rule nisi to set aside the verdict and enter a nonsuit in 
an action of assumpsit for money had and received. - 

The defendant, being a broker, effected an insurance for the plaintiff, a British sub- 
ject, on goods from Ostend to the East Indies, on board the Koenitz, an imperial ship. 
The ship being lost, the underwriters paid the amount of the insurance to the defendant, 
who, without any intimation from them to retain the money, refused to pay it over to the 
plaintiff. At the trial a verdict was had by the plaintiff. 


Serjeant Shepherd moved for a rule to show cause why the verdict should not be set 
aside and a nonsuit entered: By the statute 7 Geo. 1, St. 1, c. 21 [trade to East Indies, 
etc., repealed by 8.L.R., 1867] s. 2, it is enacted 


‘*That all contracts and agreements whatsoever made or entered into by any of His 
Majesty’s subjects, or any person or persons in trust for them, for or upon the loan 
of any moneys by way of bottomry on any ship or ships in the service of foreigners, 
and bound or designed to trade in the East Indies, or parts in the said Act before 
mentioned; and all contracts and agreements whatsoever made by any of His 
Majesty’s subjects, or any person or persons in trust for them, for the loading or 
supplying of any such ship or ships with a cargo or lading of any sort of goods, 
merchandise, treasure, or effects, or with any provisions, stores, or necessaries, shall 
be and are hereby declared to be void.”’ 


The goods on board the Koenitz being the property of the plaintiff, a subject of Great 
Britain, and the Koenitz being a foreign ship, bring this transaction within the provisions 
of the Act. In Camden v. Anderson (1), it was determined that a policy effected in 
contravention of an Act of Parliament made for the purpose of protecting the monopoly 
granted to the Kast India Co., was void. The voyage being illegal, the policy is illegal 
also. If, then, the plaintiff could not have succeeded in an action against the under- 
writers, neither can he recover against the present defendant. The defendant is in the 
nature of a stakeholder, and the plaintiff’s right of action being grounded on his claim 
against the underwriters, he must now stand precisely in the same situation as if he had 
immediately sued them. 


BULLER, J.—Is the man who has paid over money to another’s use to dispute the 
legality of the original consideration? Having once waived the legality, the money shall 
never come back into his hands again. Can the defendant then in conscience keep the 


money so paid? For what purpose should he retain it? To whom is he to pay it over; 
who is entitled to it but the plaintiff? 


EYRE, C.J.—The defendant is not like a stakeholder. The question is whether he 
who has received money to another’s use on an illegal contract can be allowed to retain 
it, and that not even at the desire of those who paid it to him? I think he cannot. 


Motion refused. 
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SPEARS v. HARTLY 


[Court oF Common PLEas (Lord Eldon, C.J.), February 19, 1800] 
[Reported 3 Esp. 81] 
Lien—Debt barred by Statute of Lim itations—Right to hold goods for general balance 
owing. 
If by the custom and usage of a trade a party is entitled to a lien on goods for a 
general balance, and he gets possession of the goods of his debtor, he may hold them 
till his whole demand is satisfied, even though part of the debt is barred by the 


Statute of Limitations, for the debt was not discharged by the statute, only the 
remedy. 


Bailee—Lien—W harfinger—Right to hold goods for balance due on a general account. 
By the custom and usage of his trade a wharfingef has a lien on goods as well for 
the wharfage as for the balance of a general account. 


Notes. Referred to: R. v. Humphery, [1824-34] All E.R.Rep. 452. 
As to cases where remedy barred but not right, see 24 Hatspury’s Laws (3rd Edn.) 
205, as to general liens, see ibid. 148; and for cases see 32 DicEst (Repl.) 277 et seq. 


Case referred to: 
(1) Naylor v. Mangles (1794), 1 Esp. 109, N.P.; 32 Digest (Repl.) 280, 274. 


Action of trover for a log of mahogany. ; 

The defendant was a wharfinger, and claimed a lien on the log of mahogany, as well 
for the wharfage as for the balance of a general account, which balance was due in 1790, 
under which lien he justified a right to retain it. 


Serjeant Best (with him Reader) for the plaintiff contended that, admitting the defen- 
dant might claim a lien for the wharfage due on a particular article, he was not entitled 
to such lien for the balance of a general account. 


Serjeant Cockell and Serjeant Bailey for the defendant. 


LORD ELDON, C.J., referring to Naylor v. Mangles (1) said: It has been ruled by 
Lorp Kenyon that a wharfinger has a lien for the balance of a general account, and 
considered as a point completely at rest. I shall, therefore, hold it as the settled law on 
the subject, that he has such a lien as is claimed in the present case. 


Serjeant Best then contended that it appeared that the balance which the defendant 
claimed to be due and under which he entitled himself to a lien had accrued in 1790, and 
so was barred by the Statute of Limitations. The debt being, therefore, discharged by 
operation of law, the defendant could not be entitled to any lien by virtue of it. 


LORD ELDON, C.J.—If what has been stated by the defendant’s counsel be law, that 
the debt is discharged by the operation of the Statute of Limitations, no lien could be 
obtained by reason of it, but the debt was not discharged, it was the remedy only. I 
am of opinion that, though the Statute of Limitations has run against a demand, if the 
creditor obtains possession of goods on which he has a lien for a general balance, he may 
hold them for that demand by virtue of the lien. In this case the defendant had a sub- 
sisting demand when the goods came to his possession, and I am of opinion he may 
enforce it by the lien which the law has given him for his general balance. 

Verdict for defendant, 


eed 
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GRANT v. GOULD AND OTHERS 


[Court or Common PLEAS (Lord Loughborough, C.J., Gould and Heath, JJ.), 


> 16, 1792 

ane [Reported 2 Hy. Bl. 69; 126 E.R. 434] 

Prohibition—Court martial—Restraint from exceeding jurisdiction—Jurisdiction con- 
fined to military offences—Prohibition not granted without very su fficient ground. 
An order [formerly a writ] of prohibition will issue to restrain a court martial. 

from exceeding the jurisdiction given to it by statute [the Naval Discipline Act, the 
Army Act, and the Air Force Act] and assuming a power to act in matters not 
within its cognisance. A prohibition to restrain the proceedings of a court martial 
will not be granted without very sufficient ground. The jurisdiction of a court 
martial is confined to dealing with military offences. Ordinary offences against the 
civil peace are tried by civilian courts. 

Prohibition—Inferior court—Excess of jurisdiction—Failure to comply with statutory 
requirements—Grounds for grant—Wrong decision of court acting within jurisdic- 
tion—Matter of appeal. 

Where the authority of an inferior court is limited by Act of Parliament a pro- 
ceeding by the court different from that prescribed by the Act will constitute an 
excess of jurisdiction remediable by prohibition, but it cannot be a foundation for a 
prohibition that in the exercise of its jurisdiction the court has acted erroneously. 
That may be a matter of appeal or review. 


Notes. Considered: Re Poe (1833), 5B. & Ad. 681; R. v. Herford (1860), 24 J.P. 628 ; 
Dawkins v. Rokeby (1866), 4 F. & F. 806; Dawkins v. Paulet (1869), L.R. 5 Q.B. 94. 
Referred to: Re Mansergh (1861), 1B. & S. 400; R. v. McCarthy (1866), 14 W.R. 918; 
Dawkins v. Rokeby (1873), L.R. 8 Q.B. 255; R. v. Army Council, Ex parte Ravenscroft, 
[1916-17] All E.R.Rep. 492; Fraser v. Balfour (1918), 87 L.J.K.B. 116; Heddon v. 
Evans (1919), 35 T.L.R. 642. 

As to prohibition, see 11 Hatspury’s Laws (3rd Edn.) 52-84, 113-124. For cases 
see 16 Dicsst (Repl.) 416 et seq. 


Rule Nisi for a Writ of Prohibition to prevent the execution of a sentence passed against 
the applicant, Samuel George Grant, by a general court martial held at Chatham 
Barracks on Mar. 21, 1792, he being then charged as a sergeant in the army with having 
promoted and been instrumental in enlisting one Francis Heretage and one Francis 
Stephenson into the service of the East India Co. although he knew at the time that they 
were soldiers serving in the Coldstream Guards, and on conviction being reduced to the 
ranks and ordered to receive 1,000 lashes with the cat-o’-nine tails. 

In an affidavit the applicant stated that on or about Dec. 25, 1790, he entered into an 
agreement with one James Rutherford, who was engaged on behalf of His Majesty, and 
of the East India Co. to enlist men to serve in the land forces and marines of the com- 
pany, under which and in consideration of £105 paid by him to Rutherford they became 
co-partners in the enlisting and raising of men to serve His Majesty and the company 
and in the profits and advantages to arise therefrom. He was employed to raise recruits 
for different regiments, and particularly he was employed by Lieutenant Grey of the 
76th regiment on or about April 6, 1791. He was also employed by Captain Alexander 
Campbell of the 74th Regiment of Foot, and he received orders from Lieutenant Grey 
and Captain Campbell authorising him to raise men for the 76th and 74th regiments. 
The terms on which he agreed with Captain Campbell for such service were that he 
should furnish at least twenty recruits for the 74th regiment every year, for each of whom 
he was to be paid the bounty money allowed by government. Captain Campbell fur- 
ther agreed to allow him for such service a salary equal to the pay and clothing of a 
sergeant of the 74th regiment, and he assumed the character of a sergeant of that regi- 
ment and of the other regiments for which he was employed to recruit in order to enable 


him to carry on the business of a recruiting-agent, but he was never actually enlisted as 
a soldier in the 74th or in any other regiment. 
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He said that he received money from Messrs. Bishop and Brummell, agents for the 
74th regiment and Captain Campbell on account of the said service, and applied to them 
for the salary due by Captain Campbell to him, and in the receipt or receipts granted by 
him he acknowledged the money therein mentioned to be for his pay and subsistence, 
and he believed that he did in such receipt or receipts annex to his subscription the 
words and figures following, to wit, ‘Sergeant, 74th regiment’’, or words to that effect, 
but he said that at the time he received the money mentioned in the said receipt or 
receipts and when he wrote the words annexed to his subscription to the said receipt or 
receipts, denoting him to be a sergeant of the 74th regiment, he did not consider himself 
to be truly and really a sergeant of the 74th Regiment of Foot, and those words were 
added to his subscription merely that he might appear to be a sergeant, in order to 
give effect to his enlistments. 

On or about Jan. 26, 1792, two young men, named Francis Heretage and Francis 
Stephenson, were, as the applicant had been informed, enlisted in his house as soldiers 
for the service of the East India Co. It having been afterwards found that they were 
deserters from the Coldstream Guards, they were delivered up to that regiment. 

The applicant complained that at the hearing by the court martial inadmissible evi- 
dence was admitted against him and evidence which would have been material and in 
his favour was not called. 


Serjeant Marshall, for the applicant, supported the rule. 
Serjeant Adair and Serjeant Bond showed cause against the rule. 


Cur. adv. vult. 


June 16, 1792. LORD LOUGHBOROUGH, C.J., delivered the following judgment of 
the court: In this case, which arises on a motion for a prohibition, the novelty of the 
application was a sufficient reason why the court should grant a rule to show cause and 
give it that consideration which the importance of it seemed justly to demand. It has 
been very fully argued on both sides, and with great ingenuity and ability. But on the 
result of the whole the court are clearly of opinion that the prohibition ought not to issue. 

The suggestion begins by stating the laws and statutes of the realm respecting the 
protection of personal liberty. It goes on to state that no person ought to be tried by a 
court martial for any offence not cognisable by martial law, and so on. in the prelimi- 
nary observations on the case, counsel for the applicant went at length into the history 
of those abuses of martial law which prevailed in ancient times. This leads me to an 
observation that martial law such as it is described by Hatz [History or Common 
Law, c. 2], and such also as it is marked by BLACKSTONE, J } [COMMENTARIES, vol. 1, 
p- 400], does not exist in England at all. Where martial law is established and prevails 
in any country it is of a totally different nature from that which is inaccurately called 
martial law merely because the decision is by a court martial, but which bears no affinity 
to that which was formerly attempted to be exercised in this kingdom, which was con- 
tary to the constitution and has been for a century totally exploded. Where coke 
law prevails the authority under which it is exercised claims a jurisdiction over me mili- 
tary persons in all circumstances. Even their debts are subject to inquiry by a ae set 
authority. Every species of offence committed by any person who appertains to a 
army is tried, not by a civil judicature, but by the j udicature of the regiment igen 0 
which he belongs. It extends also to a great variety of cases not ee to the : a 
pline of the army in those States which subsist by military power, Plots eine an 
sovereign, intelligence to the enemy, and the like, are all considered as cases within the 

i f military authority. ; ; 
Epes of King William TI there was a conspiracy against én iat a ne 
and the persons guilty of that conspiracy were tried by a portal of of er , disc 
also a conspiracy against him in England, ba the ‘col eal Ae baie ed i geri 
law. Within a very recent period the incendiaries w 10 RP CELE Fae 
at Portsmouth were tried by the common law. In this country a ae ™ ao 

i as in most countries in Europe, by martial law, but where they 
~ gatetaeptinynieaanidorten the civil peace they are tried by the common law courts. 


os 
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Therefore, it is totally inaccurate to state martial law as having any place whatever 
within the realm of Great Britain. 

There is, however, by the providence and wisdom of the legislature an army estab- 
lished in this country of which it is necessary to keep up the establishment. The army 
being established by the authority of the legislature, it is an indispensable requisite of 
that establishment that there should be order and discipline kept up in it and that the 
persons who compose the army, for all offences in their military capacity, should be 
subject to a trial by their officers. That has induced the absolute necessity of a Mutiny 
Act [passed in 1688, and repealed by the Statute Law Revision Act, 1867] accompanying 
the army. It has happened, indeed, at different periods of the government, that there 
has been a strong opposition to the establishment of the army. But the army being 
established, that led to the establishment of a Mutiny Act. A remarkable circumstance 
happened in the reign of George I, when there was a division of parties on the vote of the 
army. The vote passed and the army was established, but from some political incidents 
which had happened the party who opposed the establishment of the army would have 


thrown out the Mutiny Bill. Sir Robert Walpole was at the head of that opposition, and - 


then some of their most sanguine friends said that as there was an army established, and 
even if the army was to be disbanded, there must be a Mutiny Act for the safety of the 
country. Itis one object of that Act to provide for the army, but there is a much greater 
cause for the existence of a Mutiny Act and that is the preservation of the peace and 
safety of the kingdom, for there is nothing so dangerous to the civil establishment of a 
State as a licentious and undisciplined army, and every country which has a standing 
army in it is guarded and protected by a Mutiny Act. An undisciplined soldiery are apt 
to be too many for the civil power, but under the command of officers, those officers are 
answerable to the civil power that they are kept in good order and discipline. All 
history and all experience give the strongest testimony to this. The object of the 
Mutiny Act, therefore, is to create a court invested with authority to try those who are 
a part of the army in all their different descriptions of officers and soldiers, and the 
object of the trial is limited to breaches of military duty. Even by that extensive power 
granted by the legislature to His Majesty to make articles of war, those articles are to be 
for the better government of his forces and can extend no further than they are thought 
necessary to the regularity and due discipline of the army. Breaches of military duty 
are in many instances strictly defined. They are so in all cases where capital punishment 
is to be inflicted, and in other instances where the degree of offence may vary it may be 
necessary to give a discretion with regard to the punishment. In some cases, it is 
impossible more strictly to mark the crime than to call it a neglect of discipline jOonres 
Ain are now held under the Naval Discipline Act, the Rese Act, and the Air Force 
ct.] j 
This court being established in this country b iti 7 i i 
the relation in which it will stand to the NR. of pale ea eee eee 
must depend on the 
same rules as all other courts which are instituted, and have particular powers given to 
them, and whose acts, therefore, may become the subject of application to the ee af 
Westminster Hall for a prohibition. Naval courts martial military courts martial 
courts of Admiralty, courts of Prize, are all liable to the controlling authorit hi h e ' 
courts of Westminster Hall have from time to time exercised for the pur he i : t. 
ing them from exceeding the jurisdiction given to them, the general He ee of pr shibitic 
being an excess of jurisdiction when they assume a power to act in ena a ‘thin 
their cognisance [Admiralty and Prize Courts are now part of the High Cou sy 
therefore, not subject to prohibition]. mates 
enna cae seam y which is, indeed, but a species of the other, is where an 
passe 1 respect to any authority resident in other courts as in th lesi 
astical court in which there is an inherent jurisdiction. In such h a eee 
Westminster Hall have conceived that where the author ‘ea : iS ee 
Parliament the court whicl i aoe limited: byvane atest 
court which acted differently from the prescription of the Act i 
instance exceeding its jurisdiction, and, therefore, liable to a rohibiti ae ed 
two grounds it does not occur to me that there is an Ae see 
which the courts of Westminster Hall can int ees abt 
erfere in the proceedings 


Beyond these 
e stated upon 
of other courts 


C.P.] GRANT v. GOULD (Lorp Lovexporovea, C.J.) 185 


where the matter is clearly within their jurisdiction. That these other courts have 
decided wrongly may be a ground of appeal, may be a ground of review, but not a 
ground of prohibition. That has been distinctly laid down both in this court and in the 
court of King’s Bench with respect to the courts of Prize, and it is unnecessary to quote 
authorities on a point which leave it without a contradictory opinion. 

With respect to the matter of evidence, where the inferior courts proceed on the 
admission of evidence that could not be admitted in a court of law, or on the rejection of 
evidence that would be admitted in a court of law, the twelfth article of the complaint 
made against the judges in the reign of James I, and the answer to that article of com- 
plaint, show distinctly the law on that subject. The twelfth article of complaint is that 
the courts have granted prohibitions to the ecclesiastical court on the ground that the 
ecclesiastical court would not allow the testimony of a single witness to be sufficient in 
cases where in the common law courts the testimony of one witness would be sufficient 
and their interference is the subject of complaint. The answer the judges make to it 
is that in matters subject to the exclusive jurisdiction of the ecclesiastical courts, as the 
setting out of tithes, proofs of a legacy, proofs of a marriage, the courts do not prohibit, 
though the rule of the ecclesiastical court requires more evidence than the common law, 
to establish the fact, but that where incidentally a matter comes before them, there the 
courts of Westminster Hall, on such surmise, will grant a prohibition. 

I have stated the observations generally, on the nature of an application for a pro- 
hibition. The foundation of it must be that the inferior court is acting without juris- 
diction. It cannot be a foundation for a prohibition that in the exercise of their juris- 
diction the court has acted erroneously. That may be a matter of appeal where there 
is an appeal or a matter of review. Though the sentence of a court martial is not subject 
to a review [but see now Courts-Martial (Appeals) Act, 1951], there are instances, no 
doubt, where, upon application to the Crown, there have been orders to review the pro- 
ceedings of courts martial. 

Counsel opposing the motion justly and correctly said that a prohibition to prevent 
the proceedings of a court martial is not to be granted without very sufficient ground 
and due consideration. Not that it is not to be granted because it would be dangerous 
in all cases to grant prohibitions, for it would be undoubtedly dangerous if there was a 
facility in applying for prohibitions and the sentence were to be stopped for asking it to 
be further inquired into. But in such cases it is the duty of the court to consider the 
matter fully and deliberately on the motion to prohibit, and the court could not with- 
out great danger take the course in such a case which they have done in others where 
there is no danger in the delay to put the matter in prohibition and determine it on the 
record. 

In this case there are four grounds stated of prohibition. The first is a material one 
because, if the first ground is made out, that the court had no jurisdiction over the 
person, then, of course, they were proceeding in a case in which by law they ought not 
to have been proceeding. In considering that ground, it turns on the allegation that 
Grant, the person applying for the prohibition, was not subject to military law. I take 
it up, first, on his affidavit, and where a prohibition is moved on that ground, it is very 
material to consider what the party himself has said. In reading over this affidavit it is 
calculated to convey an opinion by argument that Grant was not subject to military law, 
but he does not maintain any direct assertion on which there could be an assignment of 
perjury that he is not an object of military jurisdiction. Stating the engagement he 
had entered into with Captain Campbell, he says that 


‘*he did assume the character of sergeant in the 74th regiment in order to enable 
him to carry on the business of a recruiting agent, but he was never actually enlisted 


as a soldier.”’ 


When one knows more of the case as we do by reading the proceedings of the court 
martial, it appears that he was never actually enlisted as a soldier, and, therefore, if he 
commenced originally as a sergeant, the assertion is true, but it affords no conclusion on 
this affidavit. He says nothing of an attestation, there is no denial that he ever was 
attested, and there is a circumstance in the proceedings of the court martial that gives 
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strong reason to think that it is not a mere omission, because in the letters he ieee 
himself from Captain Campbell to him, Captain Campbell tells him (the pear 74 no 
‘unless you get your attestation” but) ‘*unless you take your attestation to Chatham, 
and have it entered there.” So that the letter speaks of an attestation existing, but not 
deposited in the proper office. He further states 


‘that he did receive money from Messrs. Brummell, and in the receipts granted by 
the deponent he did acknowledge the money there mentioned for his pay, and he 
believes he did annex the words following ‘sergeant in the 74th regiment, but he 
says that at the time he so received the money and wrote those words, he did not 
consider himself to be really and truly a sergeant in the 74th regiment, and such words 
were added to his subscription that it might appear to give it effect.” 


He does not deny that he was a sergeant, he does not take that as a matter in issue. 
The assertion is simply of what passed in his own mind, and when he states that it was 
for the purpose of giving it effect he cannot be allowed to say: “‘I did not mean by this 
to become truly and really a sergeant; I meant to take the situation, receive the pay, 
and describe myself as such, and not to be liable to the consequences.”” That cannot 
be permitted in any case. But after these comments, it comes to this, that the party 
applying for prohibition, when he is to state his own case, states himself to be a person 
not subject to military law. This the court will require in all such cases. But if he will 
not venture to assert that he is neither soldier nor sergeant nor of any military descrip- 
tion, it is impossible for the court to enter into the argument, and say from the argu- 
ment and circumstances that have been stated that this man shall not be considered as 
such, and, therefore, there is a ground laid for prohibition. 

When we come to compare the proceedings of the court martial with the affidavit and 
the Act of Parliament, there is one circumstance in the Act which specifically applies. 
The Act does not leave it to a question whether his enlistment and attestation is regular 
or not, but it says, ‘‘any person who shall be enlisted or receive pay as a soldier.”’ The 
being in pay as a soldier fixes the military character on him, and very wisely, and counsel 
opposing the motion has shown that this has been the course of all the Acts of Parliament 
which have passed relative to the military engagement. The Mutiny Act squares itself 
with the number of statutes which had passed relative to the military services, and the 
persons who were engaged to serve. It was not left to be discussed where there was a 
remedy by indictment, what was the nature of the engagement, or how it was con- 
tracted, but the mere circumstance of being in pay or having received prest-money, 
fixed on him the military character so as to subject him to the consequences of a felony if 
he acted in breach of that character. Grant has, therefore, been in pay as a soldier; 
it appears so on his affidavit. The objection to the proceedings of the court martial on 
this head, seems to me very fairly to be met by the answer that counsel opposing the 
motion gave to it, for after the introduction of the receipt it was clearly shown that he 
was in pay as a soldier, and there was an end to the inquiry on that head. It is said, 
and counsel supporting the motion put it very ingeniously, that he will only be liable 
while he is so receiving pay, and that the last receipt of his pay does not prove he was 
actually in pay at the time of this offence. Whether he was or not, does not appear, 
and it is not necessary that it should, for a person in pay as a soldier is fixed with the 
character of a soldier, and if once he becomes subject to the military character, he never 
can be released, but by a regular discharge. On the first part of the case, therefore, I 
see no kind of doubt that can be entertained, but that this person was in a situation that 
made him the object of a military tribunal and that the court martial were proceeding 
against a person within their jurisdiction. 

It was argued with a great deal of ingenuity that there was a contrivance here; that 
by concert between the recruiting officer‘and him he was put into this situation; and it 
was well understood between the officer and him that he was so far only in a military 
situation as to enable him to receive the pay, and do the recruiting service. I think, 
allowing all the extent to that argument, it does not give the case much the more favour 
when it comes to be considered that this is the case of a person putting himself into that 
situation, and visibly having made himself a party to it. But he is a soldier beyond all 
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possibility of doubt, and after having stated that, perhaps it would not be necessary to 
go a great deal further. as 

The second ground is the reception of improper, and the rejection of proper evidence. 
Here I must again recur to the answer to the complaints of the judges. That all com- 
mon law courts ought to proceed on the general rule, namely the best evidence that the 
nature of the case will admit, I perfectly agree. But that all other courts are in all cases 
to adopt all the distinctions that have been established and adopted in courts of common 
law is rather a larger proposition than I choose directly to assent to. If, for instance, a 
witness excommunicated for contumacy were offered, he would not be received in a 
court of common law: it is an established rule, and we are bound by it. But I do not 
hold that to be quite so extensive, as that it should go to courts martial, naval or military. 
There are other formal objections that do not affect the credibility of the witness, but 
in the present case I do not find the objections to be founded in fact. 

The first objection is the production of the letters of Captain Campbell. The affidavit 
states that the letters were produced in evidence, but it-suppresses in what manner they 
were produced. It does not state that they were produced as evidence against the 
applicant. In fact, therefore, the court would find themselves unable to proceed on 
that, and he shows immediately afterwards, by resting on these letters, that of the letters 
of Captain Campbell he thought he had a right to avail himself and did avail himself. 
It, therefore, amounts only to this, that the letters of Captain Campbell were produced. 
The first of them were brought out at the prisoner’s request, and for the whole of his 
defence he rests upon the letters of Captain Campbell on that part of the charge. As to 
the deposition of Heretage, the objection is that he was asked whether the contents were . 
true as sworn, and the question was not put whether he acknowledged it to be his hand- 
writing. But in fact, Heretage was examined completely and perfectly, and when an 
objection was made with respect to Stephenson, the court allowed the objection. What 
injury could he possibly sustain, when this deposition was read over? The objection is 
that Heretage had been first examined, and then his deposition read. It was read for 
the purpose of cross-examination. The information could not have been come at if he 
had not been examined, and there would have been nothing to furnish the matter of a 
cross-examination. Then the return was objected to. That the return may be falsified 
counsel opposing the motion never disputed, but that the return need not be verified, 
he contended rightly. It is then objected that the question was never asked: How 
came it that Captain Campbell did not attend? But the prisoner summoned, by the 
judge advocate, all the witnesses he thought proper to call. 

The next objection is the stopping the examination of Turtle, and the not examining 
Lunt. It appears that it is not stated in the first place in the affidavit to what purpose 
they were to be examined, and, therefore, there the application would fail, because it is 
necessary to show the court the intent of their examination. Yor it is not the demand 
simply that such a witness should be examined that a court martial proceeds upon; 
they will ask, for what purpose is such a witness to be called. In another part of the 
affidavit Grant states that he was not permitted to prove by witnesses that he was not 
a soldier, but he does not name any one witness from whom that proof was to result. 
On that ground, therefore, if it could be a ground for a prohibition, I think there is not 
such a statement appearing on the affidavit or supported by the proceedings that, if it 
were an application to us to grant a new trial, supposing this matter had been tried in 
this court, we should have any reason to say that the court at the trial had done wrong 
in their rejection of some part of the evidence or in the conclusions they drew from the 
other. 

The other two grounds are that Grant has not been convicted of the crime contained 
in the charge, and that the crime of which he is convicted is not an offence which makes 
him liable to the Mutiny Act. The charge is having advised and persuaded two men to 
enlist in the service of the East India Co. knowing them to be soldiers in the Coldstream 
Guards. This charge is distinct and specific, and the evidence which has been adduced 
in support of it, fully, in my apprehension, verifies and proves it. In drawing up the 
judgment of the court martial they have taken a distinction, which, I confess, I do not 
perfectly understand. They say that the evidence amounted to a proof that the prisoner 
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had encouraged and promoted the enlistment with the East India Co., which was a 
smaller shade of the offence described by the particular words in the charge. In the 
circumstances of this case as they stood in the evidence before the court, the enlistment 
with the East India Co. was the act of desertion. There was no desertion, no quitting 
the service, in the two men getting drunk at different ale-houses, for the changing their 
clothes, and taking measures in order to desert, would all have been at an end, and en- 
tirely at an end, if the next day they had gone back to their regiment. The only thing 
that fixed them, was their attestation for the service of the company, and, therefore, by 
that they had deserted from the service in which they were engaged. Therefore, the 
enlisting them into. the service of the East India Co. under the circumstances of this 
case was conducting them in a direct act of desertion, and was not only advising and 
persuading, but doing something more because Grant not only suggested to them the 
idea of leaving the service in which they were, but was the means of their doing it. 
Instead, therefore, of an inferior degree, it appears to me directly and plainly within the 
words of the charge. If a difference were to be made, it rather tended to an aggravation — 
of the charge, and I think it would be totally unprecedented to make that the subject of 
a prohibition. 

Taking the whole of the case together, it is clear that there is ground to suppose that 
they meant to convict him of the charge. But if by the nicety which they used in 
penning the sentence, that sentence were to be invalidated, it could not be by a prohibi- 
tion, whatever it might be by a review, or by an appeal. The most that can be made of 
it is an error in the proceedings, but we cannot prohibit upon that account. The sen- 
tence in the case of an unfortunate admiral [Admiral Byng, in 1756, for his conduct in an 
action against the French in May of that year] was certainly an inaccurate one. The 
question there was whether the court had not mistaken the law, yet a prohibition was 
not thought of. It is unnecessary to discuss the sentence further; it would be extremely 
absurd to comment on it as if it were a conviction before magistrates, which was to be 
discussed in a court where that conviction could be reviewed. 

With respect to the sentence itself and the supposed severity of it, I observe that the 
severe part is by the court deposited, where it ought only to be, in the breast of His 
Majesty. I have no doubt but that the intention of that was to leave room for an appli- 
cation for mercy to His Majesty, from the goodness and clemency of whose disposition 
applications of this nature are always sure to be duly considered and to have all the 
weight they can possibly deserve. 


Rule discharged. 
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BOLTON v. BISHOP OF CARLISLE AND OTHERS 


eee Common PuEas (Eyre, C.J., Gould, Heath and Rooke, JJ.), November 25, 
d 
[Reported 2 Hy. Bl. 259; 126 E.R. 540] 
Deed—Cancellation—E ffect— Removal of seal from conveyance—No divesting of property. 
In an action to recover property, the plaintiff pleaded his title, including the con- 
veyance of the property to him by F. He stated that the conveyance “was cancelled 
by the seal of F. being taken off and destroyed or lost,’’ and relied on the residue of 
the document. The defendant demurred on the ground that it was not shown how 
the deed was cancelled by the seal being taken off, and claimed that once the seal 
was severed from the deed, the deed became void. 
Held: the cancellation of a deed did not divest property which had once vested by 
transmutation of possession, and the demurrer was bad. 


Notes. Referred to: Doe d. Lewis v. Bingham, [1814-23] All E.R.Rep. 540; Hewlins 
v. Shippam, [1824-34] All E.R.Rep. 276; Jenkin v. Peace (1840), 6 M. & W. 722; 


D R. v. Paulson, [1921] 1 A.C. 271. 


As to cancellation of instruments, see 3 Hatspury’s Laws (3rd Edn.) 346-347 ; ibid., 
vol. 8, pp. 176-178 and ibid., vol. 11, pp. 365-367; and for cases see 17 Digest (Repl.) 
250-252. 

Cases referred to: 
(1) Moor v. Salter (1615), 3 Bulst. 79; sub nom. Moore v. Waldron, 1 Roll. Rep. 188. 
(2) Leyfield’s Case (1611), 10 Co. Rep. 88a; 77 E.R. 1057; 22 Digest (Repl.) 204, 
1914. ‘ 
Also referred to in argument: 
Matthewson v. Lydiate (1597), Cro. Eliz. 546; 78 E.R. 792; sub nom. Mathewson’s 
Case, 5 Co. Rep. 22b; 17 Digest (Repl.) 246, 494. 
Pigot’s Case (1614), 11 Co. Rep. 26b; 77 E.R. 1177; 17 Digest (Repl.) 248, 512. 
Lady Argoll v. Cheney (1626), Palm. 402; 81 E.R. 1143; sub nom. Anon., Lat. 226; 
17 Digest (Repl.) 246, 497. 
Nelthorpe v. Dorrington (1674), 2 Lev. 113; 83 E.R. 475; 17 Digest (Repl.) 251, 544. 


Quere Impedit brought to recover the presentation to the vicarage of Askham in the 
county of Westmorland. 

The declaration, after deducing a title in fee through a variety of conveyances to one 
Joseph Fielden, proceeded thus: ‘‘And the said Joseph Fielden being so seised of the 
said advowson with the appurtenances, afterwards, toe wit, on June 20, 1791, at the parish 
aforesaid, by a certain other indenture of bargain and sale, therein mentioned to be made 
between the said Joseph Fielden, one Robinson Shuttleworth, and one Elizabeth Tatham 
spinster of the one part, and the said plaintiff of the other part (one part of which said 
last mentioned indenture, sealed with the seal of the said Joseph Fielden the said plaintiff 
brings here into court, the date whereof the same day and year last aforesaid), the said 
Joseph Fielden for the considerations therein mentioned, did bargain and sell unto the 
said plaintiff (among other things) the said advowson with the appurtenances, to hold 
the same unto the said plaintiff, from the day next before the day of the date of the same 
indenture, for one whole year then next following, as by the said last mentioned inden- 
ture, relation being thereunto had, more fully appears. By virtue of which said last 
mentioned bargain and sale, and by force of the statute for transferring uses into 
possession [Statute of Uses (27 Hen. 8, c. 10): repealed], the said plaintiff became and 
was possessed of the said advowson with the appurtenances for the term of one year; 
and the said plaintiff being thereof so possessed, afterwards, to wit, on June 21, 1791, at 
the parish aforesaid, by a certain other indenture then and there sealed with the seal of 
the said Joseph Fielden, and bearing date the day and year last aforesaid, and therein 
mentioned to be made between the said Joseph Fielden of the first part, the said Robinson 
Shuttleworth of the second part, the said Elizabeth Tatham spinster of the third part, 
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e said plaintiff of the fifth part (which said last 
mentioned indenture, so sealed with the seal of the said Joseph Fielden as aforesaid, 
afterwards, to wit, on July 1, 1791, at the parish aforesaid, was cancelled by the said seal 
of the said Joseph Fielden thereto being then and there taken off from the same, and. 
destroyed or lost, and the residue thereof the said plaintiff now brings here into court) 
the said J oseph Fielden for the considerations therein mentioned, did release unto the 
said plaintiff and his assigns (among other things) the said advowson with the appurten- 
ances, to hold to the said plaintiff, his heirs and assigns for ever, to the use of the said 
plaintiff, his heirs and assigns for ever.” The avoidance was then stated, by the death 
of John Cantley, the last incumbent. 

The bishop pleaded the usual plea of disclaimer, and the other defendants demurred 
specially to the declaration: “‘For that it is not stated or alleged, nor does it appear in 
or by the said declaration, for what reason or on what account the said supposed inden- 
ture of release therein lately mentioned was cancelled, or that the same was re-executed 
before the said vicarage became void by the death of the said John Cantley, or that the 
same hath at any time hitherto been re-executed.”’ ; 


Serjeant Cockell for the defendants, in support of the demurrer. 
Serjeant Lawrence for the plaintiff. 


John Hankinson of the fourth part, and th 


EYRE, C.J.—I hold clearly that the cancelling a deed will not divest property which 
has once vested by transmutation of possession; and I would go further, and say that 
the law is the same with respect to things which lie in grant. In pleading a grant, the 
allegation is that the party at such a time “‘did grant”’; but if by accident the deed be 
lost, there are authorities enough to show that other proof may be admitted: the question 
in that case is whether the party did grant. To prove this the best evidence must be 
produced, which is the deed; but if that be destroyed, other evidence may be received to 
show that the thing was once granted: for God forbid that a man should lose his estate 
by losing his title deeds. When I sat in the Court of Exchequer, questions frequently 
arose on real compositions, in which it was contended that, according to the old opinions, 
the original deed must be shown; but though the old books say that a real composition 
must be by deed, I always held that the production of the deed was not necessary, and 
that the party might show that it originally commenced by deed, if the deed were lost. 


GOULD, J.—I am of the same opinion with my Lord Chief Justice. As to the can- 
celling the deed, a man’s title to his estate is not destroyed by the destruction of his 
deeds: the case where the seal was ate off by rats, must be in the recollection of everyone. 
It was properly said by counsel for the plaintiff that the defendant should have pleaded 
that the party did not release, upon which an issue might have been taken, and then if 
the deed had been cancelled by consent of both parties, that perhaps might have been 
given in evidence, though I much doubt whether even that would have helped him. But 
in the present case there is a circumstance which plainly shows that the deed was not 
cancelled by Bolton or the person under whom he claims, with a view to prevent the 
nan of it, for it is averred that the plaintiff brings the remaining part of the deed 
into court. 


HEATH, J.—As this is a conveyance deriving its effects from the Statute of Uses, all 
that is averred about the deed being destroyed, is mere surplusage; but if it were neces- 
sary, surely no one will say that if deeds should happen to be stolen, therefore that the 
owner shall lose his estate. 


ROOKE, J.—I think the defendant ought to have pleaded, and then an issue might 
have been taken. The case cited from 3 Bulst. 79 (Moor v. Salter (1)), as it is there 


reported, is scarcely intelligible, and is very different] 
7 y stated 1 Roll. Rep. 188 (sub Z 
Moore v. Waldron (1)) where it is as follows: 5 an: 


‘The deed of a stranger was pleaded, and the defendant pleaded that the seal was 
severed from the deed, and so non est factum. Jermin moved the court to compel 
the defendant to alter the issue, on an affidavit that it was melted with fire by 
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accident, and cited Leyfield’s Case (2). And by Coxe and Haueuron, this is no 
cause to compel the defendant to alter the issue: and here this stranger to the deed 


cannot plead this special non est factum, but ought to plead that nothing passed by 
the deed.”’ 


191 


But I agree that a right once vested, is not divested by merely cancelling the deed. 


Judgment for plaintiff. 





LORD IRNHAM v. CHILD AND OTHERS 


[Lorp CHANCELLOR’s Court (Lord Thurlow, L.C.), Hilary Term, 1781] 

[Reported 1 Bro.C.C. 92; 2 Dick. 554; 28 E.R. 1006] 

Mistake—Document— Rectification—Equitable relief—Mistaken view as to effect of 
clause. 

A. agreed to grant a redeemable annuity to B., but, owing to the parties’ mistaken 
impression that it would be usurious in that form, the grant was drawn and executed 
without the clause for redemption. On a bill to redeem, the plaintiff pleaded the 
agreement and sought to adduce parol evidence of it. 

Held: evidence would have been admissible to prove such a fraud as would be a 
ground for equitable relief, but the parties’ mistaken impression as to the effect of 
the redemption clause was not a ground for relief in equity and the deed would not 
be rectified so as to include it. 


Notes. Applied: Cripps v. Jee (1793), 4 Bro.C.C. 472. Considered: Townshend v. 
Stangroom (1801), 6 Ves. 328. Distinguished: Re Marlborough, Davis v. Whitehead, 
[1894] 2 Ch. 133. Referred to: Squire v. Campbell (1836), 1 My. & Cr. 459; Jervis v. 
Bearidge (1873), 8 Ch. App. 351; Jacobs v. Batavia and General Plantation T'rust, [1924] 


1 Ch. 287. 


As to mistake as a ground for equitable relief, see 14 Hatspury’s Laws (3rd Edn.) 
481 et seq.; and for cases see 35 Dicrst (Repl.) 148 et seq. 


Cases referred to: 


(1) Mazxwell v. Lady Mountacute (1720), Prec. Ch. 526; 1 Kq. Cas. Abr. 19, pl. 4; 
24 E.R. 235; sub nom. Maawell’s Case, 1 Eq. Cas. Abr. 20, pl. 5; sub nom. 
Viscountess Montacute v. Maxwell, 1 P.Wms. 616; sub nom. Countess Dowager 
Mountacue v. Maxwell, 1 Stra. 236, L.C.; 12 Digest (Repl.) 188, 1297. . 

(2) Harvey v. Lady Harvey (1686), 2 Cas. in Ch. 180; 22 E.R. 901, LC.; 27 Digest 
(Repl.) 146, 1062. . 

(3) Walker v. Walker (1740), Barn. Ch. 214; 2 Atk. 98; 27 E.R. 618, L.C.; 20 Digest 
(Repl.) 262, 99. eet 

(4) Joynes v. Statham (1746), 3 Atk. 388; 26 E.R. 1023, L.C.; 35 Digest (Repl.) 150, 
395. | 

(5) Fitzgerald v. Lord Fauconberge (1729), Fitz-G. 207; 94 E.R. 722; affirmed sub 
nom. Lord Fauconberge v. Fitzgerald (1730), 6 Bro. Parl. Cas. 295, H.L.; 12 
Digest (Repl.) 411, 3182. 

6) Lock v. Boult, unreported. | 

a Vane v. Lord Barnard (1708), Gilb. Ch. 6; 25 E.R. 5, L.C.; 20 Digest (Repl.) 343, 
718. 

8) Merkins v. Northey (1756), July 5, unreported. See ’ | 

o Baker vy. Paine (1750), 1 Ves. Sen. 456; 27 E.R. 1140, L.C.; 35 Digest (Repl.) 
148, 371. ; 

(10) Phillips v. Duke of Bucks (1683), 1 Vern. 227; 23 E.R. 432; 44 Digest (Repl.) 

58, 447. 


r= 
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Bill claiming redemption of an annuity. 
d : es : 
Lord Irnham treated for an annuity with the defendant, Child who, unknown to 


Lord Irnham, was an agent for Lawes Luttrel, his lordship’s eldest son. On settling the 
terms it was agreed that the annuity should be redeemable, but both parties supposing 
that this appearing on the face of the transaction would make it usurious, it was agreed 
that the grant from Lord Irnham to Child should not contain a clause of redemption. 
It was accordingly drawn and executed without such a clause. The annuity was assigned 
by Luttrel to the other defendants. 

“Lord Imham now filed his bill to redeem, alleging that such was the agreement, al- 
though it did not appear, for the reason above stated, on the deed. At the Bar parol 
evidence of the agreement was offered to prove the intention of the parties. In favour 
of the admissibility of such evidence the following cases were cited: Maxwell's Case (1). 
Harvey v. Lady Harvey (2); Walker v. Walker (3); Joynes v. Statham (4); Fitzgerald v. 
Lord Fauconberge (5) (Fitz-G. at p. 213); Lock v. Boult (6) before Lorp CAMDEN ; 
Vane v. Lord Barnard (7); Merkins v. Northey (8); Baker v. Paine (a). 


LORD THURLOW, L.C.—If this were supposed to be a subsequent contract, the 
question would be whether there could be a right of redemption of an annuity out of 
lands, by parol, where the purchase could only be by deed. Whether this question 
arises on the Statute of Frauds or at common law, I do not see much difficulty. 

The rule is clear, that where there is a deed in writing, it will admit of no contract that 
is not part of the deed. Whether it adds to or deducts from the contract, it is impossible 
to introduce it on parol evidence. It is contended to be the general authority of a court 
of equity to relieve in cases of fraud, trust, accident or mistake, and that this applies to 
agreements as well as to other subjects. This must always clash with the argument 
drawn from the statute. It is admitted that the deed will bind if no fraud be committed, 
but it is objected that when a fraud interferes, there the evidence may be introduced. 
The objection is founded on a great deal of wisdom and good sense. But the question is, 
if it were always to be admitted, whether it would not be subversive of justice. The court 
has held that it would. Ifthe agreement had been varied by fraud, the evidence would 
be admissible. The argument then must be to impute fraud to the party. The rule of 
evidence is not subverted if there is clear proof of fraud. The committing the agreement 
to writing is an argument against fraud. 

Then as to mistake or accident ; suppose it was clear that one agreement was intended 
and that by accident it was extended further. There is no such case in the books. If 
admitted to be a mistake, the court would not overturn the rule of equity by varying the 
deed, but it would be an equity dehors the deed. Then it should be proved as much to 
the satisfaction of the court as if it were admitted. The difficulty of this is so great, that 


‘ there is no instance of its prevailing against a party insisting that there was no mistake. 


It is said that a mistake of the law is equal to a mistake in point of fact. Here there was 
no intention that the agreement should make any part of the instrument. The thing 
insisted on could not hold for a moment, except as matter dehors the deed and on a 
separate head of equity. ; 

Here a large annuity is sold for rather a small price—not for the natural sum: the 
agreement, they say, was that it should be redeemable, but this does not meet my riesent 
idea. To sell an annuity and make it redeemable is not usury because it is not a loan 
It is a question whether the intent to suppress this, as leading to usury, will admit the 
party to come into a court of equity. There is no case of a kind of mistake like this 
where the doubt was whether the clause would be evidence of usury. It was agreed b 
both parties not to introduce the clause, but it was to stand on parol evidence ans _ 
results as a question whether I can admit the evidence. 

I was long inclined to admit the reading of it. It is necessary to see the statement of 
the bill. Ifit states that it was agreed that it should not be inserted, they Aacauibh read " 
but if it is stated that it was intended to be inserted but it was suppressed by feud I 


cannot refuse to hear evidence read, to establish the rule of ec 


uity. They i 
to read evidence to prove such a fraud as will make a sais agai 2 ous cal 


The evidence being read for this purpose His Lordship continued: I admitted the 


ia 
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evidence to be read because I thought a case might result which would afford a new head 
of equity; for if there were a fraud in admitting or excluding a clause, the court might 
reform the deed. As far as the object was to explain the agreement by any other matter, 
I thought it necessary to look into the bill to see whether it alleged it to be fraudulent. 
Had the bill been so, I should have thought myself bound to hear the evidence, and then 
my duty would be to consider whether it afforded a ground of equity. Supposing the 
plaintiff had alleged in his bill what he now insists on in argument he should have stated 
that he agreed to grant an annuity redeemable, and then the fraud or mistake by which 
the grant was extended. Here, he could not have stated more than this, that the 
transaction was such as was capable of being usurious, or that a little more might make 
itso. Ifso, they thought fit that the agreement should not be inserted in the instrument. 
If the insertion would make it usurious, no plaintiff could come here and state that as the 
reason of its not being inserted; but he says it was under the impression that it might 
be so and that that idea was the reason of the surprise, 

Suppose one to grant for life, for the purpose of making a qualification for Parliament, 
to be redeemable on payment of a certain sum, but it was thought that such a grant 
would be illusory and not admitted as a qualification; it would be extraordinary if a 
court of equity should be asked to call that a surprise. The consequence would be that 
the allegation must be that they had avoided inserting a part of the agreement, not that 
the agreement was intended to be in the deed. If the bill afforded a proper allegation, 
it would then be time enough to consider the evidence. 

Another head of fraud is set up, namely, that the plaintiff did not mean to treat with 
his son. I should be sorry to lay it down that a man treating with a third person, in 
trust for a second whom he had refused to deal with, could, therefore, set it aside. No 
case has gone so far. Phillips v. Duke of Bucks (10), was on a difference of price. 

Certainly there is no fraud stated on the face of the bill. The bill does not go to destroy, 
but to affirm and reform the contract. I have no idea of this being notice to the assignees 
of the annuities, that the annuity was to be redeemable. It is argued that they had 
notice personally of the transaction—that they had notice by their agent—and that it 
was necessary for them to apply to Lord Immham. This might have place, if the matter 
remained in fieri and they were bringing a bill against Lord Imnham, but here it has no 
place, for the deed was brought to them by which Lord Irnham had granted absolutely. 
I am not able to conceive that they were obliged to recur to Lord Irnham, any more than 


if it had been a dormant equity. 
Bill dismissed. 


be 


tee 
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ATTORNEY-GENERAL v. BOULTBEE 


[Rotts Court (Sir Richard Pepper Arden, M.R.), July 14, 1794] 
[Reported 2 Ves. 380; 30 E.R. 683] = 
{ Lorp CHANCELLOR’S Court (Eyre, C.J., and Macdonald, C.B., for Lord Loughborough, B 
L.C.), March 10, 11, July 21, 1796] 
[Reported 3 Ves. 220; 30 E.R. 979] 
ovided they were presented on 
vend—Presentation by Crown. 
the general in- 


Charity—Cy-prés doctrine—Trust for vicars of parish pr 
trustees’ recommendation—T'rustees’ neglect to recomn 
In administering a charity, although a particular intention fails, 
ntion shall be executed cy-prés. 

via therefore, on a iat for the vicars of P. provided they shuld be presented 
on the recommendation of the trustees, the trustees neglected to recommend, and, 
the presentation to the living being in the Crown, the Lord Chancellor presented 
without a recommendation from the trustees, 

Held: the mode of execution of the trust having become impossible by zs of D 
the trustees’ neglect, another mode of execution consistent with the coe s general 
intention might be adopted, and the vicar presented by the Lord Chancellor was 
entitled to the trust. 


Notes. Considered: Cherry v. Mott (1836), 1 My. & Cr. 123; Biscoe v. Jackson (1887), 

35 Ch.D. 460. Referred to: A.-G. v. Whitchurch (1796), 3 Ves. 141: Chapman v. Brown 
(1801), 6 Ves. 404. E 
As to the cy-prés doctrine generally, see 4 Haxssury’s Laws (3rd Edn.) 317 et seq. ; 

and for cases see 8 Dicxst (Repl.) 459 et seq. 


Cases referred to: 

(1) A.-G. v. Bishop of Oxford (1786), 1 Bro.C.C. 444, n. ; cited in 4 Ves. 431; 28 E.R. 
1231; 8 Digest (Repl.) 468, 1686. ; 

(2) A.-@. v. Goulding (1788), 2 Bro.C.C. 428; 29 E.R. 239; 8 Digest (Repl.) 421, Ff 
1118. 

(3) Brantham v. East Burgold (circa 1790), cited in 2 Ves. 388; 30 E.R. 687; 8 Digest 
(Repl.) 460, 1599. 

(4) A.-G. v. Rigby (1732), 3 P.Wms. 145; 2 Eq. Cas. Abr. 201, pl. 2; 24 E.R. 1005, 
L.C.; 8 Digest (Repl.) 4380, 1207. 

(5) A.-G. v. Leigh (1721), 3 P.Wms. 145, n.; cited in 2 Ves. 389; 24 E.R. 1005; 8 G@ 
Digest (Repl.) 4380, 1206. 

Appeal from a decree of the Master of the Rolls on am information filed at the relation 
of the Vicar of Polesworth praying that the vicar might be admitted to the benefits of a 
trust for the vicars of Polesworth. : 

By indentures of lease and release dated Mar. 9 and 10, 1653, Sir Francis Nethersole 
conveyed a messuage, lately erected by him for the habitation of the minister of Poles- H 
worth for the time being, with the appurtenances, then in possession of Richard Bell, 
minister of Polesworth, and several other other premises; and the impropriate tithes of 
Warton, Dorden and Pooley, and a rentcharge to John Swinfen, Michael Biddulph, and 
Thomas Fox, Esqrs., Samuel Hildersham, Anthony Burgess, William Bedford, and 
George Cross, ministers of the gospel; to hold to them, their heirs and assigns for ever, 
on trust to permit Sir Francis and his assigns during his life, to take the rents, issues and L 
profits; and after his decease that they, or the major part of them or such other persons 
or the major part of them, who for the time being should have the freehold and in- 
heritance of the said messuages, lands and premises, should permit the vicar of Poles- 
worth for the time being for ever, if he should be there settled by the nomination and 
appointment of Sir Francis in his life, or of the trustees or major part of them or such 
other persons who for the time being should have the freehold and inheritance, and no 
other, to dwell in the said messuage so erected and intended for such minister’s habita- 
tion, and to enjoy the same without interruption. 


I 
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And on further trust that the trustees or the major part, ete., should place a sufficient 
schoolmaster in the edifice, afterwards covenanted by Sir Francis to be erected for a 
schoolmaster’s habitation, and from time to time provide a schoolmaster and mistress ; 
and on further trust that they, or the major part, etc., should dispose of the rents, issues 
and profits, of all the said premises, for the maintenance of a schoolmaster and mistress 
for ever, to teach the children of the parish of Polesworth, the boys to read and write, the 
girls to read and work, and both to be instructed in the principles of the true Christian 
religion, and to such other pious and charitable uses as Sir Francis should, by his own 
experience, find to be most conducible to the advancement of the knowledge and practice 
of the true religion and most beneficial to the poor of Polesworth, and should declare 
and appoint by any writing in his lifetime, or by his will; and in default of such declara- 
tion, on trust that the said trustees, or the major part, etc., should yearly dispose of the 
rents, issues and profits of the said premises, either for fhe increase of the maintenance 
of the vicar of Polesworth for the time being for ever, who should come in and be there 
placed as vicar by Sir Francis’s approbation in his life or by their procurement after his 
decease, and in no case without such procurement, or for the maintenance of the school- 
master or mistress, or for repairs of the school, or for various other purposes therein 
directed or to any other such pious and charitable uses as should be termed most ex- 
pedient and most likely to be continued in perpetuity and declared by the trustees or the 
major part of them, in writing under their hands after the decease of Sir Francis. There 
was a direction for keeping up the same number of trustees. 

The only proof of a declaration of uses by Sir Francis Nethersole was a book admitted 
by the trustees to be in their custody and to have been kept by the trustees for the time 
being in which their proceedings were entered. In that book the following entries were 


contained: 


‘““November 3, 1659. The said trustees of Sir Francis Nethersole, for the charitable 
uses aforesaid, did meet at Polesworth aforesaid in pursuance of their said trust ; and 
ordered that the declaration of the said Sir Francis Nethersole be likewise now en- 
tered, verbatim, as a direction to said trustees in their proceedings: ‘Whereas I have 
by deed, or deeds conveyed divers messuages, lands, tenements, rents, tithes and 
hereditaments, upon my trusty friends, John Swinfen, Michael Biddulph, and 
Thomas Fox, Esqrs., Samuel Hildersham, Anthony Burgess, William Bedford and 
George Cross, ministers of the gospel, and their heirs, on trust that they should dis- 
pose of the rents, issues and profits thereof from time to time as I should by any 
writing in my lifetime or by my last will, declare and appoint ; now I do hereby 
declare and appoint, that the messuage with the appurtenances wherein Mr. Richard 
Bell, now minister of Polesworth, doth now inhabit and dwell, shall for ever here- 
after be for the habitation of the said Richard Bell and his successors, lawful ministers 
of Polesworth church; and for the increase of the maintenance of him and his suc- 
cessors, I do appoint and allow all the tithes of Warton, Dorden and Pooley men- 
tioned in the said deed or deeds, and one yard land of land of meadow and pasture, 
with the appurtenances, now in the occupation of James Dester (part of the 
premises comprised in the conveyance), provided that such minister be settled and 
placed there in such manner as in the said deed or deeds is appointed and required, 


5. 99 


and not otherwise’. 


Then there was an appointment of yearly stipends to the schoolmaster and mistress 
and £5 per annum to the school of Tamworth, on condition that six children of Poles- 
worth and Warton should be freely educated there, to be approved by his trustees or 
their heirs or the major part. Then there were directions for keeping the school-houses 
and dwelling-houses of the master and mistress in repair, with the overplus of ee ve 
issues and profits, and for putting out apprentices children of the inhabitants of Poles- 
worth, at the discretion of the trustees and the minister, subject to some restrictions. 
There was a further direction that the trustees should meet annually at A eames. 
when a sermon should be preached before them, for which the minister should have 20s. 


yearly; and after that: 
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‘That the said trustees do dispose of all other the profits of the premises to such 
pious and charitable uses as they, or the major part, shall think fit; and my desire 
is that an account be then given of all things and fairly written and entered in 4 
book concerning this trust from time to time; the which book, with all the evidences 
and writings that are or shall be made concerning the premises, I do appoint shall 
be safely kept in some convenient place in the minister’s house, locked up in a chest . 
provided for that purpose, whereon three locks are to be affixed, and three of the 
trustees to keep the keys; whereof I do appoint one key to my nephew Biddulph.” 


To this entry there was neither date nor signature, but the trustees admitted that they 
and their predecessors always considered the declaration as a direction to them for 
executing the trust, and always executed it accordingly. ? 

On Dec. 7, 1779, the vicar of Polesworth being very old, the trustees, by memorial to 
the Lord Chancellor (the presentation being in the Crown) represented the age of the 


A 


B 


incumbent and requested that, on a vacancy, his Lordship would appoint a clergyman ~ 


recommended by them. On Oct, 20, 1787, the incumbent died, and on Oct. 27 he was 
buried. Between his death and burial Dabbs, one of the trustees, waited on the Lord 
Chancellor and not having an opportunity of seeing his Lordship, left a letter informing 
him of the death of the incumbent and requesting him to wait a short time for the 
recommendation of the trustees. No further step being taken by the trustees for two 
months, the Lord Chancellor, without any recommendation from them, issued a fiat for 
the presentation of Walter Rose Norton, who was instituted Jan. 17, 1788, and inducted 
a few days after. The trustees refusing to admit this vicar to the benefits of the trust, 
the information was filed at the relation of the vicar. 

The defendants by their answer represented that Hacket, one of the trustees, being 
absent from Warwickshire, they deferred calling a meeting until Dec. 22, 1787, thinking 
it not right to take any step in his absence, and that they did not then make any recom- 
mendation, because, finding the relator was presented, they thought it would be in vain. 
The answer also stated that since the time Richard Bell quitted the vicarage, none of the 
vicars were presented but by the procurement or recommendation of the trustees, except 
Thomas Baker who, they believed, was presented without such recommendation ; that 
he was not permitted to reside in the house or to enjoy the tithes and parcels of land or 
the rent thereof; but by articles of agreement of 1663, reciting that he became vicar 
without such recommendation and thereby was incapable of enjoying those benefits, to 
settle all disputes about it during the time he should be vicar, on his releasing all claim 
under the trust, Biddulph, one of the trustees, out of the respect he bore him, covenanted 
to pay him £5 per annum as long as he should continue vicar. 
ws The defendants, therefore, contended that the relator was not entitled to the benefits 
intended for the vicars of Polesworth; and representing that they were preparing, 
according to their power, to apply the fund to other charitable purposes, submitted to 
dispose thereof as the court should direct. 

On an inquiry directed by the Master of the Rolls, as to the dates of the deaths of the 


vicars and the recommendations by the trustees, only two could be found. One was in 
these terms: 





We approve of Shaw, as a proper person to be presented to the vicarage of 
Polesworth; and humbly hope your Lordship will present him accordingly.”’ 


This was signed by the trustees and dated Jan. 20, 1747, on which day the preceding 
incumbent was buried. The other was as follows: 


“All the trustees, except C.J. being out of the country, do certify that we do 


approve as a proper person to be presented to the vicarage of Polesworth, and 
humbly hope your Lordship will present him accordingly.” 





This was dated Oct. 19, 1758, on which da i i 
. LY, ’ the preced b 7 i 
These recommendations were accepted. ; ‘ Ee 


Cur. adv, vult. 
pace eee PEPPER ARDEN, M.R.—This case is attended with circumstances so 
uterent from any that have yet been before the court, that I thought it necessary to take 


I 
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a considerable time before I should give my opinion, not expecting to find any case 
bearing considerable similarity to it but to see whether the principles on which charities 
are administered in this court, which has been done with great liberality to the intention 
to carry that as nearly as possible into execution, might not, if applied to this case, decide 
the decree that ought, in the circumstances, to be made. 

This conveyance was made during the usurpation; when the church was in a very 
unsettled state and when the regular ministers were often expelled and others, approved 
by the commissioners of the Parliament, put in. Stress was laid on that circumstance in 
the argument, but I do not think it very material. That deed was only meant as a 
relative deed, to make a provision if he (Sir Francis) did not alter his intention. He uses 
the word “‘settled’’ which was one of the Parliamentary words used, in the general 
power given to dispossess all persons obnoxious to the existing government and to put 
in others. It must now be presumed that there was a declaration of his intention before 
his death. The original is lost but a jury would presume it from this evidence of the 
book which, though it bears no date, is very ancient and which the trustees conceive to 
be contemporary with the constitution of the trust and by which they always regulated 
their conduct. That entry must now be presumed a declaration. 

It was insisted that there is a distinction both in the deed and the declaration between 
the habitation and the other benefits, and that it is more positive as to the former. It 
would be absolute in him as to the habitation if, in the declaration, you make a stop at 
the words “‘lawful ministers of Polesworth church.’’ You may struggle to say that the 
proviso affected the latter part, namely, ‘‘and for the increase of the maintenance,’ 
etc, and not the former. It is not necessary to decide that point according to the opinion 
Thold. It would be necessary, if I thought myself not warranted to give what is intended 
for the ministers to this vicar, though he has not the approbation of the trustees. 

By the first instrument it is plain [that Sir Francis] had left everything to the discretion 
of his trustees, except the habitation of the minister, and he [the minister] was to have 
only such portion of this charitable gift as the trustees should think fit; but if this 
declaration, which I think is evidence and must be considered as the declaration of his 
[Sir Francis’ ] intention, is to govern, provided the vicar is entitled to anything, he will be 
entitled to the tithes and other provisions as well as the house. Then it was insisted that 
all the condition that respected the approbation, procurement or nomination of himself 
or his trustees could apply only to the vicars or ministers who came in under the same 
or similar circumstances to those in which they were then placed; and that though he 
[Sir Francis] had that jealousy of the then reigning powers, that he made the consent of 
his trustees necessary, non constat, that he intended any such shackles to be put on 
those now entitled to the presentation in happier times; that it would be a reflection on 
the Great Seal, and, therefore, whatever was the case before, circumstances are now 
changed so that the condition is totally gone. 

I by no means agree to that. It is difficult to know what his [Sir Francis’] private 
intention was, and the particular reason that induced him to think it desirable that the 
minister should come in with the approbation of the trustees. I was inclined to believe 
that he had then the nomination to the vicarage. I do not find that. It is admitted that 
now the right of preséntation is in the Crown; but one would have supposed that his 
jealousy arose from his having it and that he meant to say that if they would permit his 
man to come in, he should have it, but if they went on settling and unsettling, then his 
trustees should consent. I am willing to admit—at least I will not decide otherwise— 
that if all due diligence were used by the trustees to procure a person to be approved by 
them, and yet a person was instituted who lacked the qualification which Sir Francis has 
made the criterion, that person would not be entitled. I know nothing illegal in this. 
He had a right to give these estates as he should think fit. He has first marked out a 
general charitable purpose, then directed this specific application of part, subject to the 
proviso; and if there be no such approbation of the trustees, then to some other charitable 
uses. He had a right to say so. 

I believe there are other instances of the same sort of condition, and the Great Sea 
has never thought it derogatory or improper ; for it is stated by the trustees, and I must 
take it to be true, that in all instances the recommendation was accepted. In the last 


r= 
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two instances it is actually proved that the recommendations to LORD sper meee 
Lorp NoRTHINGTON were accepted. There is nothing so unpleasant to a judge as ~ 
left without any guide and merely to say whether, in all the circumstances, pr sf 
diligence was used by the trustees to avail themselves of this right. It depends entirely 
sircumstances and facts. , : 
bare Petirhish did not appear at the hearing, because we were not then furnished i 
the dates, is very material. I desired to know what had been the practice ae Sar 
in a great measure constitute the rule. I thought it would be strange to say that the 
trustees might wait and make the recommendation whenever they pleased, and that the 
Great Seal and the intention of the donor were to await the discretion of the trustees. I 
could not think that. This court would not have permitted such conduct in them. 
Therefore I wished to know whether this court or any other authority, had prescribed 
any rule. I then desired to know the dates of the deaths of the vicars and the recom- 
mendations. The recommendations in 1747 and 1758 were both on the very day the 
prior incumbent was buried. The latter is material because the’ same circumstance 
occurred that has been assigned in this case as the reason of the delay. In these two 
instances, the trustees did so much suppose it incumbent on them to be as quick as 
possible, that the very day of the deceased clerk’s burial they met and agreed on a 
recommendation. As to the others, there is no account ofthem. The Great Seal accepted 
the recommendation in both those instances. The memorial to the Chancellor in 1779, 
did not recommend any particular person but was meant merely as a caution on their 
part. I take it for granted that it was delivered, though there is no evidence of it. 

As to the reason assigned for delaying the meeting until Dec. 22, there is no proof when 
[the trustee] Hacket returned, and they had before them, in the book of the proceedings 
of the trustees, a sufficient ground for making the recommendation in his absence, 
namely, the recommendation in 1758, in the absence of one of the trustees. But where 
was he? He was not abroad. Why did not they write to him? A letter signed by him 
would have been sufficient. Therefore, I am not to say that they might on that account 
delay more than a reasonable time. It was no reason at all. I cannot help thinking that 
the reason of their meeting in December was that they heard the Chancellor had issued 
a fiat for the presentation. Then they say that, finding a person was presented (which 
was not so for he was not instituted or inducted but the fiat only had issued) they thought 
it would be in vain, and, therefore, made no nomination. And none has been made to 
this time. 

The question is whether I shall violate the intention if I declare this vicar entitled to 
the benefits intended for the vicars of Polesworth. It is to be observed, though I do not 
lay great stress on it, that even on Dec. 22 when the trustees met, this vicar was neither 
instituted nor inducted. It was competent to them then, to have represented to the 
Chancellor the reason of the delay and to have recommended some other person. If they 
had recommended a person he approved—for it cannot be contended that he had not the 
power of rejecting the person recommended—and if they had given a reason for not 
recommending sooner, it was competent to the Chancellor to have revoked the fiat, for 
the institution did not take place until Jan. 17. They did nothing, and it is now said 
that this vicar is not entitled to this benefit. 

As to the doctrine of cy-prés as applied to charities, this sensible distinction has pre- 
vailed: the court will not decree execution of a trust of a charity in a manner different 
from that intended, except so far as they see that the intention cannot be executed 
literally ; but another mode may be adopted consistent with his general intention, so 
as to execute it, though not in mode, in substance. If the mode becomes by subsequent 
circumstances impossible, the general object is not to be defeated if it can be attained. 

In A.-G. v. Bishop of Oxford (1), the purpose was to build a church in the parish of A. ; 
and the parish would not let the church be built. Lorp Kenyon very properly said that 
it could not be built anywhere else, and the intention must totally fail. So the opinion 
of BuLuER, J., in A.-G. v. Goulding (2), though there may be some doubt about it in that 
case, went on that ground, However, the court has said that where the general intention 
we executed, it shall be. In a case before me, Brantham v. East Burgold (3), the 

ator directed bread to be distributed to poor persons attending divine service and 


w 
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one his version of the psalms. They could not be chanted because not authorised ; 
ut I thought his general object was to give the poor people the bread and chanting the 
psalms was only accessory, because he thought his version as good as any other. 

Apply these principles to this case. Sir Francis Nethersole had two objects ; the first 
was a general charitable object and very proper, an anxious desire to provide what he 
specified in his declaration, what he thought a competent maintenance for the vicar. 
There was also another object. The question is whether that was equally important and 
was annexed to the first so that they must stand and fall together. It was to secure to 
himself or his trustees the recommendation or approbation, at least, of the person 
nominated. If both these purposes can be effected, they ought to be. But did he mean 
the first object to fail if, from the obstinacy or neglect of his trustees, the second could 
not take effect. That was not argued. Then there may be a case in which this main- 
tenance may be applied to the vicar, though he has not received that approbation, if it 
has been prevented by the neglect of the trustees. 

Have the trustees been guilty of neglect? Have the circumstances been such as to 
induce the court to say that the general object shall prevail though this condition cannot 
be complied with? They have not done all they ought. I do not believe they intended 
to defeat the testator’s bounty, but they had it in contemplation to make this recom- 
mendation when it suited their convenience. That is a degree of negligence, though I do 
not impute to them anything criminal. It is said for the defendants that the Crown ought 
to have waited six months. That is to convert them into patrons. They have only the 
nomination to the Great Seal and must give the Chancellor notice, for the Chancellor is’ 
responsible for the person presented. The six months are with respect to a real patron. 
He loses his presentment if he does not present within six months after the death, not 
after the notice. Here it is plain that they had notice of the death, for Dabbs went to 
the Chancellor on it. Was the Chancellor bound to wait longer than he did? He waited 
two months, and they permitted the presentation to be followed by institution, the 
person giving up his other prospects in life and coming into that parish. It would be 
extraordinary, if this should disappoint the material object and this person should not 
have the benefits intended for the vicar. In the circumstances this court may overlook 
them and think him entitled, though the condition is not complied with. The reason is 
that, though there is no considerable misconduct in the trustees, yet they have not been 
sufficiently diligent in the execution of their trust. 

I wished to find a case like this. I met by accident with two, from which something 
may be collected as to the rules governing this court in the disposition of charities, so as 
to overlook small circumstances where they can, to promote the general intention. It 
seems to me that A.-G. v. Rigby (4) and A.-G. v. Leigh (5) may possibly bear on it. As to 
the first, what is there stated cannot be quite collected from the Registrar’s Book ; 
therefore, I suppose it fell from the Chancellor in giving judgment.- The other case is 
more material as it is stated in the Registrar’s Book, than in the report. The testator 
gave £100 to be laid out in building seven houses, and the rectory of B. to John and 
James Every and the heirs of John, on condition and to the intent that they should 
erect seven houses and lease them to seven poor men, such as they should think fit, and 
give the profits to them after defraying the expenses; and in case of default in the per- 
formance of the trust for three months after the same ought to have been performed 
(which I suppose means the building the houses) the same for ever after to go to the 
minister and church-wardens of B. I apprehend he meant that then the trust should 
devolve on them. Then a commission of charitable uses issued. It is observable that 
under such commission they thought they might add to or prescribe the mode of execut- 
ing, the intention. It decrees that John Every should erect the houses and before Christ- 
mas next, place therein seven poor men or women of the parish of B., which was not 
required by the original; and so on death or removal the vacancies were to be filled up 
by other poor men or women of the parish of B. within six months after they should 
become vacant, and £3 to be paid to each of them. Afterwards, on an information, the 
heir insisted that he had a right to nominate any poor persons without regard to the 
parish of B., but the court confirmed the decree of the commissioners and decreed that 
the heir, within two months after notice of a vacancy, should nominate out of the parish, 
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and for default, it should devolve to the parish. He had nominated two persons not of 
the parish, and yet those two persons, nominated in an irregular manner, were, according 
to the decree, permitted to enjoy as long as they lived. 

Hence it appears that the court will not permit the general intention to fail for want of 
circumstances annexed which, by the fault or neglect of the parties, cannot take effect. 
Therefore, this vicar is entitled to the benefits intended for the vicars of Polesworth—not 
on the idea that if the trustees had recommended in proper time, and that recommenda- 
tion had not succeeded that then he would have been entitled—but on this, that the 
general object was that there should be a good minister, and there was a secondary in- 
tention, that he should come in with the approbation of the trustees. The question is 
whether, in these circumstances, I do not answer his intention better by giving this bene- 
fit to the vicar, though from the unfortunate neglect of the trustees, he came in with- 
out their recommendation. I am of opinion that they ought to have taken more pains 
than they did, and their neglect shall not defeat the genéral intention. 

As to the costs, I cannot think of saddling the trustees who were left to judge for them- 
selves and had no particular mode pointed out. I should have thought it better for them 
to have kept to the precedent in their book. I am inclined to pursue the mode adopted 
in A.-G. v. Rigby (4). As to the relator’s costs, he will have all the rest, paying the trus- 
tees their costs. The direction is not literally complied with. It is said that the trustees 
ought not to have made any opposition. I do not think they have made any. They 
have not disposed of the fund or applied it to any other object; but they state that they 
are willing to act as the court shall direct; and the will being positive, they did not 
venture to apply it to this vicar. Therefore, (I) declare that the relator is entitled to the 
house intended for the habitation of the minister, the tithes, etc., and direct an account 
of the rents and profits. 


On appeal by the defendants Lorp Lovenzoroven, L.C., declined hearing the cause 
on account of the interest his Lordship, by virtue of his office, had in the subject. He 
referred the appeal to Eyre, C.J., and Macpona.p, C.B., before whom it was argued. 


EYRE, C.J.—In my judgment the ground taken by the Master of the Rolls for the 
decision was very judiciously taken and was in truth the only ground that could be taken 
to support the decree; for I cannot think, that after almost the judicial decisions made 
on this trust by successive Chancellors who have received the recommendation, this trust 
can now be narrowed to a mere approbation, and even beyond that; for the argument 


requires not a simple approbation previous to the presentation, but the not being able to — 


show ground of disapprobation after the presentation. 

Sir Francis Nethersole did mean, as far as the nature of the case admitted, to purchase 
the patronage. I say as far as the nature of the casé admitted, because it would admit it 
only to a certain degree. All he could do was to create a trust that would influence the 
Crown in favour of the nominee of him or his trustees. Therefore, a person claiming the 
benefit must claim it as having been named by the trustees. But a new and difficult 
question arises where something is to be imputed to the trustees, and it may be said that 
the act of the trustees has disappointed part of the trust. 

Undoubtedly there were two objects. The first and principal object was the augmenta- 
tion of the vicarage, but undoubtedly part of the object was to secure, in effect, the 
presentation to him and those who were to have the management of the trust. The 
question is whether, where the whole is disappointed by the act of the trustees, the court 
consistently with its general rules in the regulation of charities, can attend to ine principal 
object and support that, rejecting the qualification where it belonged to the trustees 
themselves to bring forward the qualification, and they have neglected it. 

At present I agree with the Master of the Rolls that there was a reasonable time for 
them to produce their nomination, and dealing with the Crown they ought to have done 
so, and they ought not to have expected that intercourse which, if it does take place, is 
mere grace and favour. The only question is what will be the effect of their havin ze 
the case into this extraordinary situation, that now by the presentation constat a r 
sona as to the object of the bounty, and they have made it impossible that he should fet : 
that qualification which the donor has required. I am not prepared to say what will ts 


A 


< 
B 





L.C.Ct.] A.-G. v. BOULTBEE (Eyre, C.J.) 201 


the effect of that, consistent with the general rules that govern the court as to charities. 
Therefore, I think the ground was very judiciously chosen by the Master of the Rolls, as 
the only ground with regard to which any question could arise. 


The Lord Chancellor affirmed the decree. 





WEBB v. EARL OF SHAFTESBURY 
EARL OF SHAFTESBURY v. ARROWSMITH 


[Lorp CHANCELLOR’s CourRT (Lord Eldon, L.C.), July 30, 31, 1802] 
[Reported 7 Ves. 480; 32 E.R. 194] 


Trustee—New trustees—Power to appoint—Power given by will to trustee—Proceedings 
to administer trust—Power subject to control of court. 

After proceedings have been instituted for administering a trust, persons in whom 
the power of appointing new trustees is vested can still exercise the power, but their 
discretion is subject to the control of the court. 

The testator gave his trustee power at any time during his life to appoint one or 
more persons to be trustee for all or any part or purposes of the trusts of the will. 
On a bill filed by the heir-dt-law, the will was established by a decree directing 
accounts and that the trustee should let and set with the approbation of the Master. 
On a motion to restrain the trustee from executing a conveyance of the legal estate 
to a new trustee, 

Held: the court would not permit the trustee’s discretion to be exercised except 
under the direction of the court, and he would, therefore, be restrained from appoint- 
ing a new trustee without an application to the court. 


Notes. Considered: Cafe v. Bent (1843), 3 Hare, 245; Re Skeats’ Settlement, Skeats v. 
Evans, [1886-90] All E.R.Rep. 989. Referred to: Bethell v. Abraham (1873), L.R. 17 
Eq. 24. 

As to appointment of new trustees, see 38 Hatspury’s Laws (3rd Edn.) 915 et seq. ; 
and for cases see 47 Dicust (Repl.) 145-147. 

Case referred to: 
(1) Duke of Beaufort v. Berty (1721), 1 P.Wms. 703; 2 Dick. 791; 24 E.R. 579, L.C.; 
28 Digest (Repl.) 650, 1436. 

Motion to restrain a trustee from appointing a new trustee. 

By his will Sir John Webb devised all his real estates in the county of Gloucester to 
Edward Arrowsmith, his heirs and assigns, on trust to set and manage as he should think 
proper, and out of the rents and profits to pay all rates and taxes and the charges of 
repairs, and stewards’, bailiffs’ and game-keepers’ salaries and expenses, and all other 
charges and expenses which he and they should think proper, and the commission after- 
mentioned; and after these payments, on trust, until his granddaughter Lady Barbara 
Ashley should attain the age of twenty-one or marry, to invest the surplus from time to 
time in real or government securities and, on her attaining that age or marrying to con- 
vey the estates and transfer the accumulations to his said granddaughter, her heirs, 
executors, etc., with remainders over. 

The testator also gave all his real estates in Dorset to Arrowsmith, in the same manner 
and with similar powers, directing an accumulation of the rents and profits during the 
lives of Lady Barbara Ashley and her mother Lady Shaftesbury, and after the decease 
of the survivor to convey and transfer to the children of Lady Barbara Ashley, as therein 


mentioned. =. 
He gave all the residue of his real estates to Arrowsmith, his heirs and assigns, on trust 


bad 
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ae t of his 
to raise such sums of money for the payment of , ised the 
should fall short of paying. As to all his estates in the county of York, he dev 


same to Arrowsmith, his heirs and assigns, on trust to let and set, oie 9 pease at 
commission, as before mentioned as to the Gir se es th ilies ier 
natural son James Webb should attain the age of twenty-one, O aR ii, 
the rents and profits, as Arrowsmith, his heirs or assigns, should thin s P Pee 
maintenance and education of James Webb, and for his advancement an pee e bie 
in the world; and after twenty-one until twenty-five to pay him £1,200 a year ba a8 
invest the surplus rents from time to time in real or government eee : sls oa 
attaining twenty-five to transfer to him the accumulation ; and on his deat ie te 
age to his children equally: if none, to the testator's other natural sons Jo aie 
Pyederis Webb; and, if they should die under twenty-five, to John Franklanc yh . 
executors, etc.; and on James Webb’s attaining twenty-five or at any other time his sap 
trustee should think proper, he directed him to convey the said estates to James W ebb 
for life, remainder to trustees to preserve contingent remainders, remainder to his first 
and other sons, in tail male; with similar remainders to J ohn and Frederic Webb and 
their first and other sons; remainder to John Frankland and his heirs; and he gave a 
power for raising a jointure for any wife of his son James and portions, as Arrowsmith, 
his heirs or assigns, should think proper. 

The testator then devised his Lincolnshire estate to Arrowsmith in the same manner 
on similar trusts for his second natural son John Webb and his first and other sons, and 
his estates in the counties of Northampton, Durham, Wilts, and Middlesex, and in 
Westminster, for Frederic Webb and his first and other sons; with remainders respec- 
tively to the other sons, and the ultimate remainder to Frankland and his heirs; with 
similar powers in Arrowsmith, and subject to commission to him, as the other estates. 

The testator then among other legacies and annuities gave an annuity of £100 to 
Frankland for his life and directed that he should be continued agent and steward of his 
estates in the same manner and on the same terms, salary and allowances which he had 
done and received, for his life or so long only as Arrowsmith, his heirs or assigns, should 
think proper; and if Frankland should refuse or neglect to give every advice and assist- 
ance in his power to Arrowsmith, his heirs and assigns, in the execution of the trusts of 
the will, then he revoked all the devises and bequests to him. 

He also directed that Arrowsmith should have and retain to himself and for his own 
use as a satisfaction for his trouble in the execution of the trusts of his will at the rate of 
5 per cent. per annum, on the amount of the gross annual rents and profits of his real 
estates, and also on the amount of the interest and dividends to arise from the accumu- 
lations of such rents and profits and from his personal estate ; and he gave and bequeathed 
the said commission and allowance to Arrowsmith and directed that he should receive 
and be entitled to the same, until the several and respective persons to whom he devised 
and bequeathed his real and personal estates should become entitled thereto in posses- 
sion, and that the same should be retained by or paid to him from time to time during 
his life. 

The will then proceeded thus: 


‘I do hereby authorise and empower the said Edward Arrowsmith at any time 
during his life by any deed or instrument under his hand and seal to nominate and 
appoint one or more person or persons to be a trustee or trustees for all or any part 
of the purposes and trusts in this my will contained; and who shall act in all things 
as fully and effectually as the said Edward Arrowsmith; and he and they shall on 
the death of the said Edward Arrowsmith be entitled to the same commission which 
I have given to him; and when such new trustee or trustees shall be so nominated 
and appointed, as aforesaid, I direct the said Edward Arrowsmith to convey, assure, 


assign and. transfer, all my real and personal estate into the names of himself and 
such new trustee or trustees.”’ 


The testator then appointed Arrowsmith and the mother of his said children their 
guardians. He also directed that each and every of the person and persons to whom he 
had thereby made any gift, devise or bequest, should accept the same in full satisfaction 


debts, etc., as his personal estate A 
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A and discharge of all debts, claims and demands, on him or on any part of his real or 
personal estate, or otherwise; and he revoked the gifts and bequests to such persons, 
who should not accept the same in satisfaction, and execute releases. 

He gave his daughter, the Countess of Shaftesbury, the sum of £2,000 to be paid 

“within six months after his decease; and all the residue of his personal estate he gave to 
Arrowsmith, on trust to accumulate until his son James should attain the age of twenty- 

B five, and to be transferred to him at that age; on his death under that age without issue, 
to his son John; and on his death, etc., to Frederic; and on his death, etc.,.to Frank- 
land, his executors, etc. He declared that if his daughter or granddaughter or any of 
their issue should institute any suit against his trustee, his heirs, executors, etc., or 
molest or disturb them in the execution of any of the trusts, he revoked the several 
devises and bequests to them, and gave the same to Frankland. He appointed Arrow- 

C smith sole executor. ¥: 

The first bill was filed to have the will established :. the second was filed by the heir- 
at-law. The will was established by a decree directing the accounts and, among other 
things, that Arrowsmith should let and set with the approbation of the Master. Excep- 
tions were taken by Arrowsmith and Frankland for disallowing several claims set up by 
them, as follows: Allowances to them for salaries, audit dinners to the tenants, travel- 

D ling expenses, postage and a variety of other charges. £168, claimed by Arrowsmith as 
due from the testator at his death on the balance of an unsettled account of money laid 
out by him for the testator. £81 lls. 74d. claimed by him as an allowance for game- 
keepers’ and stewards’ wages on the Gloucestershire estate, and for powder, shot and 
dogs. 

Frankland, who was a relation of the testator’s, claimed as a creditor an annuity of 

FE £15, charged on part of the estates by the will of Dame Barbara Webb; an annuity of 
£120 secured by the bond of the testator; a mortgage by the testator in 1784 for £3,500 ; 
an allowance for valuing and selling estates, etc.; £355 as a certain salary enjoyed by 
him during the testator’s life; rent of a house, an allowance for taxes, travelling charges, 
about £60 a year, and board and lodging when attending the testator for settling his 
accounts. Some of these claims were objected to as unreasonable and it was also in- 

F sisted that this was a case of election. 

The causes came on on the exceptions and for further directions; and on a motion 
that the defendant Arrowsmith might be restrained from executing a conveyance to a 
new trustee. 


Spencer Perceval, Richards and Stanley for the plaintiffs in the first cause. 


Mansfield and Cox for the plaintiffs in the second cause: The object of the motion is 
to restrain the defendant from executing a conveyance delegating his whole authority. 
On general principles, no one acting in the character of trustee can remove himself from 
the control of the court administering the affairs of the cestui que trust. The cases of 
charities are applicable. It cannot be conceived that an executor or trustee can have 
an authority not in some degree under the control of the court and there are many 
instances of the most unlimited words. This can never be treated as a benefit to the 
Hi trustee. A positive direction that he should not be subject to the control of the court 
would not prevent it. 

The principle is to be found in the Duke of Beaufort v. Berty (1) and many other cases. 
This cause, instituted for the benefit of the cestuis que trust, being under the eye of the 
court, the trustee must act under the direction of the court. If, therefore, he wishes to 
assign his trust, he must submit a proper person to the Master in the usual course. 


Romilly for the defendant Arrowsmith: If the defendant has the power under the will 
to appoint a new trustee, though this court has taken on itself to superintend his conduct 
so far as to require him to pass his accounts before the Master, which is all the court has 
done, nothing can be done by this motion. If he has not that power, he can do nothing. 
Every trustee has the power of passing the legal estate. The court will hardly interpose 
from the mere apprehension of that. If this is to be under the authority of the court, 
he will have no power, for without this power he might propose & trustee. 

The argument contends that the court will do this for him, which would be contrary 
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to the will. The testator has said that he shall have these great powers during the time 
he acts himself, and that he shall nominate the trustees when he ceases to act; knowing 
the situation of the property and thinking him the best person to execute this power. 
What authority has the court to interpose? The only mischief can be that the legal 
estate might be vested in some other person whom the court might order to convey to 
any one else. | 

Mansfield in reply: A clause giving trustees a power to nominate others is not un- 
common but it never was supposed that when once the estate was under the manage- 
ment of the court, a trustee having such a power could sua sponte appoint a new trustee. 
In that respect there is no difference between this trustee and any other. The argument 
must be that he might sell this or appoint the most distressed gambler. Is it of no 
consequence, to whom the legal estate is to go? The first effect would be a new suit, a 
supplemental bill, and additional expense. 


LORD ELDON, L.C.—The defendant appears to me to have no interest whatsoever in 
the act of appointing a new trustee. If it stands on this clause alone, he has no other 
discretion as to the appointment of a new trustee than trustees in ordinary cases. It is 
true that he can, by the appointment of a trustee, convey a much more extensive interest 
than a trustee appointing a new one in general cases can, That circumstance, however, 
does not at all affect the control of the court over his discretion, though it imposes on the 
court a duty more especially to take care that its own discretion is wisely exercised. 
When such a remuneration is given to the new trustee as Arrowsmith can give, no one 
motive ought to operate on him in the appointment, but to do the very best thing, not 
for himself or the person whom he is to appoint, but for those whose interests they are 
to take care of. There is no doubt, therefore, of the control of the court over his dis- 
cretion. It does not prevent the exercise of his discretion, but takes care that it shall 
be duly exercised. 

In the ordinary case trustees, parties to the suit will not be allowed to change the 
trustees without the authority of the court. There is no doubt that the court will 
restrain, and it is not a sufficient answer that the court will take care to prevent the 
consequences (for the mischief is in a great measure done by the appointment) the 
necessity of getting back the legal estate. It is enough to say that the court does not 
permit the discretion to be exercised except under the direction of the court. The 
defendant must, therefore, if he wants to appoint a new trustee, go before the Master 
and propose a person. He, therefore, ought to be restrained from appointing a new 
trustee without an application to the court. 


July 31,1802. LORD ELDON, L.C.—In this case I feel a strong inclination to hold that 
this commission of £5 per cent. was the whole that Arrowsmith was to have. But the 
will does not say so and on the will I must give him the other allowances. 

As to the power of appointing new trustees, I am well satisfied, notwithstanding the 
strong words of this will, the court has control over Arrowsmith. Nothing proves it 
more strongly than the authority given him by the decree to let and set with the 
approbation of the Master. 

I am of opinion that he has no right to appoint bailiffs, gamekeepers, etc., except as the 
due management of the estate requires that. It is quite impossible for him under this 
will to keep up an establishment of pleasure, as a gamekeeper, etc. There must, there- 
fore, be a reference as to the establishment, regard being had to the will. There must 
also be an inquiry whether the liberty of sporting can be let for the benefit of the cestuis 
que trust; and if not, the game will belong to the heir. If it is necessary for the preser- 
vation of the game that he should appoint a gamekeeper, I would not prevent him from 
appointing one; but for that purpose only, for he cannot under this will have an estab- 
lishment of pleasure there. 

The decree must direct an election against Frankland, though clearly not intended b 
the testator with reference to these remote interests. Also, taking the whole will 
together, on the particular expressions in this will, Arrowsmith cannot claim both his 
debt and commission. Therefore, he must elect. 


Declarations accordingly. 
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DYER v. DYER 


[Court or ExcHEeQuer (Eyre, C.B., Hotham and Thompson, BB.), November 20, 21, 
27, 1788] 

[Reported 2 Cox, Eq. Cas. 92; 30 E.R. 42] 

Trust—Resulting trust—Legal estate—Trust resulting to person advancing purchase 
money— Rebuttal of presumption—Grant to son—Presumption of advancement. 
The clear result of all the cases, without a single exception, is that the trust of a 

legal estate, whether freehold, copyhold or leasehold, whether taken in the names of 
the purchasers and others jointly or in the name of others without that of the pur- 
chaser, whether in one name or several, and whether jointly or successively, results 
to the man who advances the purchase-money.... This goes on the strict analogy to 
the rule of common law that where a feoffment is made without consideration, the 
use results to the feoffor. It is the established doctrine of a court of equity that 
this resulting trust may be rebutted by circumstances in evidence. The cases go 
one step further and prove that the circumstance of one or more of the nominees 
being a child or children of the purchaser is to operate by rebutting the resulting 
trust. 

Copyhold premises were granted to A., B., his wife, and C., his son, to take in 
succession for their lives and the life of the survivor. The purchase-money was all 
paid by A., who survived his wife and by his will devised all his interest in the 
premises to the plaintiff, another son, who contended that in equity B. and C. were 
trustees for his father and that he as his devisee was entitled to the benefit of that 
trust. 

Held: ©. was not a trustee of his life interest for A. but took it beneficially as an 
advancement from his father, for as between father and child the natural presump- 
tion was that an advancement was meant although a trust would result against a 
stranger. 


Notes. Considered: Finch v. Finch (1808), 15 Ves. 43; Skeats v. Skeats (1842), 2 
Y. & C.Ch. Cas. 9. Distinguished: Keats v. Hewer (1864), 11 L.T. 290. Considered: 
Sayre v. Hughes (1868), L.R. 5 Eq. 376. Distinguished: Re Whitehouse, Whitehouse v. 
Edwards (1887), 37 Ch.D. 683. Referred to: Wray v. Steele (1814), 2 Ves. & B. 388; 
Murless v. Franklin (1818), 1 Swan. 13; Crabb v. Crabb (1834) 1 My. & K. 511; Lewis 
v. Lane (1834), 2 My. & K. 449; Sharpe v. Sharpe (1841), 10 L.J.Ex. Eq. 2; Gopeekrist 
Gosain v. Gunapersand Gosain (1854), 6 Moo. Ind. App. 53; Jeans v. Cooke (1857), 27 
L.J.Ch. 202; Dumper v. Dumper (1862), 3 Giff. 583; Tucker v. Burrow (1865), 2 Hem. 
& M. 515; Crow v. Pettingill (1869), 38 L.J.Ch. 186; Re Policy No. 6402 of the Scottish 
Equitable Assurance Society, [1900-3] All E.R.Rep. 316; Mercier v. Mercier, [1903] 
2 Ch. 98; The Venture, [1908] P. 218; Hatley v. Liverpool Victoria Legal F riendly 
Society (1918), 88 L.J.K.B. 237; Re Engelbach’s Estate, Tibbetts v. Engelbach, [1923] 
All E.R.Rep. 93; Re Shephard, Shephard v. Cartwright, [1953] 2 All E.R. 608; Diwell v. 
Farnes, [1959] 2 All E.R. 379. 

As to property put into the name of another, see 38 Hauspury’s Laws (3rd Edn.) 
867-869; and for cases see 25 Dicust (Repl.) 558 et seq. 


Cases referred to: 
(1) Rumboll v. Rumboll (1761), 2 Eden 15; 28 E.R. 800; L.C.; 20 Digest (Repl.) 


Bedwell v. Froome (1778), unreported. 
) Anon. (1692), Freem. Ch. 123; 22 E.R. 1100. 
) Kingdon v. Bridges (1688), 2 Vern. 67; 23 E.R. 653; 27 Digest (Repl.) 150, 1093. 
) Rundle v. Rundle (1692), 2 Vern, 264; 23 E.R. 771. 


(2) 
(3) 
(4) Taylor v. Alston (prior to 1770), unreported. 
(5) 
(6 
(7 
(8 
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; fe - 94 E.R. 613, L.C. 
9) Benger v. Drew (1721), 1 P.Wums. 781; , L. 
MN Smith v. Baker (1737), 1 Atk. 385; West temp. Hard. 98; 26 E.R. 246, L.C. 


Also referred to in argument: 
Taylor v. Taylor (1737), West temp. Hard. 111; 
Digest (Repl.) 559, 82. ‘ ’ 
Mumma v. Mumma (1687), 2 Vern. 19; 23 E.R. 622, L.C.; 25 Digest (Repl.) 558, 17. 
Howe v. Howe (1686), 1 Vern. 415; 23 E.R. 556, L.C. ; 
Crisp v. Pratt (1639), Cro. Car. 549; 79 E.R. 1072; 35 Digest (Repl.) 38, 305. 
), 1 Cas. in Ch. 27; Freem. Ch. 171; 22 E.R. 677; 25 Digest 


1 Atk. 386; 26 E.R. 247, L.C.; 25 


Scroope v. Scroope (1663 
(Repl.) 558, 72. ee 

Elliot v. Elliot (1677), 2 Cas. in Ch. 231; 22 E.R. 922, L.C.; 25 Digest (Repl.) 558, 74. 

Ebrand v. Dancer (1680), 2 Cas. in Ch. 26; 22 E.R. 829, L.C.; 25 Digest (Repl.) 562, 
102. 

Back v. Andrews (1690), Prec. Ch. 1; 2 Vern. 120; 24 E.R. 1; 27 Digest (Repl.) 150, 
1094. . 

Lamplugh v. Lamplugh (1709), 1 P.Wms. 111; 2 Eq. Cas. Abr. 415; 24 E.R. 316, L.C. ; 
25 Digest (Repl.) 558, 87. ; 

Stileman v. Ashdown (1742), 2 Atk. 477; 26 E.R. 688, L.C.; 25 Digest (Repl.) 558, 83. 


Bill claiming the benefit of a devise. 

In 1737 certain copyhold premises held of the manor of Heytesbury, Wiltshire, were 
granted by the lord, according to the custom of the manor, to Simon Dyer and Mary his 
wife, and his son, William, the defendant, to take in succession for their lives, and to the 
longest liver of them. The purchase-money was paid by Simon Dyer. He survived his 
wife, dying in 1785, having made a will devising all his interest in the copyhold premises 
to the plaintiff, another son. The plaintiff claimed that the whole purchase-money 
being paid by the father, although by the form of the grant the wife and the defendant 
had the legal interest in the premises for their lives in succession, yet in a court of equity 
they were but trustees for the father; he, therefore, prayed that as devisee of his father 
he might have quiet enjoyment of the premises during the life of the defendant. The 
defendant insisted that the insertion of his name in the grant operated as an advance- 
ment to him from his father to the extent of the legal interest thereby given to him. 


Sir John Scott and Ainge for the plaintiff. 
Burton and Morris for the defendant. 


Cur. adv. vult. 


EYRE, C.B., delivered the following judgment of the court: The question between the 
parties in this cause is whether the defendant is to be considered as a trustee for his 
father in respect of his succession to the legal interest of the copyhold premises in 
question, and whether the plaintiff, as representative of the father, is now entitled to the 
benefit of that trust. Iintimated my opinion of the question on the hearing of the cause, 
and I then, indeed, entertained very little doubt on the rule of a court of equity as applied 
to this subject; but as so many cases have been cited, some of which are not in print, 
we thought it convenient to take an opportunity of looking more fully into them, in 
order that the ground of our decision may be put in as clear a light as possible, especially 
in a case in which so great a difference of opinion seems to have prevailed at the Bar. I 
have met with a case in addition to those cited, Rumboll v. Rumboll (1), decided on 
April 20, 1761. The clear result of all the cases, without a single exception, is that the 
trust of a legal estate, whether freehold, copyhold, or leasehold, whether taken in the 
names of the purchasers and others jointly, or in the name of others without that of the 
purchaser, whether in one name or several, and whether jointly or successively, results 
to the man who advances the purchase-money. This is a general proposition supported 
by all the cases, and there is nothing to contradict it; and it goes on a strict analogy to 
the rule of the common law, that where a feoffment is made without consideration, the 
use results to the feoffor. It is the established doctrine of a court of equity that this 
resulting trust may be rebutted by circumstances in evidence. 

The cases go one step further and prove that the circumstance of one or more of the 


F 


G 


H 


on, 


Ex.] DYER v. DYER (Eyrz, C.B.) 207 


nominees, being a child or children of the purchaser, is to operate by rebutting the result- 
ing trust; and it has been determined in so many cases that the nominee being a child 
shall have such operation as a circumstance of evidence, that we should be disturbing 
landmarks if we suffered either of these propositions to be called in question, namely, 
that such circumstance shall rebut the resulting trust, and that it shall do so as a circum- 
stance of evidence. I think it would have been a more simple doctrine if the children 
had been considered as purchasers for a valuable consideration. Natural love and 
affection raised a use at common law; surely then it will rebut a trust resulting to the 
father. This way of considering it would have shut out all the circumstances of evi- 
dence which have found their way into many of the cases, and would have prevented 
some very nice distinctions and not very easy to be understood. 

Considering it as a circumstance of evidence, there must be of course evidence ad- 
mitted on the other side. Thus it was resolved into-a question of intent, which was 
getting into a very wide sea without very certain guides. In the most simple case of all, 
which is that of a father purchasing in the name of his son, it is said that this shows the 
father intended an advancement and, therefore, the resulting trust is rebutted; but then 
a circumstance is added to this, namely, that the son happened to be provided for, 
Then the question is: Did the father intend to advance a son already provided for? 
Lorp NorrrncHam could not get over this, and he ruled that in such a case the resulting 
trust was not rebutted; and in Pole v. Pole (2), Logp HarpwickE thought so too. Yet 
the rule in a court of equity as recognised in other cases is that the father is the only . 
judge as to the question of a son’s provision. That distinction, therefore, of the son 
being provided for or not, is not very solidly taken or uniformly adhered to. It is then 
said that a purchase in the name of a son is a prima facie advancement (and indeed it 
seems difficult to put it in any other way). In some of the cases some circumstances 
have appeared which go pretty much against that presumption, as where the father has 
entered and kept possession and taken the rents; or where he has surrendered or devised 
the estate; or where the son has given receipts in the name of the father. The answer 
given is that the father took the rents as guardian of his son. Would the court sustain 
a bill by the son against the father for these rents? I should think it pretty difficult to 
succeed in such a bill. As to the surrender and devise it is answered that these are 
subsequent acts; whereas the intention of the father in taking the purchase in the son’s 
name must be proved by concomitant acts; yet these are pretty strong acts of owner- 
ship, and assert the right and coincide with the possession and enjoyment. As to the 
son’s giving receipts in the name of the father, it is said that the son being under age, 
he could not give receipts in any other manner: but I own this reasoning does not 
satisfy me. 

In the more complicated cases, where the life of the son is one of the lives to take in 
succession, other distinctions are taken. If the custom of the manor be that the first 
taker might surrender the whole lease, that shall make the other lessees trustees for him ; 
but this custom operates on the legal estate, not on the equitable interest ; and, there- 
fore, this is not a very solid argument. When the lessees are to take successively, it is 
said that as the father cannot take the whole in his own name but must insert other 
names in the lease, then the children shall be trustees for the father; and to be sure, if 
the circumstance of a child being the nominee is not decisive the other way, there is a 
great deal of weight in this observation. There may be many prudential reasons for 
putting in the life of a child in preference to that of any other person ; and if in that case 
it is to be collected from circumstances whether an advancement was meant, it will be 
difficult to find such as will support that idea: to be sure, taking the estate in the name 
of the child, which the father might have taken in his own, affords a strong argument of 
such an intent; but where the estate must necessarily be taken to him in succession, the 
inference is very different. These are the difficulties which occur from considering the 
purchase in the son’s name as a circumstance of evidence only. If it were once laid 
down that the son was to be taken as a purchaser for a valuable consideration, all these 
matters of presumption would be avoided. 

It must be admitted that Dickenson v. Shaw (3) is a case very strong to support the 
present plaintiff’s claim, That came on in Chancery on May 22, 1770. 
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“A copyhold was granted to three lives to take in succession, the father, wi se 
daughter; the father paid the fine; there was no custom stated 5 the question i 
whether the daughter and her husband were trustees during the life of the son, . 
survived the father. At the time of the purchase the son was nine and the daughter 
seven years old. It appeared that the father had leased the premises from three 
years to three years to the extent of nine years. On this case Lords Commissioners” 
SmytHE and Aston were of opinion that as the father had paid the purchase-money 
the children were trustees for him.” 


To the note I have of this case it is added that this determination was contrary to the 
general opinion of the Bar, and also to T'aylor v. A lston (4) in this court. In Dickenson 
v. Shaw (3) there was some little evidence to assist the idea of its being a trust, namely, 
that of the leases made by the father. If that made an ingredient in the determination, 
then that case is not quite in point to the present ; but I rather think that the meaning 
of the court was that the burden of proof lay on the child, and that the cases which went 
the other way were only those in which the estate was entirely purchased in the name of 
the children. If so, they certainly were not quite correct in that idea, for there had been 
cases in which the estates had been taken in the names of the father and son. 

I have been favoured with a note of Rumboll v. Rumboll (1) before Lord Keeper 
Henuey on April 20, 1761, where a copyhold was taken for three lives in succession, the 
father and two sons; the father paid the fine and the custom was that the first taker 
might dispose of the whole estate [and his Lordship then stated that case fully]. This 
case does not amount to more than an opinion of Lord Keeper HENLEY; but he agreed 
with me in considering a child as a purchaser for good consideration of an estate bought 
by the father in his name, though a trust would result as against a stranger. 

It has been supposed that Taylor v. Alston (4) in this court denied the authority of 
Dickenson v. Shaw (3), which was heard before SMYTHE, C.B., myself, and BuRLAND, B., 
and was the case of an uncle purchasing in the names of himself and a nephew and niece. 
It was decided in favour of the nephew and niece, not on any general idea of their taking 
as relations, but on the result of much parol evidence, which was admitted on both sides, 
and the equity on the side of the nominees was thought to preponderate. Lorp KENYON 
was in that cause, and his argument went solely on the weight of the parol evidence ; 
indeed, as far as the circumstances of the custom of the first taker’s right to surrender, 
it was a strong case in favour of a trust; however, the court determined the other way 
on the parol evidence. That case, therefore, is not material. Another case has been 
mentioned which is not in print, and which was thought to be materially applicable to 
this, Bedwell v. Froome (5) before Str THoMAS SEWELL, M.R.; but that was materially 
distinguishable from the present ; as far as the general doctrine went, it went against the 
opinion of the lords commissioners. His Honour there held that the copyholds were 
part of the testator’s personal estate, for that was not a purchase in the name of the 
daughter; she was not to have the legal estate; it was only a contract to add the 
daughter’s life in a new lease to be granted to the father himself. There could be no 
question about her being a trustee, for it was as a freehold in him for his daughter’s life. 
But in the course of the argument his Honour stated the common principles as applied 
to the present case and ended by saying that as between father and child the natural 
presumption was that a provision was meant. Anon. (6) corresponds very much with 
the doctrine laid down by Str THomas SEweE tL, and it observes that an advancement to 
a child is considered as done for valuable consideration, not only against the father but 
against creditors. Kingdon v. Bridges (7) is a strong case to this point, that is, the 
valuable nature of the consideration arising on a provision made for a wife or for a child, 
for there the question arose as against creditors. 

I do not find that there are in print more than three cases which respect copyholds, 
where the grant is to take successively: Rundle v. Rundle (8), which was a case perfectly 
clear; Benger v. Drew (9), where the purchase was made partly with the wife’s money ; 
and Smith v. Baker (10), where the general doctrine as applied to strangers was recog- 
nised but the case turned on the question whether the interest was well devised. 

Therefore, as far as respects this particular case, Dickenson vy. Shaw (3) is the only case 
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quite in point, and then the question is whether that case is to be abided by. With 
great reverence to the memory of those two judges who decided it, we think that case 
cannot be followed, that it has not stood the test of time or the opinion of learned men, 
and Lorp KrEnyon has certainly intimated his opinion against it. On examination of 
its principles, they seem to rest on too narrow a foundation, namely, that the inference 
of a provision being intended did not arise because the purchase could not have been 
taken wholly in the name of the purchaser. This we think is not sufficient to turn the 
presumption against the child; if it is meant to be a trust, the purchaser must show that 
intention by a declaration of trust; and we do not think it right to doubt whether an 
estate in succession is to be considered as an advancement, when a moiety of an estate 
in possession certainly would be so. If we were to enter into all the reasons that might 
possibly influence the mind of the purchaser, many might perhaps occur in every case 
on which it might be argued that an advancement was not intended. I own it is not a 
very prudent conduct of a man just married to tie up his property for one child, and 
preclude himself from providing for the rest of his family; but this applies equally in 
case of a purchase in the name of the child only, yet that case is admitted to be an 
advancement; indeed, if anything, the latter case is rather the strongest, for there it 
must be confined to one child only. We think, therefore, that these reasons partake of 
too great a degree of refinement and should not prevail against a rule of property which 
is so well established as to become a landmark and which, whether right or wrong, 
should be carried throughout. 

This bill must, therefore, be dismissed, but after stating that the only case in point ~ 
on the subject is against our present opinion, it certainly will be proper to dismiss it 
without costs. 


ANDREWS v. PARTINGTON 


[Lorp CHANCELLOR’s Court (Lord Thurlow, L.C.), December 16, 1791] 
[Reported 3 Bro.C.C. 401; 29 E.R. 610] 


Will—Class gift—Gift to all children of A. at 21—Period of distribution. 
Where there is a gift to a class to be paid on the members attaining a specified 
age (e.g., at 21) the date of distribution is at the time the eldest attains that age to 
those in esse at that time. Those born afterwards are excluded. 


Notes. Applied: Gimlett v. Purton (1871), L.R. 12 Eq. 427; H illiard v. Fulford 
(1873), 28 L.T. 892; Picken v. Matthews (1878), 10 Ch.D. 264; Re Emmet’s Estate, 
Emmet v. Emmet (1880), 13 Ch.D. 484, Considered: Re Mervin, Mervin v. Crossman, 
[1891] 3 Ch. 197. Applied: Re Knapp’s Settlement, Knapp v. Vassall, [1895] 1 Ch. 91. 
Considered: Re Stephens, Kilby v. Betts, [1904] 1 Ch. 322; Re Faux, Taylor v. Faux 
(1915), 84 L.J.Ch. 873. Applied: Re Deloitte, Griffiths v. Allberry, [1919] 1 Ch. 209 
Distinguished: Re Watt's Will Trusts, Watt v. Watt, [1936] 2 All E.R. 1555. Applied: 
Re Bleckly, Bleckly v. Bleckly, [1951], 1 All E.R. 1064; Re Wernher's Settlement 
Trusts, [1961] 1 All E.R. 184. Referred to: Prescott v. Long (1795), 2 Ves. 690; Defflis 
vy. Goldsmidt (1816), 1 Mer. 417; Leake v. Robinson, [1814-23] All E.R.Rep. 363 3 Mann 
v. Thompson (1854), Kay, 638; Iredell v. Iredell (1858), 25 Bear, 485; Re Du Bochet, 
Mansell y. Allen (1901), 84 L.T.710; Re Chartres, Farman v. Barrett, [1927] All E.R.Rep. 
408; Re Manners, Public Trustee v. Manners, [1955] 3 All E.R. 83. 

As to the application of the rule of construction known as the second rule of con- 
venience, see 39 Hatspury’s Laws (3rd Edn.) 1037 et seq.; and for cases see 49 DiaEst 


(Repl.) 669 et seq. 


re 
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Bill raising questions of construction on the will of a testator, Robert Andrews. f 
By his will dated Aug. 19, 1763, the testator, Robert Andrews, grandfather of the 


plaintiff, gave to the defendants Partington and Andrews (the father of the plaintiffs), 


all his oa and personal estates (subject to debts), in the first place to pay taxes, repairs 
ife Margaret £800 a year, until 


and the renewal of leases and out of the rents to pay his w A 
1e should marry, and after their marriages, £600 a year 


his daughters Diana and Catherit , 
for life, and subject and without prejudice thereto, out of the rents and profits, = es 
r follow- 


£3,000, as soon as might conveniently be after his decease, to be paid in manne 
ing: namely, £2,000.to his daughter Diana, and £1,000 to his daughter Catherine, 
accumulating the surplus rents and profits during the life of his wife; and after the 
decease of his wife, the further sum of £7,000, to be paid to his daughters at such times 
and in such proportions as therein mentioned, namely £3,000 to Diana, on the day of 
her marriage, and £4,000 to Catherine, on the day of her marriage, provided such 
marriages should happen after the decease of his wife ; and if either of his daughters 
should marry in the lifetime of the wife, then her share to be paid her within six months 
after the death of the wife; the shares of the daughters, after decease of the wife, to 
bear interest at £4 per cent. If his said daughters or either of them, should die un- 
married, then on trust to pay the share or shares of her or them so dying, in the manner 
following: that was to say, £2,000, part of the £3,000 share of Diana, to all and every 
the child and children of his son Robert Andrews, equally to be divided between and 
among them, if more than one, share and share alike, and if but one, then to such only 
child; the parts or shares of such child or children to be paid in manner following, the 
daughters’ shares at her or their ages of twenty-one or day or days of marriage which 
should first happen, and the sons’ share or shares, at his or their age or ages of twenty- 
one, or to be sooner advanced for his or their preferment in the world, or benefit, if the 
trustees, or the survivors of them, should think fit, with survivorship ameng the children, 
the dividends and interest thereof to be paid, by the trustees, toward the maintenance 
and education of such child and children till their shares become payable, in proportion 
to their respective shares and interests therein; and if all the children should die before 
their shares became payable, then the £2,000 to be paid to his son Robert Andrews. 
The testator also declared the uses as to the remaining £1,000, given to his said daughter 
Diana, for the benefit of the children of his daughter Margaret Ashcroft, and with respect 
to £2,000 of the £4,000, his daughter Catherine’s share, he gave it also in the same manner 
with the first £2,000 given to his daughter Diana, and the other £2,000, part thereof, he 
gave among the children of his daughter Margaret Ashcroft, in the manner therein 
mentioned. He gave the residue of his estate, after the death of his wife, after payment 
of £1,000, to his son Robert Andrews, and three annuities to persons since dead, to the 
children of defendant Robert Andrews, in the same manner with the £2,000 given in the 
first place to Diana. 

The testator died Aug. 27, 1763, and his wife and the defendant Partington proved 
his will. The widow died May 23, 1774, leaving defendant Partington the surviving 
executor. Catherine Andrews, one of the testator’s daughters, married John Neale 
Pleydell Nott, and £4,000, part of the £7,000, were, after decease of the mother, paid to 
the trustees named in the settlement upon the marriage, together with £1,100, arising 
from savings and from another fund. The remaining £3,000 was never raised, Diana, 
the other daughter, never having married; but interest for the same had been paid to 
her from the death of the widow. Sarah Andrews, wife of the defendant Robert 
Andrews, son to the testator, died in April, 1781, and the plaintiffs were the children of 
that marriage, six of whom had attained the age of twenty-one, before the filing of the 
bill and the six others being still minors. 

The bill prayed (among other things) that the freehold and leasehold estates might be 
sold and six-twelfth parts of the produce, and also of the residue and accumulation, 
might be paid to the six plaintiffs who attained twenty-one, and the remaining six- 
eae parts be placed out at interest for the benefit of such of the plaintiffs as were 

The cause came on to be heard Mar. 1, 1790, when the only question decided was 
relative to maintenance, which was referred to the Master for inquiry as to what children 


I 
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the defendant Andrews then had, had had, and at what times they were respectively 
born, and if any of them were dead, when they respectively died. ; 

On July 11, 1791, the Master made his report, in which he stated that the defendant 
Robert Andrews had issue by his late wife, the following children and no more: Eliza- 
beth, born 1761, Robert 1762, Catherine 1764, George 1765, Charlotte 1766, Sarah 1767, 
Caesar 1770, Hugh 1772, Henry 1773, Frederick 1775, Marianne 1777, Augustus 1779; 
and that besides the above-mentioned children, the defendant Andrews had issue by his 
said wife, the following children, who were dead: Sarah, born 1760, died 1763, John, 
born 1769, died 1783 and Charles, born 1776, and died in the same year. 

The cause now came on for further directions on the Master’s report, the question 
being what children should take under the bequest of residue, whether: (i) all such 
children as the defendant Robert should have at the time of his death; or (ii) it should 
be confined to such as were living at the death of Margaret, the testator’s widow; or 
(iii) to such children as were living at the time the“eldest child attained the age of 
twenty-one. 


LORD THURLOW, L.C., said: Where a time of payment is pointed out, as where a 
legacy is given to all the children of A. when they shall attain twenty-one, it is too late 
to say that the time so pointed out shall regulate among what children the distribution 
should be made. It must be among the children in esse at the time the eldest attains 
such age. I have often wondered how it came to be so decided, there being no greater 
inconvenience, in the case of a devise than in that of a marriage settlement, where 
nobody doubts that the same expression means all the children. 


CHEETHAM AND OTHERS v. WARD 


[Court of Common Pumas (Eyre, C.J., Heath and Rooke, JJ.), February 3, 1797] 
[Reported 1 Bos. & P. 630; 126 E.R. 1102] 


Bond— Release of obligor—Joint and several bond—Appointment of one obligor as executor 
of obligee—Release of ali obligors. 
If the obligee in a joint and several bond make one of two obligors his executor, 
with others, the action on the bond is discharged as to both obligors. 


Notes. Considered: Freakley v. Fox (1829), 9 B. & C. 130. Applied: Nicholson v. 
Revill, [1835-42] All E.R.Rep. 148. Considered: Hvans v. Brembridge (1855), 4 W.R. 
161; Re Wolmershausen, Wolmershausen v. Wolmershausen (1890), 62 L.T. 41. Dis- 
tinguished: Blyth v. Fladgate, Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 337. 


' Followed: Jenkins v. Jenkins, [1928] All E.R.Rep. 546. Referred to: Kearsley v. Cole 


(1846), 16 M. & W. 128; Ford v. Beech (1848), 11 Q.B. 852; Re Bourne, Davey v. 


Bourne, [1906] 1 Ch. 697. 
As to release to a joint debtor, see 11 Hatspury’s Laws (3rd Edn.) 460; and for 


cases see 12 Dicust (Repl.) 574. 
Cases referred to: 


(1) Lord North v. Butts (1557), 2 Dyer, 139b. } ev 

(2) Fryer v. Gildridge (1614), Hob. 10; 1 Brownl. 76; Moore, K.B. 855; 80 E.R. 160; 
23 Digest (Repl.) 32, 147. tht 

(3) Sturleyn v. Albany (1589), Cro. Eliz. 150; 78 E.R. 408; 30 Digest (Repl.) 517, 
L572. 

(4) Dorchester v. Webb (1634), Cro. Cas. 372; W.Jo. 345; 79 E.R. 924; 24 Digest 
(Repl.) 804, 7939. 


re 
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a 


Also referred to in argument: 
Wangford v. Wangford (1704), 1 Freem.K.B. 520; 11 Mod. Rep. 38; 89 E.R. 390; 


sub nom. Wankford v. Wankford, 1 Salk. 299; 3 Salk. 162; Holt, K.B. 311; 
23 Digest (Repl.) 41, 269. oe 
Brown v. Selwin (1734), Cas. temp. Talb. 240, L.C.; affirmed sub nom. Selwin v, 
Brown (1735), 3 Bro, Parl. Cas. 607; 1 E.R. 1527, H.L.; 23 Digest (Repl.) 34. 
177. 
Carey v. Goodinge (1790), 3 Bro.C.C. 110. 
Hammon v. Roll (1642), March, 202; 82 E.R. 475; 12 Digest (Repl.) 574, 4397. 
Nedham’s Case (1610), 8 Co. Rep. 135a; 77 E.R. 678; 23 Digest (Repl.) 32, 146. 


Demurrer in an action of debt on a bond brought by John Cheetham, James Grugeon, 


Thomas Fenner and William Ward, executors of Abraham Cheetham, deceased, against - 


the defendant James Ward. 

William Ward and James Ward gave a joint and several bond to Abraham Cheetham 
(the testator) in the penal sum of £1,600, conditioned for the payment of £800 by the 
obligors, on Dec. 24 then next ensuing. James Ward pleaded that he and William Ward 


A 


were released since the testator had made William Ward an executor of his will. To this ~ 


plea there was a general demurrer and joinder. 


Serjeant Shepherd for the plaintiffs. 
Serjeant Le Blanc for the defendant. 


EYRE, C.J.—Having heard the argument in support of this plea, I am satisfied that 
this case may be decided in favour of the defendant on the principle now acknowledged, 
that where a personal action is once suspended by the voluntary act of the party entitled 
to it, it is for ever gone and discharged: Y.B. 20 Edw. 4, fo. 17, pl. 2; Y.B. 21 Edw. 4, 
fo. 3B; Dyer, at p. 140a, para. (39) [Lord North v. Butts (1)]; Hob. 10 [Fryer v. Gild- 
ridge (2)]; Cro. Eliz. 150 [Sturleyn v. Albany (3)]; Cro. Car. 373 and W. Jones, 345 
[ Dorchester v. Webb (4)]. This was admitted to be the case where there is but one obligor 
in a bond. But a distinction was attempted between the case of a single obligor, and 
that of two who have become bound jointly and severally. The very point in issue was, 
however, decided in the Year Book (Y.B. 21 Edw. 4, fo. 81 B, pl. 33)* and Brian, C.J., 
there gives a satisfactory reason for the decision. In fact there is but one duty extending 
to both obligors, and it was, therefore, pointedly put that a discharge of one, or satisfac- 
tion made by one, is a discharge of both. This puts an end to the argument that. the 
action is not necessarily suspended as to both: for it is the effect of the suspension as to 
one that releases, discharges and distinguishes the action as to both. This case, there- 
fore, must be decided by the Year Book and the principle there laid down, which has 
never been doubted since, whether founded in reason or not. | 


HEATH, J.—I am of the same opinion. It is of no consequence whether the release 
be by operation of law, or by deed demonstrating the intent of the party. For when the 
obligee actually releases to one as matter of favour, that release affects both. 


ROOKE, J.—The general principle that if the action be once suspended in the case of 
a single obligor it is gone for ever, is not now disputed: and the case in the YEAR Book 
shows that if the action be gone as to one obligor where two have become bound, it is 
gone as to both. The obligee has it not in his power to elect to discharge one obligor 
without discharging the other. 


Judgment for defendant. 





* “Copley, prothonotary, asked of Brran (Chief J ustice), if three be bound to a man in an 


obligation jointly and severally, and the obligee make one of the obligors his executor and 
die, whether he who is made executor shall have an action against any of the others ? 
And Brian said that he should not, for if one was discharged, all shall be discharged ; be- 
cause the making one of them executor is as perfect a discharge in law, as if he had released 
to one in deed. Copley: Sir, the obligation is several. Brian: This does not matter; for a 


recovery against one of them and execution sued, will be a disch 
of a discharge made to one of them.” alameda 


H 
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CAMPBELL v. LEACH 
LEACH v. THOMAS AND ANOTHER 


4 [ Lorp CHANCELLOR’s Court (Lord Apsley, L.C., assisted by De Grey, C.J., and Smythe, 
> B C.B.), February 4, 7, 1775] 
[Reported Amb. 740; 27 E.R. 478] 
Settlement— Powers of tenant for life—Leasing—Lease in possession—M ining lease for 
term in excess of power—‘‘ Best rent reasonably to be obtained.”’ 
A tenant for life, with express power to grant leases for 21 years (or for lives) in 
possession at the best rent obtainable without levying a fine, agreed with the lessees 
Cin possession of a mine for the residue of a term of 21 years created by the settlor that 
in consideration of substantial improvements designed greatly to increase the yield 
of the mine, their term should be extended for a further 21 years. The current lease 
having then five years to run, the tenant for life executed a lease to one of them for 
26 years at a eighth share of the yield. Notwithstanding the lease was dated earlier 
than the commencement of the term, it was proved by parol evidence not to have 
DPD _ beenexecuted until after that date. The lease was acted on for twelve years. After 
the death of the tenant for life the lease, being outside the terms of the power, was 
held void at law. On a bill in equity by the lessee claiming the benefit of the lease 
against the remainderman, 
Held: (i) there was an implied surrender so that the lease took effect in possession ; 
(ii) It was relevant to the question whether a fair rent was reserved that the lessees 
E __ were thereby induced to spend money on improvements which greatly increased the 
yield and an issue should be tried as to quantum; (iii) subject to the amount of the 
rent, the lease was binding on the remainderman to the extent that it was within 
the power, i.e., for 21 years from its commencement and as to mines already 
opened. 


Notes. Considered: Clegg v. Rowland (1866), L.R. 2 Eq. 160. Referred to: Morgan v. 
F Milman (1852), 10 Hare, 279; Daly v. Beckett (1857), 24 Beav. 114; Hatherton v. 
I.R.Comrs., [1936] 1 All E.R. 608. 
As to power of a tenant for life to grant mining leases, see 26 Hatspury’s Laws (3rd 
Edn.) 455; and for cases see 33 Dicust (Repl.) 770 et seq. 


Cases referred to: 
G (1) Winter v. Loveden (Lovedaz, Lovedore, Lovedurr, etc.) (1697), 5 Mod. Rep. 378; 
Freem.K.B. 507; 1 Com. 37; Carth. 427; Holt, K.B. 414; 1 Ld, Raym. 267; 
Comb. 371; 2 Salk. 537; 12 Mod. Rep. 147; 87 E.R. 717; sub nom, Loveday v. 
Winter, 5 Mod. Rep. 244; 40 Digest (Repl.) 776, 2603. 
(2) Basset v. Basset (1744), Amb. 843; 27 E.R. 527, L.C.; 40 Digest (Repl.) 773, 
2578. 
H (3) Lord Tankerville v. Wingfield and Pritchard (1773), 7 Price, 343, 0,;.9 Dili, sol, 0s; 
2 Brod, & Bing. 498, n.; 5 Moore, C.P. 346, n.; 146 E.R. 993; sub nom. 
Hotley v. Scot, Lofft, 316; 40 Digest (Repl.) 783, 2662. 
(4) Shaw vy. Shaw, unreported, 


Also referred to in argument: : 
J Clere’s Case (1600), 6 Co. Rep. 17b.; Jenk. 260; 77 E.R. 279; sub nom. Cleer v. 
Parker, Cro. Eliz. 877; sub nom. Parker v. Clere, Moore, K.B. 567; sub nom. 
Clere v. Parker, Cro. Jac. 31; 37 Digest (Repl.) 324, 773. 

Parry v. Brown (1663), Freem. Ch. 171; 22 E.R. 1137; sub nom. Parry v. Bowen, 
Nels, 87; 3 Rep. Ch. 11; sub nom. Pawcy v. Bowen, 1 Cas. in Oh. 23,- L053 

40 Digest (Repl.) 784, 2670. 7 
Harvey v. Harvey (1739), 9 Mod. Rep. 253; Barn. Ch. 103; 2 Eq. Cas. Abr. 669, 
pl. 22; 88 E.R. 433; sub nom. Hervey v. Hervey, 1 Atk. 561, L.C.; 40 Digest 


(Repl.) 643, 1349. 


oe 
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Pollard v. Lady Greenvil (1660), 1 Rep. Ch. 184; 1 Cas. in Ch. 10; 21 E.R. 544; 
47 Digest (Repl.) 238, 2100. 

Whitlock’s Case (1609), 8 Co. Rep. 69b.; 2 Roll. Abr. 260, pl. 3; 77 E.R. 580; 40 


Digest (Repl.) 776, 2600. 


Appeal from a decree of the Master of the Rolls. _ 7 
John Campbell, seised of the manor of Nantbay and lands in Carmarthenshire, in 1743 


granted a lease of all mines of lead and other mines, opened and unopened, in, under, or 
upon his lands, liberties, or estate, in the parishes of Llanwyr-ar-y-Bryn and Shillycombe 
in the said county, except mines of coal and culm, to Leach and Thomas, for 21 years. 
In 1752, on the marriage of his son, Price Campbell, he executed a settlement of the 
above and other property on his son for life, and after his death to secure a jointure, by 
way of rentcharge, on his wife for life, with remainder over to the first and other sons 
of the marriage in tail, with remainders over; with power for his son during his life, 
when in actual possession of the premises, to lease the settled property (with immaterial 
exceptions) to any person for one, two or three lives, or for any term-or number of years 
determinable on the dropping of one, two or three lives, or for any term not exceeding 
21 years in possession and not in reversion, at the best yearly rent reasonably obtainable 
without levying a fine, with a proviso for re-entry for non-payment of rent and no 
exemption from liability for waste. 

Leach and Thomas having worked the mines to very trifling advantage, not exceeding 
£50 or £60 a year, in November, 1758, Mr. Price Campbell, together with Leach, inspected 
the mines; and it appearing to them that the advantageous working of the mines called 
for making several new and deeper levels and other expensive works, Leach proposed to 
do them at his own expense if Mr. Price Campbell would extend his current term by 
21 years, which he agreed to do. On Nov. 18, 1758, Price Campbell wrote to that effect 
to his steward who accordingly prepared a lease to Leach only, and not to Leach and 
Thomas, this being at the express direction of Price Campbell. The lease was produced, 
and was said, as to the parcels, to be a copy of the lease which had been granted by 
John Campbell in 1743. It was dated Mar. 10, 1759, and expressed to be for 26 years 
from Mar. 25 next ensuing, at a rent of an eighth part (“‘dish’’) of all the lead, lead ore 
and other ores whatsoever, got during the term and being well cleansed, washed, dressed 
and made merchantable and fit for smelting by the lessee, to be delivered on the banks 
of the several mines, free from all deductions, payments, and expenses whatsoever ; 
with a proviso for re-entry for non-payment of rent and a covenant for quiet enjoyment. 

It appeared in evidence that, though dated Mar. 10, the lease was not in fact engrossed 
until April, the date being taken from a draft which was dated Mar. 10. On the faith of 
the agreement, and before the lease was executed, Leach and Thomas laid out several 
sums of money in making levels, and in February, 1759, they discovered, by means of 
those levels, a prospect of great advantage. After that, Leach laid out more money, to 
the amount of £3,000 and upwards in the whole. 

The mines being at a great distance from the sea and very inconyeniently situated for 
carriage, Leach proposed to Price Campbell to build smelting mills on the spot; and if 
the term should be renewed to him or his representatives, he would bear the whole 
expense; but if after the expiration of the term the mines should be granted to any 
other person, he should be repaid half the expense. This Price Campbell agreed to, and 
intimated in a letter to his steward his intention of becoming a partner with Leach in the 
smelting mills; but, Price Campbell dying in 1759, the partnership did not take place. 
Leach and Thomas erected the smelting mills at great expense. Price Campbell left a 
son, the plaintiff in the original cause, an infant, who became entitled to the estate as 
tenant in tail under the settlement. John Campbell, the grandfather, as guardian for his 
grandson, permitted Leach and Thomas to continue tenants of the mines, and received 
the rent of the eighth dish until 1771, when a bill was filed against Leach only to set 
aside the lease as not being conformable to the power, and as not reserving the best rent, 
which it was said ought to have been a fourth and not eighth dish. The cause came on 
iss a ne Rolls, when his Honour ordered the bill to be retained for a year, with 

y tor the infant to proceed at law to recover possession of the mines and reserved 


G 
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A further directions. The infant brought an ejectment, and Leach being advised that the 
lease was not to be supported at law, made no defence but brought a bill to have the 
benefit of the lease to the extent and as far as it could be warranted by the power. 
Both causes afterwards came on together, the first for further directions and the last 
for hearing, when his Honour dismissed the last bill and directed an account of the pro- 


a“ duce of the mines from the death of Price Campbell. On appeal from that decree the 
IB’ causes now came on to be re-heard. 


SMYTHE, C.B.—The question arises on the execution of a power, where courts of 
equity often interpose in behalf of creditors, purchasers, wife and children. The present 
is the case of a purchaser. The consideration moving from him is the erecting smelting 
mills and driving levels to the lead mine in question, expenses laid out by the lessee under 
Cc 2 demise made by tenant for life under the usual power for leasing inserted in settlements, 
with the usual restrictions confining the lease in duration to 21 years and to be made in 
possession and not in reversion, etc. All objections takento this lease are got over but to 
its being made in reversion, as there was a subsisting lease of the premises for some years 
then to come; but if such former lease was in fact given up at the time of this lease, as is 
alleged, it will be an answer; so that if this lease is fair in its execution as to the quantum 
D of the rent reserved, I think a court of equity ought to carry it into execution. The 
question as to the rent being fair or not is to be tried. If it be found a fair rent, I think 
the lease ought to be executed here. 


DE GREY, C.J.—There are several considerations in regard to the propriety of reliev- 
ing in this case: it is necessary to note them. First, whether the power of leasing ex- 
tended to mines. The intention of the settlement is clear. As this mine was in lease at 
E the time of the settlement, and twelve years then to come of the term, and must be 
understood to have been settled for the benefit of all claiming under it, the words ‘‘ manors, 
lands, and tenements” will carry the mine. It is said that this power, in the nature of 
it, cannot extend to mines, nor be so intended. In Winter v. Lovedaz (1) (Carth. 427) 
it is determined, where there is a power of leasing applicable to some parts of the estates 
and not to all of them, those to which it is applicable may be leased without such 
iY description. Though rent itself is not reserved of a lease of mines, yet something analo- 

gous to rent may. As to the unopened mines, we need give no opinion, for it is agreed 

that no new mines have been opened since the lease; as to open mines, the party may 
do all necessary acts. The power of leasing is necessary for making the estates permanent 
inimprovement. As to the operation of what the parties intended, it is said that if this 
instrument shall operate as a lease, it shall not do so as an appointment, but shall rise out 
x of the estate for life: but here the case fails them to apply it to the rule, for here it cannot 
operate as a lease but under the power only. It is not necessary to recite in the instru- 
ment either the power or the terms of the appointment. These acts ought to take place 

as an appointment, and show the intention. I own this appears to me bad in law, as a 

lease. In Basset v. Basset (2), before Lorp Harpwicke, ore was held analogous to 

money and a reservation of it will go to the remainderman as money, though made 
1 payable to the lessor, his heirs and assigns, and it has lately been determined in Sir 

John Astley’s Case [i.e., Lord Tankerville v. Wingfield and Pritchard (3)]; but it must be 

a lease in possession; and all leases made to commence in futuro or in reversion are in 

opposition to a lease in possession. I think it is impossible this lease can be supported 

at law, being a power coupled with an interest, which is bad unless it be strictly pursued ; 
and you cannot apportion it. How is it in a court of equity? This power is of a mixed 
I nature, not like a power of jointuring or powers for raising money. But this is for the 
benefit of tenant for life and the remainderman. If executing this power is for the 
benefit of the remainderman, it should receive a liberal construction; but if tenant for 
life invades the interest of the remainderman in order to benefit his own only, it should 
have another construction. Tenant from year to year may be deemed a purchaser; and 
though in the present case the former lease is not proved to be surrendered, yet the old 
lease and its covenants have been deserted. Shaw v. Shaw (4) before LoRD SomERs goes 


on this ground. aS 
As to the lessee’s power of enforcing the contract against the remainderman, this is a 





oe 
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; P : r of A 
new point, but, though new, I think upon principles is to be wrappers ore 
the objection is that the scanner: be es ghee 3 be aria ee 

r old in one made by bare tenant for life; bu tea . 
Eicat privity given by the settlement, and such tenant has a bpreraeht 
contracting to bind the remainderman; and I do not know that ie remain pie pe 
on his part enforce the contract of ssi tenant ne life. is ca at first some ! 

int own myself satisfied by what was said in answer. 
ae ae the sara for life Py power of leasing according to the settlement and us ; 
a competent power of binding the remainderman; and though the eee eet poy 
actually surrendered, yet the new lease was acted under. Though it be ba : 
should it not be executed here? If the bill had been brought against the tenant or e 
in his lifetime, it would have been executed and would then have bound the remainder- 0 
man. It must be understood the parties meant to execute it legally. The lessees have 
laid out many sums in levels and erecting smelting-houses. It would be monstrous a a | 
give relief. The lessor has had the yearly improved rent of £550 under this lease, whic 
was but £50 or £60 under the former, and now claims the whole: so that, applying the 
general principles of justice and equity to this case, it is well entitled to the relief prayed. 


LORD APSLEY, L.C., said that he entirely concurred with the Chief Justice and D 
Chief Baron but as he was going to the House of Lords, he would take another oppor- 
tunity to deliver his opinion at large and to give proper directions. | 

On Feb. 22, 1775, his Lordship gave his reasons upon all the questions, which were the 
same as DE Grey, C.J., and Smyrue, C.B.; and then reversed the decree, and directed 
an issue to try whether the rent reserved was the most improved rent that could reason- Z 
ably be obtained. 


R. v. SMITH AND OTHERS 


[Court oF Kine’s Bencou (Lord Mansfield, C.J., Willes, Ashhurst and Buller, JJ.), 
May 3, June 5, 13, 1780] 


[Reported 2 Doug.K.B. 441; 99 E.R. 283] . G 
Boundary—Land bounded by tidal river—Ownership of river bed. 


The right to the soil of a navigable river is not, by presumption of law, in the 
owners of the adjoining lands, 


Criminal Law—Obstruction of exercise of statutory powers—Common law offence. 

It is an offence at common law to obstruct the execution of powers granted by H 
statute, and an indictment for such an offence need not, and ought not, to conclude 
‘contra formam statuti’’. 

Notes. Referred to: MW urphy v. Ryan (1868), 16 W.R. 678; 4.-G. of New South 
Wales v. Macpherson (1870), L.R. 3 P.C. 268; R. v. Stephenson (1884), 53 L.J.M.C. 176. 

As to ownership of tidal rivers, see 3 Hatspury’s Laws (3rd Edn.) 364, and ibid., 
vol. 39, pp. 509, 510; as to obstruction of public officers, see 10 Hatspury’s Laws (3rd 7 
Edn.) 618; and for cases see 47 Digest (Repl.) 726-728. 


Indictment against the defendants for obstructing the mayor and commonalty of the 
city of London, in making a horse towpath on the soil of the river Thames, under powers 
vested in them by the statutes of 14 Geo. 3, c. 91, and 17 Geo. 3, ¢. 18 [both repealed by 
57 and 58 Vict., ec. elxxxviil. 

The first count recited the Act of 14 Geo. 3, ¢. 91, and charged that a horse towpath 
was begun to be made from Water Lane at Richmond bridge and certain wooden piles 
fixed, by order of the common council, on the soil and bed of the river, between high- 
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water mark and low-water mark, and that the defendants, intending to obstruct the 
mayor, etc., cut down one of the piles. The second count laid the piles to have been 
driven upon the soil and bed of the river, being the King’s ancient common highway for 
all the liege subjects to navigate. The third count laid the towpath to have been be- 
tween the city of London and the city-stone at Staines bridge, between high-water mark 
and low-water mark. The fourth count stated, that a towpath was begun, etc., by the 
committee (naming them) appointed by the common council to execute the Act, on the 
soil, ete., being the King’s ancient and common highway, between high-water mark and 
low-water mark, etc. The fifth count set forth that a towpath had been begun by order 
of the common council, etc. (but without mentioning the Act of Parliament). The sixth 
and last count resembled the fifth, only stating that the towpath had been begun by 
order of the committee. 

The trial came on before ASHHuRsT, J., at the last Lent assizes for the county of Surrey, 
when a verdict was found for the King, subject to the opinion of the court on the follow- 
ing Case. - 

The city of London, under the powers supposed to be delegated to them under the Act 
of 14 Geo. 3, c. 91, and by 17 Geo. 3, c. 18, erected piles on the bed of the river near 
Richmond, within the high-water mark, about the distance of 29 feet from the shore, for 
the purpose of making a towpath for horses, adjoining and contiguous to a wharf in the 
possession, and the property of the defendants, or of those under whom they claimed. 
The defendants cut down one of those piles, which was the subject of the present indict- 
ment, and which was proved to have been erected between the high and low-water mark 
opposite to the said wharf. No acts of ownership were proved on either side in the spot 
in question; but it was proved that the Ait (a small island) in the middle of the river was 
Mr. Price’s, who was the owner of the wharf. It was proved that, immemorially, at the 
time of low-water, persons used to pass on foot between the high and low-water mark, 
for the purpose of towing barges and other vessels. . 

The question submitted to the court was whether (this being a navigable river) the 
right to the soil in the bed of the river, usque ad filum aque, was in the owners of the 
ground adjoining to the river. 


Erskine for the prosecution. 
B. Hunter for the defendants. 


LORD MANSFIELD, C.J.—The distinction between rivers navigable, and not navigable, 
and those where the sea does or does not ebb and flow, is very ancient; but that what 
counsel for the defendants contended for, viz., a distinction between the case of the tide 
’ occasioned by the flux of sea water, or by the pressure backwards of the fresh water of a 
river, seems to be entirely new, and there are no facts set forth in the Case which let in 
the consideration of that distinction. The Case does not state whether the water, when 
the tide rises at Richmond, is fresh or salt, but it rather takes it for granted that it is 
salt, describing the Thames generally as a navigable river. As to the first and third 
objections, there is no question made by the Case on the authority of the city to embank, 
or whether they have pursued the directions prescribed by the legislature. 

The verdict of Guilty was ordered to be entered. 

Afterwards, in this term, on June 5, 1780, Rous having moved for judgment against 
the defendants, Peckham obtained a rule to show cause why the judgment should not be 
arrested. He applied for this rule on three grounds: (i) That the offence (if at all in- 
dictable) was for obstructing the execution of the statute, and, therefore, the indictment 
ought to have concluded (which it did not) that the defendants had acted ‘‘against the 
form of the statute.” (ii) That the prosecutors ought to have stated that they had pur- 
- chased the soil, according to the provision for that purpose in the statute. (iii) That, ee 
there are a great variety of powers given by the Act, and adapted to a multiplicity o 
different cases, the indictment was too general and uncertain, not setting forth under 
what particular clause or power the city had acted. 


Dunning, Davenport, Silvester, Rous, Rose and Erskine for the plaintiffs, showed 


cause against the rule. 
Peckham, Mingay and B. Hunter for the defendants. 
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LORD MANSFIELD, C.J., was absent. 


WILLES, J.—Only two of the powers in the Act, which are various, are paigenace - 
be observed upon here, viz., the power to improve the navigation, and t e Label, 
compel a purchase. If they are considered together, it will appear that the improvem : 
are to be carried on without purchasing, where there is no occasion to purchase, iy 
nothing is stated here to show that this was a case where purchase was necessary. e 


indictment sets forth that the prosecutors were interrupted in the due execution of the 


Act, and that is found by the verdict. I see no foundation for arresting the judgment. 
ASHHURST, J., was of the same opinion. He said that there was no sort of doubt on 
the first point. 


BULLER, J.—As to the first point, it was very properly given up; the indictment 
would have been wrong if it had concluded contra formam statuti. I think, on the face 


of the indictment, we must take the soil of the spot in question to be in the Crown; for, 


though not necessarily, yet, prima facie, the soil of a navigable river belongs to the King. 


The fact of the obstruction is sufficiently averred. 
Rule discharged. 





MOGGRIDGE v. THACKWELL 


[Lorp CHANCELLOR’s Court (Lord Thurlow, L.C.), May 4, 7, 8, 1792] 
[Reported 3 Bro.C.C. 517; 1 Ves. 464; 30 E.R. 440] 


Will—Additional or substitutional gift—Legacies to same person in two different testa- 
mentary instruments— Presumption that second gift additional— Rebuttal by evidence 
of contrary intention—Purpose more correctly to describe gift in first instrument. 
Where a person leaves two testamentary instruments, as a will and a codicil or 

two codicils, and legacies are given by both instruments to the same persons, the 
general presumption is that those legacies are to be regarded as additional, because 
prima facie there is no reason why the second instrument should be made unless it 
was intended to add to the first, but this presumption can be rebutted by evidence 
of intention to the contrary. Simple repetition, where it is exact and punctual, has 
been regarded as sufficient proof that it is only intended for repetition. Ifthe second 

‘instrument shows an intention to explain the first, evidence of that purpose goes far 
to prove that the second bequest, given only in such different terms from those of 
the first as serves to assist that purpose, is the same bequest more correctly de- 
scribed. 


Trust—Charitable trust—Gift to legatee to apply to charities as he thinks fit—Death of 
legatee—Administration of trust by court. 

Where a legacy is given to a legatee desiring him to dispose of it in such charities 
as he thinks fit the legatee is a trustee of the fund. The legacy, being a trust legacy, 
will not lapse on the death of the legatee, but will survive for the benefit of the 
cestui que trust, and on the trustee’s failure to execute the trust the power of dis- 
position is exercised by the court. 


Notes. Applied: Paice v. Archbishop of Canterbury (1807), 14 Ves. 364. Explained : 
Mills v. Farmer, [1814-23] All E.R.Rep. 53. Considered: Ommanney v. Butcher, 
[1814-23] All E.R.Rep. 154. Applied: 4.-G. v. Ironmongers’ Co., [1824-34] All E.R.Rep. 
620. Followed: Reeve v. A.-G. (1843), 3 Hare, 191. Explained: Pocock v. A.-G. (1876), 
3 Ch.D. 342; Re Rymer, Rymer v. Stanfield, [1891-4] All E.R.Rep. 328. Considered: Re 
Davis, Hannen v. Hillyer, [1900-3] All E.R.Rep. 336. Applied: Re Pyne, Lilley v. A.-G. 
[1903] 1 Ch. 83; Re Willis, Shaw v. Willis, [1921] 1 Ch. 44. Considered: Re Bennett, 


C 


ws 
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Sucker v. A.-G.,[1959] 3 All E.R. 295. Referred to: Corbyn v. French (1799), 4 Ves. 418; 
Cary v. Abbot (1802), 7 Ves. 490; Benyon v. Benyon (1810), 17 Ves. 34; Martin i 
Margham (1844), 14 Sim. 230; Nightingale v. Goulbourn, [1843-60] All E.R.Rep. 420; 
Marsh v. Means (1857), 30 L.T.O.S. 89; Wilson v. O’Leary (1871), L.R. 12 Eq. 525: 
Lyons v. A.-G. of Bengal (1876), 1 App. Cas. 91; Biscoe v. Jackson (1887), 56 L.T. 753; 
Re Slevin, Slevin v. Hepburn, [1891] 1 Ch. 373; Re Eades, Eades v. Eades, [1920] 2 Ch, 
353; Re Gardner’s Will Trusts, Boucher v. Horn, [1936] 3 All E.R. 938; Re Lawton, 
Lloyds Bank, Lid. v. Longfleet St. Mary's Parochial Church Council, [1940] Ch. 984; 
Re Lysaght, Hill v. Royal College of Surgeons of England, [1965] 2 All E.R. 888. 

As to cumulative and substitutional gifts by will, see 39 Hatspury’s Laws (3rd Edn.) 
1108-1111; and as to the administration of charitable trusts by the court, see ibid., 
vol. 4, pp. 373, 374, 377, 378, 382. For cases see 49 Dicest (Repl.) 933 et seq.; 8 DicEest 
(Repl.) 508-511. 


Cases referred to in argument. a 

A.-G. v. Syderfen (1683), 1 Vern. 224; 23 E.R. 430; 8 Digest (Repl.) 503, 2235. 

A.-G. v. Hickman (1732), Kel.W. 34; 2 Eq. Cas. Abr. 193, pl. 14; 25 E.R. 482, L.c. 
8 Digest (Repl.) 502, 2227. 

White v. White (1778), 1 Bro.C.C. 12; 28 E.R. 955, L.C.; 8 Digest (Repl.) 466, 1663. 

Doyley v. Doyley, A.-G. v. Doyley (1735), 7 Ves. 58, n.; 2 Eq. Cas. Abr. 194; 32 E.R. 
35; 8 Digest (Repl.) 404, 952. 

Widmore v. Woodroffe (1766), Amb. 636; Dick. 392; 1 Bro.C.C, 13) n.d; H. 2° 27-RER: 
413, L.C.; 8 Digest (Repl.) 373, 602. 

Hooley v. Hatton (1773), 1 Bro.C.C. 390, n.; 2 Dick. 461; 28 E.R. 1197; sub nom. 
Hatton v. Hooley, Lofft, 122, L.C.; 49 Digest (Repl.) 933, 8766. 

Duke of St. Albans v. Beauctlerk (1743), 2 Atk. 636; 26 E.R. 780, L.C.; 49 Digest 
(Repl.) 943, 8875. 

Coote v. Boyd, Coote v. Coote (1789), 2 Bro.C.C. 521; 29 E.R. 286; 49 Digest (Repl.) 
943, 8876. 

Wheeler v. Sheer (1730), Mos. 288, 301; 25 E.R. 399, 406, L.C.; 8 Digest (Repl.) 
468, 1690. 

Duke of Marlborough v. Lord Godolphin (1750), 2 Ves. Sen. 61; 28 E.R. 41, L.C.; 
37 Digest (Repl.) 119, 477. 

A.-G. v. Lady Downing (1766), Amb. 550; 27 E.R. 353, L.C.; 8 Digest (Repl.) 327, 
104. 

Hibbard v. Lamb (1756), Amb. 309; 27 E.R. 209, L.C.; 8 Digest (Repl.) 495, 2123. 

Wallop v. Lady Hewett (1672), 2 Rep. Ch. 70; 21 E.R. 619; 49 Digest (Repl.) 938, 
8820. 

Foy v. Foy (1785), 1 Cox, Eq. Cas. 163; 29 E.R. 1110; 49 Digest (Repl.) 935, 8790. 


Questions arising on the will of a testatrix. 

The testatrix made her will in 1779. She afterwards made four codicils the two first 
of which contained legacies to the same persons in nearly the same terms. The first 
question was whether the legacies in the second codicil were to be considered as additional 
to or as mere repetition of those in the first codicil. 

The first codicil, dated April 12, 1780, was in the handwriting of the testatrix, and was 


to the following effect: 


‘*Codicil to my last will and testament, which I desire to be taken as part thereof: 
I give to Peter Tricket, of Craven Street, £100; to William Pollock, of Downing 
Street, £100; to Elizabeth Thackwell, eldest daughter of John Thackwell, £600 3 
per cent. consolidated bank annuities, with the dividends to be accumulated from 
my death till she attains the age of 21; to Robert Woodford, £500; to J udith, 
another daughter of John Thackwell, £600 stock, with the dividends to accumulate 
till she attains 21; to the four younger daughters of John Thackwell, £400 each, in 
stock, with the dividends to accumulate till 21; and if any of the above daughters of 
John Thackwell die before 21, their portions to be divided among the rest ; to George 
Elliott £100 over and above what I have given him by my will.” 
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The legacy to Elizabeth Thackwell, as it stood originally in the first codicil, was £600 
stock generally, but it had been altered by striking out the word ‘‘stock,”’ and interlining 
in the handwriting of Robert Woodford the words *3 per cent. consolidated bank an- 
nuities.”’ The second codicil was in the handwriting of Robert Woodford, was dated 
May 10, 1780, and was to the following effect: 
‘“Codicil to my last will and testament, which I desire to be taken as part thereof: 
I give to Peter Tricket, of Craven Street, £100, the same to William Pollock, of 
Downing Street; to Elizabeth Thackwell, eldest daughter of John Thackwell, £600 
3 per cent. consolidated bank annuities, and I order my executors to accumulate the 
dividends for her benefit, to be paid with the principal to her at 21; the same to 
Judith, another daughter, on the same terms; £2,000 3 per cent. consolidated bank 
annuities to the other four daughters of John Thackwell to be divided equally among 
such as are living at my decease on the same terms, but if any die before 21, such 
legacies, with the accumulation, to be equally divided among the surviving sisters ; 
to Ellen Pheasant £5 per annum during her life more than I have given her by my 
will; to George Elliott £100 more than I have given him by my will, if in my service 
at my decease.” 


Both these codicils were signed by the testatrix, but not attested. By the other two 
codicils, which were written by her own hand, Elliott had two other legacies, viz., £50 
and £20, and she spoke of him in high terms. Elliott and Pheasant had legacies under 
the will. Woodford died during the lifetime of the testatrix. 

The second question raised by the case was upon the following bequest to James 
Baston, who was not one of the trustees of the testatrix for the general purposes of her 
will: 

‘*T give all the rest of my personal estate to James Baston, his executors and 
administrators, desiring him to dispose of the same in such charities as he thinks fit, 
recommending poor clergymen with large families and good characters.”’ 


Baston died about nine years before the testatrix, who had full knowledge of his death, 
but never made any alteration in that residuary disposition. The question was whether 
that charitable bequest could be executed by the court. 


The Attorney-General (Sir Archibald Macdonald) and Stanley for the charity. 
Sir John Scott, Mansfield, Mitford, Preston and Witson for the next-of-kin. 
Selwyn, Sutton and Burton for those claiming double legacies. 


LORD THURLOW, L.C.—The first question is whether these legacies are to be con- 
sidered as additional or as only repetition. That question arises merely between the 
two codicils. With regard to the will, the codicils are certainly additional, but the 
question is whether they are so with respect to each other or mere repetition. It is true 
that the general presumption is that where a person leaves two different instruments, as 
a will and codicil or two codicils, legacies given by both to the same persons are * be 
considered as additional unless there appears to be some intention to the contrary. I 
am sorry to say that it is left by former determinations on very indistinct one it 
isa great iconvenience when a question of this kind falls to be decided upon eccande 
not distinct. But it is impossible now to lay down a rule of discretion without de artin 
from the cases which have established, first, that the second instrument is ndditioaal fe 
the first because prima facie there is no reason why the second instrument should b 
made unless the intention was to add to the first, but this, of course, must be checked fe 
this, that, if there is evidence that, instead of addition, it was intended simply as . oth 
tion, it is not additional, and simple repetition, where it is exact and punctual has Bs 
regarded as sufficient proof that it is only intended for repetition. Especiall vis vies 
that general article of presumption the second affords also other presum ae of 
intention to make it to explain the first, that purpose, if it can be manifested pa r : ie 
produced by the form of the second, goes a multo magis to prove that the second h aa 
given only with such different terms as serve to assist that purpose, will be soiinlierea 5 


a stronger proof that it is the same i 
ee ania as the earlier bequest but better and more correctly 


F 
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I may state at the outset that in the present case it certainly was not intended that 
the second codicil should be a substitute for the first. That is clear because by the first 
there is a legacy to Woodford and none by the second, and there is no expression in the 
second purporting to adeem the legacies given by the first. By law those cannot be 
adeemed by an instrument not relating to the first, and so foreign to it as the second 
codicil is in this case. If the second instrument makes any or all a repetition, it must 
be because the second legacies purport to explain the first, and they are so exactly in the 
same words as to raise a probability from that circumstance, and, standing in the con- 
text, they are apparently an intention to recall the subject and repeat the instrument. 
The testatrix gave Judith £600 stock, not stating what stock nor what fund, but leaves 
it uncertain, and that from carelessness and ignorance, thus making it uncertain what 
she intended to give, for that is so loose that unless she could refer to other parts to make 
that certain and significant which is uncertain it is very difficult to understand that part. 
So in the bequest of £400 stock, to each of the four younger daughters of Thackwell, she 
does not say what stock. As to them the last bequest is in expression somewhat more 
exact, but it is just the same thing. The bequest to Judith, in the second codicil, is in 
this way: “‘The same to Judith, another daughter, on the same terms ;”’ that is to correct 
the general phrase “‘stock’’ used in the former codicil, for by using the word ‘‘same”’ the 
stock is ascertained, which it was not before. So in the legacies to the other daughters, 
there is a correction to specify the particular stock. 

It is justly contended on the bequests to Elliott and Pheasant that by the circumstance 
of referring in each of these to the will, it is plain she meant each to apply in accumulation 
to the will. Ifin other respects these codicils were so framed that the presumption would’ 
have arisen from no other quarter, and if the legacies given by them had been on different 
terms and there was no other circumstance to control the inference from them those 
words “‘more than I have given by my will”’ in the second codicil might have applied to 
both the will and codicil. But the same interest being given in so nearly the same terms, 
those words fairly assist the inference that in writing the second codicil, she thought 
she was doing the same thing as when writing the first and-making a gift additional to 
the will only, and to the apparent reason for repeating the legacies to the same persons 
may be added, if necessary, that the same person who wrote the second codicil began to 
write the interlineation on the first, and found that it would too much obliterate the first, 
and probably did not wish that the legacy to himself should appear in his own hand- 
writing, but rather that it should remain in hers, without any appearance of meddling 
on his part. But whatsoever the reason may be (to keep clear of too remote conjecture) 
it is plain that within the reason of all former determinations there is too much evidence 
that, instead of intending this as additional because there is no reason why she should 
make it unless for the sake of addition, there is a very distinct reason to the contrary, 
and that becomes much enforced by the reference to the will only as the instrument under 
which Elliott and Pheasant had legacies. Therefore, each is ancillary to the will only, 
and these legacies are not additional. 

As to the charity, the question lies in a very narrow compass. That also must be 
determined by reference to the former decisions and is bound by those to a certain 
degree, though, perhaps, if they had not existed in such a series as to have now distinctly 
established the rule of the court, the question might now undergo rather a different 
consideration. Some argument was used with regard to those words whether precatory 
or jussive. That I lay out of the case because it is clear that it is impossible to qualify 
this as a residuary bequest to Baston for his own use. Under this will he cannot claim 
for himself. In the civil law, and the books on it, the question goes to this, whether such 
words do or do not bind the interest which is otherwise absolute to the legatee ; whether 
he is compelled to depart from his pretensions to the absolute interest by me Davee 
to destroy the general effect of the legacy to him. But here it is only abe a eth aoe 
purpose of erecting a charity. Therefore, at all events he is a trustee, an ce is ys rege 
as if the testatrix had herself given it to the charity specified, provided it is su - ien y 
specified, the same as if she had called him trustee, which in this ce. Sti a : 
pretensions whatsoever for himself. The circumstance of his death e ae cree 
making the will and the death of the testatrix and her consideration o 


pe 
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The court cannot resort to circumstances of that kind, 
nor judge of her intention at the time of making the will by what she thought afterwards. 
Therefore, it is the common case of a legacy lapsed by the death of the legatee. But it is 
known universally that a trust legacy cannot lapse because the trustee dies; it survives 
for the benefit of the cestui que trust. The only question, therefore, is whether [ am at 
liberty to say that these words are such a disposition as this court must find for that 
purpose. There are many cases, where the most general gifts for charity have been 
executed. The circumstance that the trustee is unable by death to dispose of it makes 
no difference, because it is a power given to a person. Suppose there was no gift, but only 
a power to the executor to dispose to such and such charities, there the charities survive. 
But here it is much stronger, because the testatrix has recommended a more particular 
charity than the general one. In that view, it is impossible to say the charity must not 
be sustained, Therefore, refer it to the Master to settle a plan having particular regard 
to that recommendation, and let all parties have costs out of the estate as between 
attorney and client since it is a cause between relations. 


direct the construction of a will. 


? 





HIBBERT AND OTHERS v. CARTER 


[Court or Krna’s Benen (Ashhurst, Buller and Grose, JJ.), Easter Term, 1787] 
[Reported 1 Term Rep. 745; 99 E.R. 1355] 


Insurance—Marine insurance—Insurable interest—Shipper of goods—Endorsement of 
bill of lading to creditor as security. 

The endorsement and delivery of a bill of lading to a creditor prima facie conveys 
the whole property in the goods from the time of its delivery, but if the intention’ 
of the parties appears to have been only to bind the net proceeds in case of the arrival 
of the goods, then the endorser retains an insurable interest in the goods and an 
insurance made on his account after the endorsement is good. . 


Notes. By s. 14 (2) of the Marine Insurance Act, 1906 (13 Hatspury’s STATUTES 
(2nd Edn.) 21), a consignee with an insurable interest may insure for the benefit of other 
persons interested as well as for his own benefit. 

Explained: Lickbarrow v. Mason (1790), ante p. 1. Considered: Burdi 
(1884), 13 Q.B.D. 159. a ee 

As to consignee’s interest to effect an insurance, see 22 Hatspury’s Laws (3rd Edn.) 
101; and for cages see 29 Dicest (Repl.) 135 et seq. As to transfer of property by bill 
ae - Hatspury’s Laws (8rd Edn.) 180; as to the transfer of the bill of 

ading, see 35 Hatspury’s Laws (3rd Edn. ; 
pain S S (8rd Edn.) 344; and for cases see 41 Dicrst (Repl.) 
Cases referred to: ‘ 
(1) Caldwell v. Ball (1786), 1 205 ; i 
aS (1786), 1 Term Rep. 205; 99 E.R. 1053; 41 Digest (Repl.) 258, 
(2) Delany v. Stoddart (178 R : i 
) ates oddart (1785), 1 Term Rep. 22; 99 E.R. 950; 41 Digest (Repl.) 378, 


Rule Nisi obtained by the plaintiffs for a new trial in an action on a policy of ass 
on goods on board the ship Devonshire, at and from Jamaica to Taian ‘tl ines 
was stated on the head of the policy to be made ‘“‘on account of Hepat Ker Bade 
The plaintiffs were merchants in London, and the general consignees of K: z - 
a planter in the island of Jamaica. They were in the constant habit of proc ay betes 
on his goods as soon as they received advice of their being shipped On D is ‘1782, the 
plaintiffs received advice from Kerr of his having shipped ten ogshbeds of ae 


board the Devonshire, in whic 
shire, in which letter, dated Oct. 18, 1782, was contained a general 
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direction to insure whatever goods were shipped by him. The insurance was immediately 
effected, but in November, between the time when the order was sent, and the time when 
the defendant subscribed the policy, Kerr endorsed the bill of lading to Dellprat in 
Jamaica, to whom there was an arrear of interest due upon mortgage on Kerr’s estate 
in that island. The plaintiffs had notice of this endorsement after the insurance was 
made, by a letter from Kerr to them, wherein he informed them that he had been obliged 
to assign the bills of lading for the net proceeds to Dellprat. The bill of lading as it 
originally stood expressed the sugars to be shipped on account and risk of the shipper, 
and directed the delivery to his order, or that of his assigns. The endorsement was in the 
following terms: ‘‘ Deliver the above sugars to Mr. John Hodgson, for account of ‘‘S. 
Dellprat,”’ signed ‘‘ Robert Kerr.’ The ship was lost in the course of the voyage. 

At the trial at the last sittings at Guildhall, before Buttur, J., the plaintiffs rested 
their case here, and contended that on these facts they were entitled to a verdict for the 
amount of the insurance. On the other hand, it was objected that Kerr having assigned 
the bill of lading before the insurance was actually effected, the averment in the declara- 
tion that these sugars had been insured on his account was not true, for he had not 
then any insurable interest remaining in him, the entire property in the goods having 
passed out of him by the assignment of the bill of lading which operated in this instance 
asapayment. Butusr, J., being of the opinion, on the general ground that the endorse- 
ment of a bill of lading passed the whole property, would have nonsuited the plaintiffs, 
but, it appearing that the defendant had neglected to pay the premium of twenty guineas 
into court, the plaintiffs took a verdict for that sum. 

On a motion by the plaintiffs for a new trial, 


Erskine and East, for the plaintiffs, contended that the verdict ought to have been 
taken for the whole sum insured.. 


ASHHURST, BULLER, and GROSE, JJ., were all of opinion that where a bill of 
lading is taken by a creditor as a security for his debt on his own account the whole 
property passes by the delivery and is to be considered as a satisfaction of the debt pro 
tanto. The parties were always at liberty to vary from the general rule, by entering into 
any particular agreement between themselves, but that it must be shown in order to 
take advantage of it. They considered Caldwell v. Ball (1) as deciding the general 
question. And as to Delany v. Stoddart (2), there was an agreement that the policy 
should be transferred. They, therefore, refused the rule. 

Subsequently the motion was renewed by leave of the court on an affidavit stating the 
particular transaction between the parties: that Kerr had no intention whatever of 
passing the whole property by the endorsement of the bill of lading, his intention being 
no more than to bind the consignment of the goods in England, to which purpose he had 
ordered his correspondents to pay the net proceeds to Dellprat, as appears by the letter 
before mentioned, and that since that time Kerr’s executor had actually accounted to 
Dellprat again for the amount of the sugars which had been lost, a demand having been 
made on them to that purpose. 

The court granted a rule to show cause why there should not be a new trial, which was 


afterwards made absolute without hearing either side. 
Rule absolute. 


[At the subsequent retrial of the cause at Guildhall, the same clear evidence of the 
intention of the parties contained in the affidavit was given and Butter, J., held that 
the plaintiff was entitled to recover the amount of the insurance. He said the general 
doctrine was clear, that the endorsement of a bill of lading prima facie transferred the 
whole property in the goods; but this was subject to be controlled by the evident in- 
tention of the parties. Here advice was sent by the consignor to his correspondents at 
home that he had been obliged to give the bill of lading to Dellprat for the net proceeds, 
and the amount of the goods was actually accounted for again by Kerr’s executors to 
Dellprat after the loss was known. Besides, what was material to be observed, no value 
had been put upon the goods at the time, which showed that Dellprat was only to have 


the net proceeds. | Judgment for plaintiffs. 
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CREPPS v. DURDEN 


[Court or Krne’s BencH (Lord Mansfield, C.J., and Aston, J.), June 14, 1777] 
{Reported 2 Cowp. 640; 98 E.R. 1283] 
Sunday—Observance—Exercising ordinary calling on a Sunday—Liability for only one 
offence on one day—Sunday Observance Act, 1677, s. 1. 7. “i 
(C!. was convicted before a magistrate of four offences of exercising his ordinary 
calling on a Sunday, contrary to the Sunday Observance Act, 1677, s. 1. Each 
offence related to the same day. He was fined five shillings in respect of each offence. 
Under a warrant issued by the magistrate, his goods were seized by constables to 
pay the fines. In an action by C. against the magistrate and the constables for 
trespass, Y : 
Held: under the Sunday Observance Act, 1677, a person could only be convicted 
of one offence, attended by a single penalty, on the same day by exercising his 
-common calling on a Sunday; accordingly, the magistrate had no jurisdiction in 
respect of the last three convictions, and the defendants were liable in trespass, 
even though no proceedings had been brought to have the convictions quashed. 


Notes. Considered: R. v. Younger (1793), 5 Term Rep. 449, Applied: R. v. Ports- 
mouth Justices, [1892] 1 Q.B. 491; Apothecaries Co. v. Jones, [1893] 1'Q.B. 89. Con- 
sidered: O’Connor v. Isaacs, [1956] 1 All E.R. 513. Referred to: Gray v. Cookson and 
Clayton (1812), 16 East, 13; Groome v. Forrester (1816), 5 M. & 8S. 314; Brittain v. 
Kinnaird, [1814-23] All E.R.Rep. 593; Gimbert v. Coyney (1825), M‘Cle. & Yo. 469; 
Dingsgale v. Clarke (1829), 8 L.J.O.8.M.C. 137; Mills v. Collett (1826), 6 Bing. 85; 
Westbury on Severn Union Case (1854), 4 E. & B. 314; Milnes v. Bale, Milnes v. Lea 
(1875), L.R. 10 C.P. 591; Parker v. Sutherland (1917), 86 L.J.K.B. 1052. 

As to Sundays, see 37 Hatspury’s Laws (3rd Edn.) 88-90; as to absence of jurisdic- 
tion, see 30 Hatspury’s Laws (8rd Edn.) 711-712; as to liability of a magistrate for 
trespass, see 38 Hatspury’s Laws (3rd Edn.) 768 ; and for cases see 45 Diaxst (Repl.) 
244-245. For the Sunday Observance Act, 1677, s. 1, see 5 HausBuRY’s STATUTES 
(2nd Edn.) 509. 


Cases referred to in argument: 

Hill v. Bateman (1726), 2 Stra. 710; 1 Sess. Cas. K.B. 344; 93 E.R. 800; 38 Digest 
(Repl.) 65, £02. 

Moult v. Jennings (prior to 1777), cited in 2 Cowp. at p. 642. 

Stanbury v. Bolt (1725), cited in 2 Cowp. at p. 642. 

Cole’s Case (1628), W.Jo. 170. 

Brucklesbank v. Smith (1758), 2 Keny. 358; 2 Burr. 656; 96 E.R. 1209; 42 Digest 
(Repl.) 1128, 9410. 

R. v. Cox (1759), 2 Burr. 785; 97 E.R. 562; 45 Digest (Repl.) 250, 186. 

les Ve noe (1731), 2 Barn.K.B. 101; 2 Stra. 915; 94 E.R. 382; 33 Digest (Repl.) 
169, 231. 


Action of trespass brought by the plaintiff against the defendants, for breaking into 
his house and taking away his goods and converting them to their own use, to which the 
defendants pleaded the general issue. 

At the trial at Westminster, before Lorp MansFiEexp, at the sittings after Easter 
Term, 1777, a verdict was found for the plaintiff, for three several sums of five shillings 
each, and costs 40s., subject to the opinion of the court on the following Case, which 
stated that the plaintiff was convicted of selling small hot loaves of bread, the same not 


being any work of charity, on the same day (being Sunday) by four separate convictions 
which were as follows: 


. ‘Westminster to wit. Be it remembered that on Noy. 10, 1776, Peter Crepps, of 
[ete.], baker and salter of bread, is lawfully convicted before me Jonathan Dondan 

one of His Majesty’s justices of the peace for the said city and liberty of Weataninataet 
for unlawfully doing and exercising certain worldly labour, business, and work of ree 


B 


D 


H 
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ordinary calling of a baker in the parish aforesaid, by selling of small hot loaves of 
bread, commonly called rolls, the same not being any work of necessity or charity, 
on the said Noy. 10, being the Lord’s Day, commonly called Sunday, contrary to the 
statute in that case made and provided [Sunday Observance Act, 1677]; for which 
offence, I, the said Jonathan Durden, have adjudged, and do hereby adjudge, the 
said Peter Crepps to have forfeited the sum of five shillings.”’ ; 


The three other convictions were verbatim the same, without any variation. 

The Case then proceeded to state that the defendant Durden issued the four warrants, 
afterwards stated, to the other defendants, who by virtue of those warrants levied the 
four penalties of five shillings each, and the expenses. The first of these four warrants 
ran thus: 


‘Westminster to wit. To the constables of St. James-in the city and liberty of 
Westminster—W hereas information has been made before me Jonathan Durden, one 
of His Majesty’s justices of the peace for the city and liberty of Westminster, that 
Peter Crepps, baker, of [etc.], did on Nov. 10, 1776, being the Lord’s Day, commonly 
called Sunday, exercise his trade and ordinary calling of a baker, by selling hot 
loaves of bread, contrary to the statute in that case made and provided [Sunday 
Observance Act, 1677]; and whereas, the said Peter Crepps has been duly summoned 
to appear before me to answer to the said information; but has contemptuously 
refused to appear to answer the contents thereof; and whereas, on full examination, 
and on the oath of J. H., the said Peter Crepps was lawfully convicted before me of 
the offence aforesaid, whereby he has incurred the penalty of five shillings pursuant 
to the statute in that case made and provided.” 


The words of the other three warrants were verbatim the same. 

The first question reserved was whether in this action, and before the convictions were 
quashed, an objection could be made to their legality. If no objection could be made, 
then a nonsuit was to be entered. But if an objection to their legality might be made, 
then the question was whether the levy under the three last warrants could be justified. 
If not justifiable, a verdict was to be entered for the plaintiff, with 15s. damages, and 
40s. costs; if justifiable, then a verdict was to be entered for the defendants. 


Buller for the plaintiff. 
T’. Cowper for the defendants. 


Cur. adv. vult. 


June 18, 1777. LORD MANSFIELD, C.J., after stating facts, delivered the following 
opinion of the court: On the trial of this cause, no objection was made to the formality 
of the convictions. I doubt whether they were read, and for this reason because, by 
the state I have of them, they appear different from the warrants, for the convictions 
take no notice of any summons, nor of any informations, nor of any evidence on oath 
given, though the warrants take notice of a summons, of the defendant’s not appearing 
to that summons, of an information laid, and evidence given on oath, This objection 
would have gone to all the four cases equally, but at the trial no objection whatever 
was made to the first conviction or warrant. The objection made was that, allowing the 
first conviction and warrant to be good, the three others were an excess of the jurisdiction 
of the justice and beyond it, for that on the true construction of the Sunday Observance 
Act, 1677, there can be but one offence, attended with one single penalty, on the same 
day. aye 
In answer to this it was objected, on the part of the defendants, that no such objection 
could be taken to the convictions until after they had been quashed in this court; and 
that if a case were to be made with regard to that, it must be taken upon the question 
whether, according to the true construction and meaning of the Act, the party could be 
guilty of repeated offences on one and the same day. Therefore, the questions stated 
for the opinion of the court on the present case are, first, “‘ Whether in this action, and 
before the convictions were quashed, an objection could be made to their legality. If 
the court should be of opinion no objection could be made, then a nonsuit to be entered 
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up: but, if the objection might be made, then, secondly, whether the levy made under 
the three last warrants could be justified.” 

The first question is whether any objection can be made to the legality of the con- 
victions before they were quashed. In order to see whether it can, we will state the 
objection. It is that here are three convictions of a baker for exercising his trade on 
one and the same day; he having been before convicted for exercising his ordinary 
calling on that identical day. If the Act of Parliament gives authority to levy but one 
penalty, there is an end of the question, for there is no penalty at common law. On the 
construction of the Act of Parliament, the offence is: “‘exercising his ordinary trade on 
the Lord’s Day,” and that, without any fractions of a day, hours, or minutes. It is but 
one entire offence, whether longer or shorter in point of duration; s0, whether it con- 
sist of one, or of a number of particular acts. The penalty incurred by this offence is, 
five shillings. There is no idea conveyed by the Act itself, that, if a tailor sews on the 
Lord’s Day, every stitch he takes is a separate offence; or, if a shoemaker or carpenter 
work for different customers at different times on the same Sunday, that those are so 


many separate and distinct offences. There can be but one entire offence on one and the ~ 


same day. This is a much stronger case than that which has been alluded to, of killing 


more hares than one on the same day: killing a single hare is an offence; but the killing © 


ten more on the same day will not multiply the offence, or the penalty imposed by the 
statute for killing one. Here, repeated offences are not the object which the legislature 
had in view in making the statute: but singly, to punish a man for exercising his ordinary 
trade and calling on a Sunday. On this construction the justice had no jurisdiction 
whatever in respect of the three last convictions. How then can there be a doubt but 
that the plaintiff might take this objection at the trial? 

Secondly, with regard to the form of the defence, though the statute 7 Jac. 1, ¢. 5 
[Public Officers Protection: repealed by 56 & 57 Vict., c. 61], enables justices of peace 
to plead the general issue and give the special matter in evidence; in doing so, it only 
allows them to give that in evidence, which they must before have pleaded; and, there- 
fore, they must still justify. But what could the justification have been in this case, if 
any had been attempted to be set up? It could only have been this: that because the 
plaintiff had been convicted of one offence on that day, therefore the justice had con- 
victed him in three other offences for the same act. By law that is no justification: 
it is illegal on the face of it; and, therefore, as was very rightly admitted by the 
counsel for the defendant in the argument, if put on the record by way of plea, would 
have been bad, and on demurrer must have been so adjudged. Most clearly then it 
was open to the plaintiff on the general issue to take advantage of it at the trial. 
The question does not turn on niceties; on a computation how many hours distant the 
several bakings happened; or on the fact of which conviction was prior in point of time; 
or that for uncertainty in that respect, they should all four be held bad: but it goes upon 
the ground that the offence itself can be committed only once in the same day. We are, 
therefore, all clearly of opinion that if there was no jurisdiction in the justice, the same 
might have appeared at the trial. Of course we are of opinion that this objection might 
have been made, and that the objection itself, in point of law, is well founded. : 


Judgment for plaintiff. 


H 
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ACKROYD AND OTHERS v. SMITHSON AND OTHERS 


[LorpD CHANCELLOR’s Court (Lord Thurlow, L.C.), June 4, 1780] 
[Reported 1 Bro.C.C. 503; 2 Dick. 566; 3 P.Wms. 22,n.; 28 E.R. 1262] 
B Will—Residue—Gift of share—Lapse—Descent as on intestacy. 

The testator gave a number of legacies, and ordered his real and personal estate 
to be sold, his debts and legacies paid, and the residue to be paid to certain of the 
legatees, in proportion to their legacies. Two of these legatees died during the life 
of the testator. 

Held: the lapsed shares of residue passed, as did the lapsed specific legacies, as on 
an intestacy. 

Notes. Applied: Robinson v. Taylor (1789), 2 Bro.C.C. 589: Wheldale v. Partridge 
(1800), [1803-13] All E.R.Rep. 661; Williams v. Coadé (1805), 10 Ves. 500; Hooper v. 
Goodwin (1811), 18 Ves. 156. Explained: Maugham v. Mason (1813), 1 Ves. & B. 410. 
Distinguished: Noel v. Henley (1819), Dan. 211. Explained: Amphlett v. Parke (1831), 
2 Russ. & M. 211. Considered: Jessopp v. Watson (1833), 1 My. & K. 665. Followed: 
D Cogan v. Stephens (1835), 5 L.J.Ch.17. Applied: Taylor v. Taylor (1853), 3 De G.M. & 

G. 190; Whitehead v. Bennett (1853), 1 Eq. Rep. 560; Cooke v. Dealey (1855), 22 Beav. 
196. Explained: Bective v. Hodgson, [1861-73] All E.R.Rep. 324. Applied: Spencer vy. 
Wilson (1873), 29 L.T.19. Explained: Steed v. Preece (1874), L.R. 18 Eq. 192. Applied: 
Curteis v. Wormald (1878), 10 Ch.D. 172. Explained: Hyett v. Mekin (1884), 25 Ch.D. - 
735. Applied: Re Milnes, Milnes v. Sherwin (1885), 53 L.T. 534. Distinguished: Re 
E Grimthorpe, Beckett v. Grimthorpe, [1908] 1 Ch. 666. Followed: Re Perkins, Brown v. 

Perkins (1909), 101 L.T. 345. . Applied: Re Hopkinson, Dyson v. Hopkinson, [1922 

1 Ch. 65. Referred to: Cooke v. Stationers’ Co. (1831), 3 My. & K. 262; Phillips v. 

Phillips (1832), 1 My. & K. 649; Barrs v. Fewkes (1865), 6 New Rep. 355; Ramsay v. 

Shelmerdine (1865), 14 W.R. 46; Simmons v. Pitt (1873), 8 Ch. App. 978; A.-G. v. 

Lomas (1873), 29 L.T. 749; Re Cameron, Nixon v. Cameron (1884), 26 Ch.D. 19; Re 

EP Richerson, Scales v. Heyhoe, [1892] 1 Ch. 379; Burgess v. Booth, [1908] 1 Ch. 880; 
| A.-G. for Alberta v. A.-G. for Canada, [1928] A.C. 475. 
As to the residuary estate on intestacy and intestate succession, see 16 HaLtspury’s 
Laws (3rd Edn.) 390 et seq., and as to lapse of bequests see ibid., vol. 39, p. 938 et seq. 
For cases see 24 Dicust (Repl.) 923 et seq.; 48 Dicestr (Repl.) 362 et seq. 


Cases referred to: 
(1) Mallabar v. Mallabar (1735), Cas. temp Talb. 78; 2 Eq. Cas. Abr. 508; 25 E.R. 


672, L.C.; 20 Digest (Repl.) 404, 1248. 
(2) Durour v. Motteux (1749), 1 Ves. Sen. 320; 1 Sim. & St. 292, n.; 27 E.R. 1057, 
L.C.; 48 Digest (Repl.) 272, 2433. 
(3) Digby v. Legard (1774), 2 Dick. 500; 21 E.R. 363; 20 Digest (Repl.) 410, 1519. 
(4) Flanagan v. Flanagan (1768), cited 1 Bro.C.C. 500; 28 E.R. 1261, L.C.; 24 
Digest (Repl.) 852, 8476. 
(5) Fletcher vy. Ashburner (1779), 1 Bro.C.C. 497; 28 E.R. 1259; 20 Digest (Repl.) 
356, 815. 
(6) Ogle v. Cook (1748), cited in 2 Ves. at p. 686; 1 Bro.C.C. at pp. 501, 513. 
(7) Emblyn v. Freeman (1720), Prec. Ch. 544; 24 E.R. 243; sub nom. Anon., 1 Com. 
345, L.C.; 20 Digest (Repl.) 409, 1308. 
‘ in argument: 
ee rae (731), 3 P.Wms. 19; 2 Eq. Cas. Abr. 543; 24 E.R. 952; 20 Digest 
-.) 400, 1210. 
eres oy Scudmore (1720), Prec. Ch. 543; 2 Eq. Cas. Abr. 375; 24 E.R. 244; 
20 Digest (Repl.) 393, 1134. 
Bill filed by next-of-kin of testator claiming legacies given to deceased legatees. 
Christopher Holdsworth, by his will, gave to the defendants Smithson and Ibbetson, 
their executors and administrators, £200, in trust to put the same out at interest and to 
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apply the interest in bringing up the defendant Mary Bracklebank, then an rice till 
twenty-one, the principal to be paid to her at twenty-one, and, if she died before twenty: 
one, then to be paid to her representative. The testator bequeathed to the Rev. Thomas 
Whitaker £100, to James Roberts and William Roberts £100 each, to Grace Ogle £200, 
to George, Ann, and Phoebe Ogle, her children, £100 each, to Joseph Seurr £200, to 
Benjamin Wright £200, to Mrs. Molyneux £400, to Hannah Close £150, to W illiam 
Hawkeswell £100, to Mary Ross £200, to Joseph Marshall £200, all which legacies, to- 
gether with other legacies given by his will, he directed to be paid at the end of six 
months after his decease. The testator gave all his messuages, cottages, lands, tene- 
ments, and hereditaments situate at the Bank, in the township of Leeds, with their 
appurtenances, and all his real estate not therein before devised, and all his house- 
hold goods and furniture, plate, linen, stock in trade, and all his personal estate what- 
soever, unto the defendants Smithson and Ibbetson, their heirs, executors, administrators, 
and assigns, to hold the same in trust that they should, as soon as convenient after his 
decease, sell all his messuages, etc., for such price or prices as could be got for the same, 


and thereby to convert such real and personal estate so to them dévised, and every part. 


thereof, into ready money, and by and out of the money arising by such sale to pay all 
his debts, legacies, and funeral expenses, and charges of proving his will, and after pay- 
ment thereof, and retaining to themselves £50 each which he gave them for their trouble, 
in trust out of such moneys to pay all legacies and annuities thereby bequeathed at the 
time and in the manner thereby directed. If, after all such payments made and putting 
out of the funds as thereby directed, for raising the annuities thereby given, and in- 
demnifying his trustees from all charges, expenses, and loss which might attend the 
carrying the trusts of his will into execution, there should remain an overplus in the 
hands of the trustees, which he apprehended there would be to a considerable amount, he 
directed that they and the survivors of them, should, within six months after the same 
should be ascertained, pay the same unto his legatees, Thomas Whitaker, James Roberts, 
William Roberts, Grace Ogle, George Ogle, Ann and Pheebe Ogle, Joseph Scurr, Benjamin 
Wright, Mrs. Molyneux, H. Close, William Hawkeswell, Mary Bracklebank, Mary Ross, 
and Joseph Marshall, in proportion to their several and respective legacies therein to 
them bequeathed. The testator devised that two several sums of £250 each, which he 
had therein directed to be put out on securities in the names of his trustees and the 
interest arising therefrom to be paid to M. Thackeray and R. Gaunt during their respec- 
tive lives should, on their deaths be paid in the like proportions to his legatees. Benja- 
min Wright and Mrs. Molyneux died in the lifetime of the testator. 

The bill was filed by the next-of-kin of the testator against the surviving legatees and 
the heir-at-law claiming the legacies given to the deceased legatees, their shares in the 
overplus, and in the two sums of £250 as lapsed, and become part of the personal estate 
of the testator. The cause came on at the Rolls on J uly 10, 1778, when Str THomas 
SEWELL, M.R., being of opinion that the surviving legatees took the whole residue in 
proportion to their several legacies, dismissed the bill without costs. From this decree 
the plaintiffs appealed to Lorp Tuurtow, L.C. 


Kenyon for the defendants, the sutviving legatees. 

Sir Alexander Wedderburn, Madocks, and Selwyn for the next-of-kin, contended that 
the testator had converted his real estate into money, out and out; he had mixed two 
funds, and made all personal estate; the cases, therefore, of Mallabar v. Mallabar (1) 
and Durour v. Motteux (2), must govern the decision here, and the blending of the funds 


distinguished this case from Digby v. Legard (3). [Flanagan v. Flanagan (4), Fletcher 
v. Ashburner (5) and Ogle v. Cook (6), were referred to]. 


. LORD THURLOW, L.C., thought that the two former cases did not apply, but, being 
in general of opinion with the counsel for the next-of-kin, he asked counsel for the heir- 
at-law on what grounds they could support his claim. 


Scott, for the heir-at-law, said, that he claimed on his behalf such interest in the 
moneys produced by the sale of the testator’s real estates 
legatees would have been entitled to, if they had sury 
shares of the overplus, now in the events which had I 


as the deceased residuary 
ived the testator, or so much of their 
iappened undisposed of, as was con- 
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stituted by the produce of the testator’s real estate. That the heir-at-law was entitled 
to every interest in land, not disposed of by his ancestor, was so much of a truism that it 
called for no reasoning to support it. It was not necessary for the heir-at-law to deny 
that the intention of the testator has designed him nothing. His intention had certainly 
been equally unpropitious to his next-of-kin, but it was not enough that the testator did 
not intend that his heir should take, he must make a disposition in favour of another. 
If he had not actually disposed of all his real estate, if he had not made a universal heir, 
the law would give such part of his real estate as he had not actually and eventually 
disposed of, even against his intention, and a fortiori in a case where he had expressed no 
intention, to the heres natus. Ifthe interest of the deceased legatees had been an interest 
in the produce of mere real estate not blended with the prod uce of personal estate, it had 
been admitted upon both hearings that the benefit of lapsed devises would, according to 


» Digby v. Legard (3), the principle of Hmblyn v. Freeman (7) and of many other cases, 


have accrued to the heir-at-law. It could not be denied that where a testator directed 
real estate to be sold for special purposes, if any of those purposes became incapable of 
taking effect, the heir-at-law would take because there was an end of the disposition when 
there was an end of the purposes for which it was made. It was contended that the testa- 
tor had not a special intention, but that he meant the produce of his real estate to be 
considered as personal estate, that he intended to convert it out and out, that he had not 
kept the funds distinct, but that he had blended them so as to be incapable of being 
distinguished, and that, therefore, Durouwr v. Motteux (2) and Mallabar v. Mallabar (1), 
were authorities in point that the whole fund is personal. A person might decide what 
would be the nature of his property after his death so as to preclude all question between 
real and personal representatives. But if he had not actually so decided, they on whom 
the law cast the title to personal estate could no more claim in a court of equity money 
arising from the sale of land than the heir could claim property admitted to be of a 
personal nature. 

As to the question of fact whether the testator meant that in some event only, or that 
in all events the produce of his real estates should be considered as personalty, it was 
admitted that in favour of his residuary legatees he meant to convert the whole into 
personalty in case all his residuary legatees should eventually take the whole, but had 
intimated no intention as to that part of the produce, as to which his disposition, in the 
event which had happened, has failed of effect. He converts it out and out, indeed, if 
one spoke of his intention as to the qualities of the property which his legatees were to 
take, but as to such part of the property as in the event they had not taken, he had not 
determined upon its nature. He never meant to determine upon its nature as between 
his heir-at-law and his personal representative or next-of-kin, because he appeared not to 
have adverted to the possibility of any events taking place which would give the one or 
the other an interest in his property, and he designed no part of his property for either. 
In the event the one or the other must take some part of it, but to say he had made it all 
personal property, and that, therefore, the law must give it to the next-of-kin, was to apply 
an argument deduced from what was the testator’s intention in case events had taken 
place which had not occurred for the sake of proving a similar intention, if circumstances 
happened directly contrary to those with relation to which only the testator framed his 
intention. To argue from what the testator intended with respect to residuary legatees 
by way of proving that he intended the same in favour of his next-of-kin was to reason 
from a case in which intention was expressed to prove a like intention in a case which 
supposed the absence of intention, though the testator, therefore, intended that his 
legatees, if they had lived, should take their respective shares of such part of the general 
surplus as was produced by the sale of the real estates as money, he had not declared 
any intention relative to its nature in case that particular event of his Should be dis- 
appointed. In the event, therefore, which had happened, it was so much undisposed of 
arising from the sale of lands. Such money in this court was land, and as such the heir 
claimed it. Suppose all the fifteen legatees had died in the lifetime of the testator, would 
it not have been competent to the heir-at-law to have insisted in equity that no sale 
should be made of the real estate? Would it have been possible to contend that because 
the testator had blended the funds in order to make a disposition which never took effect, 
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and without a view to any other given circumstances, that he had, therefore, blended 
them if in the event he had made no disposition; that because he had made the real 
al to give it to his residuary legatees and to disappoint his heir, he meant 
also to disappoint his heir whether his residuary legatees did or did not, in the event, 
take the benefit of that disposition? The fact of his having blended the funds proved not 
a mere inattention, not mere indifference to the interest both of his next-of-kin and his 
heir-at-law, but it proved a purpose hostile to both. Could that fact be a ground 
whence to infer that in a change of circumstances he had a purpose of kindness and 
bounty to the next-of-kin and adverse to the interest of the heir only? The reason of the 
intention ceasing, the intention should be taken to have ceased. The testator meant to 
change the legal qualities of his property when he meant to alter the disposition which the 
law would make of his property, but if, in the event, the law was to make the disposition 
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estate person 


of any part of the property, he meant, for aught that appears to the contrary (and some- 
thing must appear to the contrary to defeat the claim of the heir), that the law which 
made the disposition should decide on the qualities of the property of which it was to 


dispose. If because all the residuary legatees had died the heir could have prevented a — 


sale, was it to be said that because a sale must be made, he should not have that part of 
its produce which the objects of the testator’s bounty could not take? It was not true 
that where it was necessary that a sale should be made to effectuate the testator’s 
purposes which were capable of taking effect, such sale would convert the nature of that 
part of its produce which could not be applied according to the testator’s intention. 
[Counsel then dealt at length with the cases mentioned at p. 227, supra, and concluded :] 
If the shares of the deceased legatees in the overplus are undisposed, parts of those shares 
being constituted by money arising from the sale of real estate, the heir is entitled to 
such part; that the intention of the testator, in the events that have happened, does not 
destroy his claim; and that this is a case to which the principles of the adjudications 
cited by the counsel for the next-of-kin, do not apply. 


LORD THURLOW, L.C., reversed the decree, directing an account to be taken of the 
personal estate and the money arising from the sale of the real estate, and that the share 
of the deceased legatees in the overplus should be divided between the next-of-kin and the 
heir, i.e., so much of those shares as was constituted of the personal estate to the next-of- 
kin and so much as was made up of the produce of the real estate to the heir. He said 
that he fully approved the determination in Digby v. Legard (3). He used to think, when 
it was necessary for any purposes of the testator’s disposition to convert land into 
money, that the undisposed money would be personalty, but the cases fully proved the 
contrary. It would be too much to say that, if all the legatees had died, the heir could, 
as he certainly might, prevent a sale, and yet to say that because a sale was necessary 
the heir should not take the undisposed part of the produce. The heir must stand in the 
place of the residuary legatees who died as to the produce of the real estate. He said, he 
approved the distinctions made in behalf of the heir, and decreed as before. ; 


D 


Rolls Ct.] THOMSON »v. THOMSON 231 


THOMSON v. THOMSON 


[Rotts Court (Sir William Grant, M.R.), July 19, 27, 1802] 
[Reported 7 Ves. 470; 32 E.R. 190] 


Contract—Illegality— Public policy—Sale of command of East India ship—Breach of 
contract— Damages— Right to follow com pensation to purchaser on retirement. 
; G. T. was the commander of an East India ship. He sold the command to W. T., 
it being agreed that W. T. should pay him an annuity while he (W. T.) remained 
commander, and a lump sum when he retired. W. T. having retired, he received 
compensation from the East India Co., but refused to make the agreed payment. 
C Held: the agreement for the sale of the command of the ship was illegal, and 
although, if the agreement had been legal, G. T. (or his assigns) would have been 
entitled to follow the compensation moneys, no suclr right existed, as there was no 
right to recover from W. T. himself. 


Notes. Referred to: Woodhouse v. Meredith (1820), 1 Jac. & W. 204; Ewing v. 
Osbaldiston (1837), 2 My. & Cr. 53; Sharp v. Taylor (1849), 2 Ph. 801; Beeston v. 
D Beeston (1875), 45 L.J.Q.B. 230; Sykes v. Beedon (1879), 11 Ch.D. 170. 
As to actions on contracts involving illegality, see 8 Hatspury’s Laws (3rd Edn.) 
148, and ibid., vol. 14, pp. 530, 531; and for cases see 12 Dicest (Repl.) 275-277. 


Cases referred to: 
(1) Hast India Co. v. Neave (1800), 5 Ves. 173; 31 E.R. 530, L.C.; 18 Digest (Repl.) 
158, 1402. 
E (2) Blachford v. Preston (1799), 8 Term Rep. 89; 101 E.R. 1282; 12 Digest (Repl.) 
275, 2115. 
(3) Hx parte Mather (1797), 3 Ves. 373; 30 E.R. 1060, L.C.; 12 Digest (Repl.) 326, 
2528. 
(4) Watts v. Brooks (1798), 3 Ves. 612; 30 E.R. 1181, L.C.; 12 Digest (Repl.) 300, 
F 2313. 
(5) Vandyck v. Hewitt (1800), 1 East, 96; 102 E.R. 39; 29 Digest (Repl.) 353, 273 
(6) Tenant v. Elliott (1797), 1 Bos. & P. 3; 126 E.R. 744; 12 Digest (Repl.) 51 
1473. 
(7) Petrie v. Hannay (1789), 3 Term Rep. 418; 10 E.R. 652. 


Action for breach of contract. 

G By articles of agreement, between William Thomson and his brother George Thomson 
dated Dec. 5, 1770, reciting that George Thomson, late commander of the ship Calcutta 
in the service of the East India Co., had resigned the command thereof in favour of 
William Thomson, it was witnessed, and William Thomson covenanted with George 
Thomson, that he, William Thomson, should during so long time as he should continue 
to be commander of the said Calcutta indiaman pay to George Thomson, his executors, 
etc., an annuity of £200, as therein mentioned. Further that if William Thomson should 
at any time hereafter quit the service of the company or resign the command of the said 
ship, he should, to the good liking of George Thomson, his executors, etc., cause and 
procure the next succeeding commander of the said ship either to pay such sum as should 
in the judgment of George Thomson, his executors, administrators, or assigns, be deemed 
a full and fair equivalent, price, or satisfaction, for said annuity of £200, or otherwise to 
bind and oblige himself, his heirs, executors, and administrators, to continue the pay- 
ment of said annuity of £200 during so long time as he should continue to command said 
ship; and also on his resigning or quitting such command to bind and oblige himself to 
pay such sum of money as in the opinion of two skilful and disinterested persons, to be 
chosen in manner therein mentioned, should be deemed a fair satisfaction and compensa- 
tion for said annuity; and George Thomson thereby agreed that he, his executors, ete., 
should stand possessed of and interested in all and every sum and sums of money, which 
should be paid to or received by him or them in pursuance of the articles in trust for the 
benefit of his two sons George and William Thomson as therein mentioned. 
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oe 


i : ing attained the 
George Thomson, the eldest son of George Thomson the elder, having 


age of twenty-one in 1785, and his brother William Thomson the younger in 1787, their 
father assigned to them all his interest under the articles. W illiam Thomson the ree 
becoming a bankrupt, his nephews obtained an order to prove under the commission t le 
arrears of the annuity. Afterwards William Thomson the elder having obtained his 
certificate, and being appointed commander of the ship Lord Thurlow, which was taken 
up by the company in the room of the Calcutta, and insisting, that he did not remain 
liable to the annuity, an action was brought for the arrears, and a judgment was obtained 
against him; and the amount levied under an execution. From that time the annuity 
was paid up to Christmas, 1800, when another commander was appointed to the Lord 
Thurlow; William Thomson having relinquished the command, and quitted the service. 
Under the regulation adopted by the East India Co. in 1796, to prevent the sale of com- 
mands of their ships, an allowance was made to William Thomson the elder of £3,540 of 
which £2,040 was secured by the bonds of the company, delivered to Archibald Paxton, 


agent for William Thomson ; and the remainder was to be paid when the Lord Thurlow ; 


? 


should return to England. 

The bill was filed by George Thomson the younger, praying that the money on the 
securities received from the company might be invested in securities to satisfy the annuity 
of £200; and that such annuity might be paid to the plaintiff and the defendant William 
Thomson junior, until the compensation for the same shall be paid; and that the value 
of such annuity or the compensation might be ascertained and paid out of the money 
allowed by the company to the defendant William Thomson senior; and in the meantime 
that the bonds might be secured. 


Piggott and Cox for the plaintiff. 
Romilly for the defendant. 


SIR WILLIAM GRANT, M.R.—In Last India Co. v. Neave (1) (5 Ves. at p. 181) Lorp 
LovucuporoucnH, L.C., held the same doctrine as in [ Blachford v. Preston (2)]| the case 
cited; that this is an illegal agreement. There is an equity against the fund, [ admit; 
if you can get at it by a legal agreement. The defence is very dishonest: but in all 
illegal contracts it is against good faith as between the individuals to take advantage of 
that. A man procures smuggled goods, and keeps them, but refuses to pay for them. So 
in the underwriter’s case, an insurance contrary to the Act of Parliament, the brokers had 
received the money, and refused to pay it over; and it could not be recovered: see Hx 
parte Mather (3); Watts v. Brooks (4); Vandyck v. Hewitt (5). No matter who complains 
of it, the thing is illegal. You have no claim to this money except through the medium 
of an illegal agreement; which according to the determinations you cannot support. I 
should have no difficulty in following the fund, provided you could recover against the 
party himself. Ifthe case could have been brought to this, that the company had paid 
this into the hands of a third person for the use of the plaintiff, he might have recovered 
from that third person; who could not have set up this objection, as a reason for not 
performing his trust. Z'enant v. Elliott (6) is, I think, an authority for that. But in this 
instance it is paid to the party; for there can be no difference as to the payment to his 
agent. Then how are you to get at it except through this agreement? There is nothing 
collateral; in respect of which, the agreement being out of the question, a collateral 
demand arises; as in the case of stock-jobbing differences (Petrie v. Hannay (7)). Here 
you cannot stir a step but through that illegal agreement; and it is impossible for the 
court to enforce it. I must, therefore, dismiss the bill. 

Bill dismissed. 

Norte: An appeal against this decision was subsequently withdrawn with the approval 
of the Lord CHaNceLior, the parties having come to a compromise. 


be 
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ELLIOT v. DAVIS 
Court oF ComMon PLEAS (Lord Eldon, C.J., Heath, Rooke and Chambre, JJ.), Novem- 
ber 27, 1800] 
[Reported 2 Bos. & P. 338; 126 E.R. 1314] 
Bond—Joint and several bond—Execution by A. as joint and several bond of himself and 
B.—No authority to bind B.—Liability of A. 
A. executed a bond as the joint and several bond of himself and B. and signed it 
‘A. and B.” having no authority from B. so to do. 
Held: the bond was good as the several bond of A. 


Notes. As to execution of bonds, see 3 HaLtspury’s Laws (3rd Edn.) 334; as to joint 
and several covenants, see generally 11 Hatspury’s Laws (3rd Edn.) 448 et seq.; and 
for cases see 7 Dicest (Repl.) 186, 187. 


Case referred to: 
Cromwell v. Grumsden (1698), 1 Ld. Raym. 335; Comb. 477; Holt, K.B. 502; 2 Salk. 
462; 12 Mod. Rep. 193; 91 E.R. 1119; sub nom. Crumwell v. Grunsdale (1696), 
5 Mod. Rep. 281; 7 Digest (Repl.) 185, 175. 


Rule Nisi obtained by the defendant to set aside the verdict and enter a nonsuit in an 
action of debt on a bond. The defendant pleaded non est factum. 

At the trial before Lorp ELpon, C.J., it appeared that the bond in question was given 
to the plaintiffs by the defendant as surety for a third person; that previous to its execu- - 
tion, the defendant having brought the bond to the plaintiff’s counting-house filled up 
with his own name only as a surety, it was objected on the part of the plaintiffs that they 
meant to have the joint security of the defendant and his partner, one Marsh; that on 
this objection being made the bond was, with the consent of the defendant, but in the 
absence of Marsh, altered into a joint and several bond in the names of the defendant and 
Marsh, and being signed by the defendant ‘* Davis and Marsh”’ was by the former regularly 
sealed and delivered as his deed; and that Marsh, on being informed of the transaction 
expressed his disapprobation of what the defendant had done. On this evidence it was 
insisted on the part of the defendant that there was no regular single execution of the 
bond, there being but one seal, against which were set the names of ‘‘ Davis and Marsh,” 
and that the execution, therefore, being insufficient as against both, was insufficient also 
as against the defendant. 

A verdict was found for the plaintiffs, with leave to the defendant to move to have that 
verdict set aside and a nonsuit entered. Accordingly a rule nisi was obtained for that 
purpose. 


- 


Serjeant Cockell for the plaintiffs, showed cause against the rule. 
Serjeant Sellon for the defendant, in support of the rule. 


LORD ELDON, C.J.—The alteration which was made in the bond appears to have been 
as much the act of the defendant as of the plaintiff, so that no argument in his favour 
can be drawn from that circumstance. His single security being objected to, he offered 
to execute a bond for himself and his partner Marsh, having no authority from the latter 
to bind him. The way in which this obligation begins is this: ‘‘ Know all men by these 
presents I T. Davis and G. Marsh,” etc. The defendant meant it to be his several bond, 
and the joint and several bond of himself and Marsh. Having had no authority to bind 
Marsh, the bond becomes the several bond of the defendant, but not the joint and several 
bond of himself and Marsh. The bond being sealed and delivered is sufficient, and we 
would, if it were necessary, hold him to have described himself by the name of *'T. Davis 
and G. Marsh,” and to be estopped from showing that his name is T. Davis only. 


HEATH, ROOKE and CHAMBRE, JJ., concurred. ; 
Rule discharged. 


pe 
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FARMER v. RUSSELL AND ANOTHER 


{Court oF COMMON Puras (Eyre, C.J., Buller, Heath and Rooke, JJ.), June 19, 1798] 
[Reported 1 Bos. & P. 296; 126 E.R. 913] ; 
Money due under illegal contract paid to third person—T hird 
ignor j ity—Ri l 10 illegal contract to recover. ; 

person ignorant of illegality Right of party to 7 ne . 

2 claim based on an illegal contract and tending to facilitate its execution cannot 
be maintained, but where under an illegal contract money 18 paid to a third person 
to the use of a party to the contract, the third person being in no way privy to or 
cognisant of the illegal contract, the party to the illegal contract is entitled to re- 
cover the money so paid from the third party in an action for money had and received. 
Notes. Distinguished: Hastelow v. J ackson, [1824-34] All E.R.Rep. 529 on icholson v. 

Gooch (1856), 5 E. & B. 999. Considered: Sykes v. Beadon (1879), 11 Ch.D.170. Referred 


Money Had and Received— 


A 


to: Bousfield v. Wilson (1846), 16 M. & W. 185; Sharp v. Taylor (1849), 2 Ph. 801; - 


Beeston v. Beeston (1875), 45 L.J.Q.B. 230; Gordon v. Metropolitan Police Chief Comr., 
[1908-10] All E.R.Rep. 192. 


As to the action for money had and received, see 8 Harspury’s Laws (3rd Edn.) 235 


et seq. For cases see 12 Dicust (Repl.) 605 et seq. 

Cases referred to: Fr 
(1) Tenant v. Elliott (1797), 1 Bos. & P.3; 126 E.R. 744; 1 Digest (Repl.) 512, 1473. 
(2) Camden v. Anderson (1798), 1 Bos. & P. 272; 126 E.R. 900, Ex. Ch.; 29 Digest 

(Repl.) 185, 1238. 

(3) Walker v. Chapman (prior to 1780), cited in 2 Doug.K.B. at p. 471. 

(4) Alcinbrook v. Hall (1766), 2 Wils. 309 ; 95 E.R. 828; 25 Digest (Repl.) 433, 129. 
(5) Faikney v. Reynous (1767), 4 Burr. 2069; 1 Wm. Bl. 633. 

(6) Barjeau v. Walmsley (1746), 2 Stra. 1249; 93 E.R. 1161; 25 Digest (Repl.) 438, 
198. 

Also referred to in argument: 

Jaques v. Withy (1788), 1 Hy. Bl. 65; 126 E.R. 40; 12 Digest (Repl.) 303, 2334. 

Rule Nisi for an order to set aside a verdict entered for the defendants in an action 
for breach of contract and money had and received by the defendants who were com- 
mon carriers. 

The first count in the declaration was on a special agreement not to deliver the goods 
in question without receiving the money for them. The other counts were general, 
among which was one for money had and received. At the trial it was proved by the 
plaintiff that he had agreed to send certain goods, called medals to a person at Ports- 
mouth, and that they were taken by the carriers on delivery, the meaning of which term 
was that the carriers were to receive 2d. in the pound commission and were not to deliver 
the goods without receiving payment for them. It appeared, however, that the medals 
were in fact counterfeit halfpence sent to Portsmouth for the purpose of being distributed 
among the sailors, but no other knowledge of the contents of the boxes in which these 
goods were packed could bé brought home to the defendants than what might be implied 
from the circumstance of one of the boxes having been accidentally opened in the presence 
of a clerk of the defendants who saw the counterfeit halfpence. The defendants had 
received money from the person at Portsmouth, and had accounted to the plaintiff for 
the whole of it except £13, the subject of the present action. Rooxs, J., before whom 
the cause was tried at GumLDHALL, London, told the jury that, if the counterfeit halfpence 
were sent as an imposition on the public, the contract between the parties was illegal and 
no action could arise out of it, and that the carriers did not seem to him wholly exempt 
from crime as they appeared to be acquainted with the nature of the goods. A verdict 
was found for the defendants, with leave to move to set it aside and enter a verdict for 
the plaintiff if the court should be of that opinion. 

A rule nisi was obtained on the authority of Tenant v. Elliott (1). 


e 


5) 
6 


Serjeant Adair and Serjeant Shepherd showed cause against the rule. 
Serjeant Cockell in support. 


Od 


C.P.] FARMER v. RUSSELL (Eyre, C.J.) 235 


EYRE, C.J.—If I could be satisfied that the defendants in this case ought to be con- 
sidered as insuring the performance of an illegal contract, I should be of opinion that a 
demand necessarily connected with an illegal contract and tending to facilitate the 
execution of it, would be vitiated by that contract, but my doubt is whether he can be so 
considered. The question, therefore, is whether the defendants are competent to state 
the transaction with the party at Portsmouth, and make any use of it. 

It seems to me that the plaintiff's demand arises simply out of the circumstance of 
money being put into the defendants’ hands to be delivered to him. This creates an 
indebitatus from which an assumpsit in law arises, and on that an action on the case may 
be maintained. It was on this ground that the court proceeded in Tenant v. Elliott (1), 
and I find myself under a difficulty in making any distinction between that case and the 
present. The illicit trading there was as much malum in se as the transaction here. For 
it was held in the Exchequer Chamber in Camden v. Anderson (2) that violating a pro- 
hibition of a species of commerce in which the interest of the country was concerned was 
not merely malum prohibitum but malum in se, and Lam well satisfied with that de- 
cision. Tenant v. Elliott (1) had the same foundation as Camden v. Anderson (2), viz., an 
insurance on trade to the East Indies carried on by a subject of this country in violation 
of the East India Co.’s charter. In Tenant v. Elliott (1) the court were of opinion that 
though the insurance was clearly void, yet that the broker into whose hands the money 
was paid had nothing to do with the illegality of the contract. The obligation on him 
arose out of the fact of the money having been received by him for the use of a third 
person, which created a promise in law to pay, and it was well said by Butter, J., that 
even the man who had paid over money to another’s use could not dispute the legality of 
the original consideration. 

The case, therefore, is brought to this, that the money is got into the hands of a person 
who was not a party to the contract, who has no pretence to retain it, and to whom the 
law could not give it by rescinding the contract. Though the court will not suffer a party 
to demand a sum of money in order to fulfil an illegal contract, yet there is no reason why 
the money in this case should not be recovered notwithstanding the original contract was 
void. The difficulty with me is that the contract with the carriers cannot be connected 
with the contract between the plaintiff and the man at Portsmouth, and in that view I 
think the verdict is not to be supported. However, I incline to a new trial on another 
ground. It does not clearly appear that the defendants were not themselves parties to 
the original contract for there was a circumstance in the report which gave much counten- 
ance to the idea that they knew what they were doing, viz., lending their assistance to an 
infamous traffic. In that case the rule melior est conditio possidentis will apply, for, if 
the contract with him be stained by anything illegal, the plaintiff shall not be heard in a 


court of law. 


BULLER, J.—I think the knowledge and participation of the defendants is not made 
out by the evidence reported, nor, indeed, if it had been, would it have made any difference 
in the case of an action for money had and received, which is not founded on the illegal 
contract, but on a ground totally distinct from it: Walker v. Chapman (3). It seems to 
me that all the confusion in this case has arisen from the plaintiff having proved too much 
at the trial. He should have shown that the defendants had received so much money to 
their use, and it [would then have been] immaterial whether the money were paid ona legal 
or an illegal contract. The cases come up to that point—Aleinbrook v. Hall (4), vou 
was the case of money lent to pay a bet at a horse race, and Faikney v. Reynous (5), 
one of money lent to pay differences in a stock-jobbing bargain, where the defendant was 
privy to the transaction. It has been said that if money be lent to pay differences in ha 
Alley [i.e., Change Alley, London, scene of the gambling in South Sea and other aaa ks], 
the party lending it with full knowledge of the purpose to which it is to be applie pee 
recover. Here the money having been paid by another to the plaintiff's use, the illega 
contract is out of the question. I am unable to distinguish this case from that of Tenant 


y. Elliott (1). 


HEATH, J.—I am of the same opinion. In Tenant v. Elliott (1) the defendant was 
- é . * . 
employed as agent to negotiate an illegal insurance and was privy to the whole transaction, 
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and yet the money there was considered as coming into his hands to the use of another 
person. I look on the matter in the same light as if the money had been paid into the 
hands of a banker who could never be allowed to say that it was paid in on an illegal 
consideration. In the case of a stakeholder the court would inquire into the transaction, 
but the distinction is that whether the consideration be good or bad, a man may recover 
his own money, though not that of another person. Barjeau v. Walmsley (6), where a 
party was allowed to recover money lent to another to game withal, is very strong. 


ROOKE, J.—I agree with my Lord and my brothers that there ought to be a new trial 
in this case, though I cannot agree with them in the reasons on which they are inclined to 
direct it. 

The plaintiff is to recover on his own merits, not on the demerits of the defendants. 
If he has no merits or if he discloses a case of foul fraud on his own part, I think he ought 
not to be heard, however great the demerits of the defendants may be. The plaintiff in 


this case is concerned in a traffic not merely forbidden, but fraudulent and indictable, — 


viz., the uttering counterfeit tokens and counterfeit halfpence. He endeavours to carry 
on this traffic with complete security to himself as to payment. He knows he cannot 
recover payment as for goods sold and delivered, and, therefore, he contracts with the 
defendants to carry the goods and receive the money for them on a commission of 2d. in 
the pound. By these means he secures himself as to the payment, and the defendants 
become his agents to sell for ready money. They are instruments of fraud in the hands 
of the plaintiff, and, being such instruments, they behave dishonestly to their principal. 
Shall the court assist such a principal to recover his money out of the hands of his agents, 
or shall it not rather say: ‘‘If you will employ agents in a fraudulent transaction, you 
must rely on the fidelity of your agents, for the court will not assist you?” 

A distinction has been taken between the defendants’ being privy to the fraudulent 
transaction, and not being privy toit. I thought at the trial that there was evidence of 
the defendants’ knowledge, and I told the jury so. In that, I probably made some mis- 
take because neither my own note, nor the memory of counsel, supply me with a fact, 
which yet makes an impression on my memory, viz., that some of the goods were ill- 
packed and the packages broken so that the defendants must probably have known the 
contents. To clear up this matter, if the court think the point of law in the plaintiff’s 
favour (supposing the defendants to have no knowledge of the contents of the packages), 
it may be right to send the parties to a new trial. 

But on the best consideration I can give this case, I do not think that this fact, found 
one way or the other, can vary the ground on which the cause should be decided. The 
ground on which I form my opinion is that the plaintiff ought not to be heard to make a 
claim in a court of justice founded on a transaction for which he ought to be indicted. 
He disclosed the whole transaction by his own witnesses in establishing his own case on 
the first count against the defendants for not receiving ready money, and, he having 
disclosed it, I think the court ought not to shut its eyes against it, but to notice the trans- 
action as fully as if disclosed in a declaration or on a special verdict. The distinction as 
to the knowledge or ignorance of the. defendants, if allowed, will produce this strange 
consequence that, if they be innocent, they will be answerable in this action, but, if 
guilty, they will be free. Their innocence shall work a loss to them, their guilt ‘cheat Be 
sacra fo ou hs grid of uel al Eng oa eae ee 
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A money he contracted to give me in the hands of the defendant ; and the defendant refuses 
to pay it over to me,” I think the court would reject his demand. Tenant v. Elliott (1) 
im not precisely in point ; it proceeds on a general principle to which the circumstances 
of that case may be applicable but to which the circumstances of the present case form 
an exception. It is not there stated whether the circumstances which support the objec- 
tion were proved on the part of the plaintiff or on the part of the defendant. The assured 
did not by that contract secure himself at all events against loss, though he broke the law 
by ordering the insurance in question. Neither the broker nor he could enforce payment 
from the underwriter, whereas here is a contract to secure the plaintiff against loss in a 
fraudulent traffic and the defendants (whether privy or not to the fraud) are the agents to 
secure him by dealing for ready money only. If the plaintiff will employ an agent in such 
. a a Rena he must rely on the honesty of his agent, and I think the law ought not to 
assist him. 


bo 


EYRE, C.J.—If it be possible to mix the original transaction with the contract on which 
the action is brought, I agree with Rooke, J., in all his conclusions. 


Rule absolute for new trial. 


SCOTT AND ANOTHER v. TYLER 


[Court oF CHancery (Lord Thurlow, L.C., and Lords Commissioners), December 20 
1788] 
| [Reported 2 Bro.C.C. 431; 2 Dick. 712; 29 E.R. 241] 
EF Will—Condition—M arriage—Restraint—Gift to fail if marriage before 21 without 
mother’s consent. 

By his will the testator gave to M.C.T. a half of certain stock on her attaining the 
age of 21 if she were then unmarried, and on her attaining the age of 25 the remainder 
of the stock if she were still unmarried. If she married before she was 21 with the 
consent of her mother he directed that one half of the stock be settled on her for her 
separate use and her issue in such manner as her mother thought proper and the other 
half as she (M.C.T.) thought fit. M.C.T. married at the age of 18 without her mother’s 
consent. 

Held: the condition was not void as being an illegal restraint on marriage, and 
M.C.T. was not entitled to the stock. 


W ill—Condition—Marriage—Restraint—Condition requiring  consent—Condition 
against marriage by widow—Annuity during widowhood—Condition prescribing 
ceremonies and place of marriage—Limitation of age for marriage. 

Per Lorp Tuurtow, L.C.: A condition in a will requiring consent to marriage is 
lawful as not restraining marriage generally. A condition that a widow shall not 
marry is not unlawful. An annuity during widowhood is good. A condition pre- 
scribing due ceremonies and place of marriage is good. Still more is a condition 
good which only limits the time to 21 or any other reasonable age, provided it be 
not used evasively as a cover intended to restrain marriage generally. 


Notes. Considered: Lloyd v. Branton (1817), 3 Mer. 108; Godfrey v. Hughes (1847), 
5 Notes of Cases, 499; Newton v. Marsden (1862), 2 John. & H. 356. Applied: Re 
Whiting’s Settlement, Whiting v. De Rutzen, |1905] 1 Ch. 96. Referred to: Pearce v. 
Loman, Pearce v. Taylor (1796), 3 Ves. 135; Stackpole v. Beaumont (1796), 3 Ves. 89; 
Clarke v. Parker, {1803-13] All E.R.Rep. 301; Morley v. Rennoldson, Morley v. Linkson 
(1843), 2 Hare, 570; Bellairs v. Bellairs (1874), L.R. 18 Eq. 510; Graham v. Drummond, 
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[1896] 1 Ch. 968; Re Nourse, Hampton v. Nourse, [1899] 1 Ch. 63; Re Hewett, Eldridge v. 
les, [1918-19] All E.R.Rep. 530; Re Fentem, Cockerton v. Fentem, [1950] 2 All E.R. 
10738. 

As to conditions in wills in restraint of marriage, see 39 Hatspury’s Laws (3rd Edn.) 
918-922. For cases see 48 DicEst (Repl.) 352-362. 


Cases referred to: 

(1) Hervey v. Aston (1736), Cas. temp. Talb. 212; reversed sub nom. Harvey v. Lady 
Aston (1737), 1 Atk. 361; 2 Com. 726; 2 Eq. Cas. Abr. 539; 26 E.R. 230; sub 
nom. Hervey v. Aston, West temp. Hard. 350; Willes, 83; 48 Digest (Repl.) 
380, 3282. 

(2) Reynish v. Martin (1746), 3 Atk. 330; 26 E.R. 991; sub nom. Rhenish v. Martin, 
1 Wils. 130, L.C.; 48 Digest (Repl.) 356, 307. : 

(3) Elton v. Elton (1747), 1 Ves. Sen. 4; 3 Atk. 504; 1 Wils. 159; 27 E.R. 853, L.C.3 
48 Digest (Repl.) 360, 3114. 


(4) Long v. Dennis (1767), 4 Burr. 2052; 1 Wm. BL. 630; 98 E.R. 69; 48 Digest - 


(Repl.) 333, 2865. 
(5) Wheeler v. Bingham (1746), 1 Wils. 135; 3 Atk. 364; 95 E.R. 535, L.C.; 48 Digest 
(Repl.) 353, 3039. 
(6) Piggot v. Morris (1725), Cas. temp. King, 26; 2 Eq. Cas. Abr. 214; 25 E.R. 203, 
L.C.; 48 Digest (Repl.) 381, 3295. 
(7) Underwood v. Morris (1741), 2 Atk. 184; 26 E.R. 515; 48 Digest (Repl.) 353, 
3038. 
(8) Semphill v. Bayly (1721), Prec. Ch. 552; 2 Eq. Cas. Abr. 213; 24 E.R. 252; 48 
Digest (Repl.) 353, 3032. 
(9) Garbut v. Hilton (1739), 9 Mod. Rep. 210; 1 Atk. 381; 88 E.R. 403; 48 Digest 
(Repl.) 360, 3106. 
(10) Bellasis v. Ermine (1663), 1 Cas. in Ch. 22; Freem. Ch. 171; 22 E.R. 674, L.C. ; 
48 Digest (Repl.) 352, 3020. 
(11) Gillet v. Wray (1715), 1 P.Wms. 284; 24 E.R. 390; 48 Digest (Repl.) 353, 3031. 
(12) Hemmings v. Munckley (1783), 1 Bro.C.C. 304; 28 E.R. 1147; sub nom. Hemings 
v. Munckley, 1 Cox, Eq. Cas. 38, L.C.; 48 Digest (Repl.) 354, 3042, 
(13) Fry v. Porter (1670), 1 Mod. Rep. 300; 1 Cas. in Ch. 137; 2 Rep. Ch. 26; 1 Eq, 
Cas. Abr. 111; 86 E.R. 898; 48 Digest (Repl.) 293, 2590. 
(14) Bertie v. Lord Falkland (1698), Freem. Ch. 220; 3 Cas. in Ch. 129; 12 Mod. Rep. 
182; 1 Salk. 231; 22 E.R. 1171; sub nom. Falkland (Viscount) v. Bertie, 
2 Vern. 333; on appeal, Colles, 10; 22 E.R. 1171, H.L.; 48 Digest (Repl.) 351 
3011. . ; 
(15) Lady Mansell v. Mansell (1757), Wilm. 36; 97 E.R. 14; 40 Digest (Repl.) 642 
ue 1337 
(16) Ready v. Colson (1743), unreported. 
(17) ane hs <e ee 2 see 452; 23 E.R. 890; sub nom. Ashton v. Ashton, 
rec. Ch. 226; sub nom. Anon., 2 Eq. Cas. 21s igest 
fee on q. Cas. Abr. 212; 48 Digest (Repl.) 331, 
Also referred to in argument: 
Pulling v. Reddy (1743), 1 Wils. 21. 
Sutton v. Jewke (1674), 2 Rep. Ch. 95 ; 21 E.R. 626; 48 Digest (Repl.) 353, 3022. 
Jarvis v. Duke (1681), 1 Vern. 19; 23 E.R. 274, L.C.; 48 Digest (Repl.) 353, 3025 
Stratton v. Grymes (1698), 2 Vern. 357; 23 E.R. 825; 48 Digest (Repl ) 353, 302 ; 
Creagh v. Wilson (1706), 2 ; BE 48 Di Pe eteriae 
reagh v. Wilson ( ), 2 Vern. 572; 23 E.R. 972; 48 Digest (Repl.) 360, 3107 
Chauncy v. Graydon (1743), 2 Atk. 616; 26 E.R. 768, L.C.; 48 Digest (Repl.) 344, 


2947. 
Amos v. Horner (1699), 1 Eq. Cas ; ; : : 
pik (1699), 1 Eq. Cas. Abr. 112; 21 E.R. 920; 48 Digest (Repl.) 353, 


Garret v. Pritty (1693), 2 Vern. 293; 23 E.R. 790; 48 Digest (Repl.) 353, 3027 


Randal v. Payne (1779), 1 Bro.C.C bis ; : 
se yne ( ), 1 Bro.C.C. 55; 28 E.R. 980, L.C.; 48 Digest (Repl.) 341, 
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Grisley v. Lother (1613), Hob. 10; 80 E.R. 161; sub nom. Gresley v. Luther, 1 Brownl. 
18; Moore, K.B. 857; 12 Digest (Repl.) 201, 7391. 

Fraunces’s Case (1609), 8b Co. Rep. 89b; 77 E.R. 609; sub nom. Miller v. Francis 
Brownl. 277; 48 Digest (Repl.) 345, 2952. . 

Daley v. Desbouverie (1738), 2 Atk. 261 ; 26 E.R. 561; sub nom. Daly v. Desbouverie, 
West temp. Hard. 547, L.C.; 48 Digest (Repl.) 356, 3066. 

. ee od — a one e ae : ss E.R. 490; 40 Digest (Repl.) 664, 1573. 

Aces a . ts as Sates aie E.R. ihe 48 Digest (Repl.) 358, 3084. 
stages ; (07 i 1) (1682), 1 V ern. 79, 167; 1 Eq. Cas. Abr. 108; 
zo LK. 325, 391, L.C.; 48 Digest (Repl.) 332, 2842. 

King v. Withers (1712), Gilb. Ch. 26; Prec. Ch. 348; 1 Eq. Cas. Abr. 112; 25 E.R. 19; 
48 Digest (Repl.) 353, 3030. 

reheat Lysaght (1733), 2 Bro. Parl. Cas. 261; 1 E.R. 931; 48 Digest (Repl.) 356, 

wll. 

Gulliver d. Corrie v. Ashby (1766), 4 Burr. 1929; 1 Wm. BI. 607; 98 E.R. 4; 35 Digest 
(Repl.) 792, 75. 3 

meee v. Norwood (1637), 1 Rep. Ch. 121; 21 E.R. 525; 48 Digest (Repl.) 354, 
3051. 

Vitner v. Pix (1639), Toth. 130; 21 E.R. 145; sub nom. Vinter v. Pix, 1 Rep. Ch. 121; 
48 Digest (Repl.) 332, 2846. 

Fleming v. Walgrave (1664), 1 Cas. in Ch. 58; 22 E.R. 693; 37 Digest (Repl.) 407, 
1363. 

Anon. (1673), Freem. Ch. 302; Freem.K.B. 302; 22 E.R. 1224; 48 Digest (Repl.) ° 
352, 3021. 

Rightson v. Overton (1677), Freem. Ch. 20; 2 Eq. Cas. Abr. 429; 22 E.R. 1030, L.C. ; 
48 Digest (Repl.) 353, 3023. 

Hicks v. Pendarvis (1678), 2 Eq. Cas. Abr. 212; Freem. Ch. 41; 22 E.R. 1046, L.C.; 
48 Digest (Repl.) 353, 3024. 

Earl of Salisbury v. Bennet (1691), 2 Vern. 223; Skin. 285; sub nom. Lord Salisbury’s 
Case, 2 Vent. 365; affirmed sub nom. Earl of Salisbury v. Bennet, Nels. 170; 
21 E.R. 818; sub nom. Bennett v. Lord Salisbury, Freem. Ch. 118, H.L.; 48 
Digest (Repl.) 353, 3026. 

Peyton v. Bury (1731), 2 P.Wms. 626; 24 E.R. 889; on appeal sub nom. Painton v. 
Berry, etc. (Administrators of Thornton) (1732), Kel.W. 37, L.C.; 48 Digest (Repl.) 
358, 3092. 

Parker v. Parker (1680), Freem. Ch. 58; 22 E.R. 1057, L.C.; 48 Digest (Repl.) 351, 
3001. 

Sprigg v. Sprigg (1700), 2 Vern. 394. 

Wright v. Horne (1726), 8 Mod. Rep. 222; 88 E.R. 159; sub nom. Wright v. Hall, 
Fortes. 182; 48 Digest (Repl.) 275, 2477. 

Butler v. Lady Bray (1560), 2 Dyer, 189b. 

Dawson v. Killet (1781), 1 Bro.C.C. 119; 28 E.R. 1023, L.C.; 49 Digest (Repl.) 


1048, 9S00. 
Bill for a declaration of the right of the plaintiffs to £10,000 South Sea stock and other 


relief. 


By his will Richard Kee, the putative father of the plaintiff, Margaret Christiana Scott, 


gave bequests to his grandson, Richard Dryer with remainder to Mrs. Elizabeth Tyler 


J and his god-daughter Margaret Christiana Tyler, and continued: 


**T will that my executors hereinafter named do, with all convenient speed, after 
my decease, purchase the sum of £10,000, South Sea annuities, 1751, in their names, 
on the trusts after mentioned, that is to say, on trust that they and the survivor and 
survivors of them do stand possessed thereof and out of the dividends pay or permit 
the said Elizabeth Tyler to take or receive yearly and every year as the same shall 
become payable the sum of £100, for the maintenance and education of my said god- 
daughter Margaret Christiana Tyler, until her age of twenty-one years, which will be 
on June 18, 1785, and add the surplus of such dividends from time to time to the said 


Be. 
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capital stock: and at her said age of twenty-one years, I will that one moiety of the 
said capital stock of £10,000, and the savings thereof, be paid and transferred to my 
said god-daughter in case she shall be then unmarried, and that at her age of twenty- 
five years, if she shall be then unmarried, [ will that the other moiety of the said 
£10,000, be then transferred to her for her own use and benefit ; but in case my said 

gvod-daughter shall marry before her said age of twenty-one years with the consent of 
ewe said mother Elizabeth Tyler I will, that one moiety of the said £10,000, with the . 
savings made, be settled on my said god-daughter, for her separate use, and her issue, 

in such manner as her said mother Elizabeth Tyler shall think proper, and the other: 
moiety thereof, with the surplus dividends disposed of as she my said god-daughter 

shall think fit; but in case my said god-daughter shall depart this life before her 
arrival at the age of twenty-five years unmarried, then and in such case, I give the 

said £10,000 to her said mother Elizabeth Tyler for her own use and benefit.” 


The testator also gave certain freehold tenements in Denmark Court, Strand, London, 
and some River Lee bonds to Margaret Christiana on her attaining the age of twenty-one 
years. In 1774 one James Cockburn made a will in which he appointed Elizabeth Tyler 
executrix and left Margaret Christiana £100. 

Richard Kee died in September, 1776, without revoking his will. The plaintiff Samuel 
Scott, about the latter end of 1782, paid his addresses to the plaintiff Margaret Christiana 
Tyler, and with her consent made proposals to the defendant, Elizabeth Tyler, relative 
to a marriage with,her daughter, offering to settle her whole fortune together with a 
reasonable part of his own, upon the marriage. This proposal was rejected by Elizabeth 
Tyler, but on May 17, 1783, when Margaret Christiana was 18 years old, he married her 
without her mother’s consent. The present bill, filed by Samuel Scott and Margaret 
Christiana Scott, prayed that the right of Margaret Christiana to the £10,000 South Sea 
stock might be declared and the same settled on the marriage; an account of the rents 
and of the houses in Denmark Court, payment of the £100 legacy given by Cockburn, and 
an account of the River Lee bonds. The defendant Elizabeth Tyler, by her answer, 
stated that the marriage of the plaintiffs was not by her consent, and contended that, for 
want of performance of that condition, the plaintiff Margaret Christiana had forfeited 
her legacy of £10,000 South Sea annuities, which had fallen into the residuary estate of 
the testator. 


Mansfield for the plaintiffs: Margaret Christiana Tyler, having married under her age 
of twenty-one, is entitled to the legacy of £10,000 South Sea annuities. If she married 
under that age, a moiety was to be settled on the marriage, the other to be paid as she 
should direct. She having married, is, therefore, become entitled to it. But itis objected, 
on the other side, that she is not entitled because her marriage with the other plaintiff 
was not with the consent of her mother whose consent was made necessary by the testa- 
tor’s will. The doctrine of our law is that wherever there is a personal legacy, or a por- 
tion, payable out of money only and not out of land, and a condition is annexed of not 
marrying without consent, the clause restraining marriage is construed to be in terrorem 
only and void, and it is immaterial whether the condition be precedent or subsequent. 
In this point our law follows the civil law as far as personal property is concerned. If 
this were a new case, and to be argued on principle, it would perhaps be a matter of more 
difficulty, but the law seems to be so fully settled, that it scarcely seems to be necessary 
to do more than mention a few of the leading cases: Hervey v. Aston (1); Reynish v. 
Martin (2); Elton v. Elton (3). According to these cases the plaintiff Margaret would 
be entitled to this legacy, and the condition requiring Mrs. Tyler’s consent would be pro 
tanto void, even if it be taken as a condition precedent. But, in truth, this is a condition 
subsequent. This plaintiff was entitled absolutely to this legacy although she did not 
marry ; marriage is not necessary to give her the legacy. The condition would, therefore 
operate to divest a gift which would otherwise have effect. The testator meant her ie 
have the legacy in all events at a certain period, and the clause respecting her marriage 
with Mrs. Tyler’s consent, was only meant to accelerate the payment. 


Scott on the same side: Independently of the clause containing the condition of marry- 
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ing with consent, it may be argued that the testator intended the legatee to have the 
£10,000, in every event except one, namely, that of her dying unmarried under the age of 
twenty-five years, which, by her marriage, is now become impossible. This is the only 
event in which he has given the legacy over, for it is settled that the bequest of a residue 
is never considered as having the effect of a bequest over of a particular legacy. But, on 
the authorities, it is clear, that, this being a personal legacy, the condition, so far as it 
requires the consent of Mrs. Tyler, is in terrorem only, and, therefore, void in law, and 
that in fact, the condition, as far as it is legal, is complied with by the marriage. Long v. 
Dennis (4), shows how averse the court always are from conditions in restraint of 
marriage by requiring consent even in the case where the legacy issues out of land. 
However, in the case of personalty the rule is fully established by Hervey v. Aston (1), 
that in this case our courts follow the rules of the civil law, and that by that law, two 
strict maxims are laid down: (i) that marriage ought to be free, and (ii) that a testament 
shall not be inofficious. With reference to these two maxims, a condition requiring con- 
sent to marriage was held to be void, whereby, the Court encouraged matrimony on 
sound principles of policy, and prevented heirs from being defeated of their inheritance 
by conditions requiring them to obtain consent from particular persons, which was a 
mode invented to evade the laws respecting inofficious testaments by requiring a consent 
which the testator knew to be impossible to obtain. On this subject the civil law was 
very strict, and it was immaterial whether the condition was precedent or subsequent, or 
whether there was any gift over or not; nor did it signify what relation the legatee bore 
to the testator. The condition was absolutely void: GopoLPHIN, ORPHAN’s LEGACY, 
p. 1,¢. 15. This shows that the only effect of the condition was that it made it necessary 
for the party to marry, and the other part of the condition, requiring consent, is unlawful 
and void. Marriage alone, therefore, is a compliance with the condition: GODOLPHIN, 
p. 3, ¢. 17. The subject is more fully considered in SWINBURNE ON WILLS, part 4, c. 12, 
p. 266. That these rules have been adopted by our law is clear from many cases, par- 
ticularly Wheeler v. Bingham (5); Elton v. Elton (3); and Piggot v. Morris (6). This last 
case may seem at first to be against us, but it was decided on the double times of pay- 
ment. Then Underwood v. Morris (7) adopts the rule: Semphill v. Bayly (8). Garbut v. 
Hilton (9) is a negative authority for us on this point, and shows that, if a marriage had 
been had, the condition would have been void as far as it required consent: Bellasis v. 
Ermine (10). Another head of cases is where there has been a provision made on the 
alternative of not marrying with consent, and there the court has not relieved against 
the condition, but this is a distinct ground, and does not apply to this case. rillet v. 
Wray (11) is a case of this nature. Hemmings v. Munckley (12) does certainly, in some 
measure, contradict Underwood v. Morris (7); but whether that case be wrong or right 
is at present immaterial, as here there is no devise over. 


LORD THURLOW, L.C.—The civil law seems to have determined it to be illegal to 
give one person a general control over another in respect to marriage, but I always 
apprehended this to be restrained to a general control and not to the preventing a rash or 
precipitate match. Here it is confined to marrying with consent under twenty-one years 
of age, and the question is whether there is anything in sound reason to make a restraint 
to this extent illegal. Confining it to years of immaturity is a very different thing from a 


general restraint of marriage. 


Graham on the same side: It seems a very fair inference from the words of the will 
that the plaintiff Mrs. Scott became entitled to her legacy at twenty-one in all events, 
though in some cases not to be paid then, yet it vested. The clause is oddly worded, and 
there are several events which are not provided for expressly, such as her marrying with 
consent after twenty-one. It is given over only in one particular event, that of her dying 
unmarried under twenty-five which seems to imply that her interest was absolute in all 
other events. But on the point of the illegality of these conditions, the cases are positive. 
Bellasis v. Ermine (10) is a case of great authority, for it had the assistance of the judges. 
So Fry v. Porter (13). The distinction is between a legacy issuing out of land and a mere 
for as to real property it must follow the rules of the common law on the 
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down those conditions as void in the most unqualified terms possible: Driers, lib. 35, 


tit. 1, laws 62, 63, and 64. 


Alexander on the same side: There are two questions before the court; the first relates 
to the sum of £10,000 South Sea annuities, the other to the bonds deposited with the 
Hankeys. With respect to the £10,000 South Sea annuities I contend that Mrs. Scott is 
become entitled in respect of her marriage. The rule of this court is that wherever a 
personal legacy is given to anyone on condition of marrying with the consent of a third 
person and no express provision is made in the case of the legatee’s marrying without 
such consent, the part of the condition restraining the marriage to being with consent 1s 
held to be in terrorem only, and the legacy vests on the marriage. This is so, whether 
the condition be precedent or subsequent ; whether it be a portion or a legacy; whether 
the restraint be temporary or perpetual; and notwithstanding there is a general devise 
of the residue. 


Hardinge for the defendant Elizabeth Tyler: One of the four alternative contingencies | 


on which the daughter’s interest is to depend, and that which aloné can found her claim 
to the limitation of this entire sum for her benefit, is not accomplished. She has not 
‘‘married before the age of twenty-one, with her mother’s consent.’ The alternative, 
respecting this marriage with consent, is not merely formal, nor is it by way of sub- 
stitution for other alternatives, and with an equal benefit annexed, but substantially 
different, and with additional benefit. She is to attain the age of twenty-one—a mere 
contingency of time; or she is to attain it unmarried; or she is to attain the age of 
twenty-five, before marriage, or she is to marry with her mother’s consent under the age 
of twenty-one. On every one of these alternatives, after the first, her state is improved. 
In the first event she is to have certain freehold houses. In the second she is to have an 
immediate £5,000. In the third she is to have an additional £5,000. In the fourth she 
is to have £10,000 before the age of twenty-one, but £5,000 is to be settled upon the 
marriage. This fourth contingency interposing its earlier effects saves the legatee from 
the restraint of the other stipulations, and by an act very much in her own power. The 
will does not compel her to be unmarried or to wait for the age of twenty-five or even 
that of twenty-one before her marriage, for she is only to marry with her mother’s 
consent before twenty-one, and the £10,000 is from that instant her own. There is no 
condition respecting marriage after the age of twenty-five, and there is no condition 
requiring consent after the age of twenty-one. The contingency of time is definite, but 
coupled with a condition essential to its benefit, or indefinite, except as falling within a 
certain period, but so as to admit of being defined by the performance of a condition— 
the marriage with consent. The will may be construed as if the words had been ‘‘ when 
she has attained the age of twenty-five unmarried or when she has married before twenty- 
one, with her mother’s consent.” She has a sure provision if she arrives at the age of 
twenty-one, married or unmarried, and married with or without consent. The condition 
is good, even if it were the case of a direct legacy to the daughter, on condition of a 
marriage, with consent of the mother before twenty-one. It is a good condition by the 
civil law, and good in this court, which has not implicitly followed the rule of the civil 
the datiotion woo it.The entities BEG pee oe 
Lorp Hate in Fry vy. Porter (13), approved t i es 7 ets ewan 
mck anc Seal Bhs poe : He oe ” % in very emphatical terms, and Comyys, 
Sees as it is called, is ela Nanieen ee 2 sp aye . ae 
timidate? If money be given, to be paid at twenty-one o ulate ei 
both courts are agreed that it is a good restraint , h ate ase: ieee Somrick, 
or other of those events has ee lac Af ive i ; pestis AS pect: 
lagetee th bbiaid aeteicecee Oe; e.. A fortiori, if the money be not given to the 
BBLee re S; given to another in trust for that payment. The 
distinction is taken up in Hervey v. Aston (1) (2 Com. at p. 752), and the point itself 
decided by an obvious implication resulting from the actual judgment in that case. 


x Hargrave for the assignees of Mrs. Tyler (who had been adjudicated bankrupt): 
There is no policy in our law which objects to reasonable restraints on marriage although 
o~> 
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oe ein aera Suowre On the contrary it prohibits marriage under 
instead of being against the fe os oF pee mee pac hae si 
legacy has tea pee rriond = se aa ‘ a ae ae a ei a oe 5 hee 
iam bee pecs = es pi = ie - wit dona the condition has met 
marrying with erent the conditi “e e i Ect hh tee gare gates 
the condition in Fry v ‘Bories (13) mary aa a - ee bik ee e ee ee 
as cae : 2 3), and in Bertie v. Lor alkland (14) (3 Cas. in Ch. 129). 
portion to be raised out of land, in Hervey v. Aston (1), which also 
settled that the condition is effectual, on a legacy having reference to a portion to be 
raised out of land, all agree that it is so of a legacy in money, with a devise over. In 
Lady Mansell v. Mansell (15), the condition was held effectual, on a power of jointuring 
with land, by the unanimous opinion of the lords commissioners. A question arose before 
Lorp Harpwicke, whether the condition was effectual with respect to money to be laid 
out in land. This was in 1743 in Ready v. Colson (16), a note of which is among Mr. 
JODDREL’S manuscripts but the point went off, the determination of it being unnecessary. 
Is there any latent intent of the testator which the rule seeks to establish? The rule 
seems to imply this, construing it to be in terrorem seems as if the intention was to 
deter the legatee, but what terror can arise from a condition known to be a nullity? It 
is impossible that the testator can mean to impose a void condition. Is there then any 
rule of equity which interferes? There can be only one to have recourse to, and that is 
that this court will relieve against penalties. It will so, but then it is part of the rule to 
exact compensation, and where that cannot be given, the rule does not apply, but in 
these cases there can be no measure of compensation except the penalty, so that the 
rule is completely inapplicable. Where, then, is the foundation of the rule of con- 
sidering restraints on marriage as only in terrorem to be traced? The answer given is that 
the common law rejected such conditions as invalid, that our ecclesiastical courts followed 
the rule of the Roman law, and that when the courts of equity assumed a concurrent 
jurisdiction over legacies they held themselves bound to adopt the same rules. 

The doctrine appears to rest on erroneous opinions with respect to the Roman law and 
the practice of the ecclesiastical court, but it has become so entrenched by authorities 
and supported by great names, especially those of Hatz, Norrinauam, and HarpWICKE, 
that it cannot be wholly denied to be the law of the court. It can only now be pressed 
that the court will not carry it an iota beyond its limits, and resist its application to such 
a case as the present. I contend (i) that the doctrine is inapplicable where the condition 
of marriage is precedent; (ii) that the residuary devise in the present case is a sufficient 
devise over; (iii) that the doctrine ought to be confined to immediate and direct legacies, 
and not to include a trust engrafted upon them, under which latter denomination the 
legacy in question must be admitted to be. If I succeed in any of these points, it will 
negative the claim of the plaintiffs to this legacy of £10,000. 


Stratford, on the same side: This case has been argued on the part of the plaintiff on 
the ground of two principles, both drawn from the civil, and, as it is alleged, adopted by 
our, law:. (i) that all conditions in restraint of marriage are void, and (ii) that conditions 
annexed to legacies of marrying with consent are, where the legacies are not specifically 
given over, to be held in terrorem only, and not necessary to be performed. With respect 
to the first of these principles, it is not to be maintained taking it in a general, universal, 
and unqualified sense, but only when it is taken sub modo, and, therefore, in the same 
book in which it is said ‘‘that all conditions against the liberty of marriage are unlawful” 
it is also added: 

“though if the conditions are only such whereby a marriage is not altogether pro- 

hibited, but only in part restrained, as in respect of time, place, or person, then such 

conditions are not utterly to be rejected:’? GODOLPHIN, OrpHAN’s Leaacy, 45, 

@-1D,8..1- 

The reason seems to be because none of these conditions imposes celibacy on the party 
altogether and at all events, for though the marriage may not be had at this particular 
time or place, or with this particular person, yet it may in some other circumstances. 
The question, therefore, in all these cases must be whether the restraint imposed be 


re 
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sent case, if the restraint be unreasonable, it must be so 
either as applied to the person to whom the power of restraining is given, or to bi ee 
of time for which such power is given. As to the person, the power is given to the se m1 
of the legatee; and as to the time, it can, in no event, continue longer et : ne 
legatee attains the age of twenty-five years. Though the testator has in this case by 
will mentioned a time, viz., the age of twenty-five, to the extent of which the sae rs 
of the legatee might by possibility have been restrained, yet he has by the same will he! 
out inducements to an earlier marriage, provided it be a marriage with consent, and he 
has not impeded any marriage whatever after the age of twenty-five years. There is no 
case to be found, in which it has been said what should be a reasonable restraint in regard 
to the time it is to continue. But from what is said in Aston v. Aston (17), it would seem 
that, though no time be limited, the restraint is not unreasonable so as to ayoid the 


reasonable or not. In the pre 


condition. 


LORD THURLOW, L.C.—On this matter two questions have arisen—(i) whether, as _ 


this case stands, the plaintiffs have any, and what interest in the £10,000 South Sea 


annuities; (ii) whether the bankers are entitled to hold the River Lee bonds as a security . 


for the money due to them from the bankrupt. 

The testator makes four bequests to his daughter—a contingent interest in £5,000, the 
£10,000 in question, the freeholds, and the River Lee bonds, all on her living to twenty- 
one married or unmarried. If she dies before, the first, third, and fourth bequests take 
no place. Yet the interest of the fourth is to be paid to her separate use during infancy, 
notwithstanding her coverture. The second bequest may take place before twenty-one, 
by marriage with consent of her mother. I suspect that the testator has failed of ex- 
pressing his full intention concerning the £10,000. He gave it to his daughter on a 
double contingency. He seems to have meant it for the mother on failure of them. But 
he has given it over to her also on another double contingency, the death of the daughter 
before twenty-one and unmarried. 

The main argument of the plaintiffs turned on this proposition, that one branch of the 
contingency implied a condition in restraint of marriage, which is merely void and the 
legacies absolute. Many cases were cited in support of it, but the cases are so short as to 
afford no distinct view of the principle on which the rule is laid down. The early cases 
refer in general to the canon law as the rule by which all legacies are to be governed. 
Towards the end of the last and the beginning of the present century, the matter is more 
loosely handled. The canon law is not referred to as affording too positive a rule, but 
these conditions are treated as partaking of the force allowed them by the law of England, 
but at the same time as unfavourable to the good order of society. At length it became 
a common practice that such conditions were only in terrorem. I do not find it was ever 
seriously supposed to be a testator’s intention to hold out the terror of that which he 
never meant to happen, but the court has made such conditions amount to no more. 
Provisions against improvident marriages during infancy, or to a certain age. could not 
be thought an unreasonable precaution for parents. The custom of London has been 
found reasonable. About the middle of the present century doubts arose which divided 
the opinions of the first men of the age. The difficulty seems to have been in reconciling 
the cases. The prevailing opinion was that devises of land should follow the rules of the 
common law and legacies of money the rules of the canon law. 

The question remains unresolved. What is the nature and extent of the rule? An 
injunction to ask consent is lawful as not restraining marriage generally. A condition 
that a widow shall not marry is not unlawful. An annuity during widowhood, a con- 
dition to marry or not to marry is good. A condition prescribing due ceremonies and 
place of marriage is good. Still more is a. condition good which only limits the time to 
ee eae fees ee provided it be not used evasively as a cover in- 
pate ae pS eae sae y. It etic on all hands that (however restrictive 
a a Sie ni y . given oye o other uses, the testator shall be deemed to 

g hose uses. Underwood v. Morris (7), by Parxer, B., for the Lord Chancellor, 


does not appe SI i 
! t appear to have been closely considered. I agree with the late lords commis- 
sioners in denying the authority. 


E 
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It was not contended on the part of the daughter that, if the bequest had been when 
at twenty-one or twenty-five in case she was unmarried, without more, she could have 
claimed the legacy, but, because the mother was empowered to accelerate the gift by 
consent, it is argued to be indirectly an illegal restraint of marriage. I am of opinion 
that the daughter, having married at eighteen, improvidently (as far as appears) and 
against the anxious consent of the mother never came under the description to which the 
gift of the £10,000 South Sea annuities was attached. It is, therefore, void and part of 
the residue, and belongs to the assignees of the mother. 

[Hits Lorpsu1P was proceeding to give judgment on the second point respecting the 
bonds, but he was interrupted by counsel who informed him the parties had come to a 
compromise]. 


WALKER v. DENNE 


[Lorp CHANCELLOR’s Court (Lord Loughborough, L.C.), May 1, June 10, 11, 12, 
1793] 
[Reported 2 Ves. 170; 30 E.R. 577] 


E Equity—Conversion—Foundation of doctrine—Conversion of personalty into realty— 


Need for instrument decisively and definitely to fix on money the quality of land. 

The doctrine of conversion rests upon the equitable rule that what is directed to 
be done ought to be done and that which ought to be done is considered as done. 
Where by will or contract it is directed that money be laid out in land, for the doc- 
trine to apply the will or the contract must decisively and definitely fix on the money 
the quality of land. The doctrine would not, therefore, apply in a case where a 
testator left it at large whether personal property should be converted into inherit- 
able property or leasehold property that would be distributable as personalty. 


Notes. Considered: Wheldale v. Partridge (1800), [1803-13] All E.R.Rep. 661. 
Referred to: Swann v. Fonnereau (1796), 3 Ves. 41; Re Rawlinson, Wilson v. Banks 


(1934), 78 Sol. Jo. 602. 
As to the equitable doctrine of conversion, see 14 Hatspury’s Laws (3rd Edn.) 576 


et seq.; and for cases see 20 Digest (Repl.) 354 et seq. 


Cases referred to: 

(1) Burgess v. Wheate, A.-G. v. Wheate (1759), 1 Eden, 177; 1 Wm. BI. 123; 28 E.R 
652; 20 Digest (Repl.) 269, 160. 

(2) Curling v. May (1734), cited 3 Atk. 255; 26 E.R. 948; 20 Digest (Repl.) 363, 876. 

(3) Ackroyd v. Smithson (1780), ante p. 227, 1 Bro.C.C. 503; 28 E.R. 1262; sub nom. 
Akeroid v. Smithson, 2 Dick. 566; 3 P.Wms. 22, n., L.C.; 20 Digest (Repl.) 410, 
1320. 

(4) Robinson v. Taylor (1789), 2 Bro.C.C. 589; 1 Ves. 44; 29 E.R. 323, L.C.; 20 
Digest (Repl.) 410, 1313. 

(5) Hutcheson v. Hammond (1790), 3 Bro.C.C, 128; 29 E.R. 449, L.C.; 20 Digest 
(Repl.) 400, 1213. : 

(6) Pulteney v. Earl of Darlington (1783), 1 Bro.C.0. 223; 28 E.R. 1095, L.C.; 
affirmed (1796), 7 Bro. Parl. Cas. 530, H.L.; 20 Digest (Repl.) 419, 1412. 

(7) Edwards v. Countess of Warwick (1723), 2 P.Wms. 171; 2 Eq. Cas. Abr. 42; 
24 E.R. 687, L.C.; affirmed sub nom. Countess of Warwick v. Edwards, 1 Bro. 
Parl. Cas. 207, H.L.; 20 Digest (Repl.) 356, 823. 

(8) Guidot v. Guidot (1745), 3 Atk. 254; 26 E.R. 948, L.C.; 20 Digest (Repl.) 354, 


803. 
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Also referred to in argument: 

Abbott v. Lee and Cuthbert (1692), 2 Vern. 284; 23 E.R. 783; 20 Digest (Repl.) 394, 
1155. . 

Crabtree v. Bramble (1747), 3 Atk. 680; 26 E.R. 1191, L.C.; 20 Digest (Repl.) 416, 
1368. ; 

Rashleigh v. Master (1790), 1 Ves. 201; 3 Bro.C.C. 99; 30 E.R. 301; 20 Digest (Repl.) 
393, 1140. - Spare S 

Flanagan v. Flanagan (1768), cited 1 Bro.C.C. 500; 28 E.R. 1261, L.C.; iges 
(Repl.) 852, 8476. . 

Middleton v. Spicer (1783), 1 Bro.C.C. 201; 28 E.R. 1083, L.C.; 24 Digest (Repl.) 
954, 9647. 

Doughty v. Bull (1725), 2 P.Wms. 320; 24 E.R. 748, L.C.; 20 Digest (Repl.) 367, 903. 

Fletcher v. Chapman (1703), 3 Bro. Parl. Cas. 1; 1 E.R. 1137, H.L.; 48 Digest-(Repl.) 
435, 3825. ; 

Barker v. Gyles (1727), 3 Bro. Parl. Cas. 104; 1 E.R. 1206; 49 Digest (Repl.) 899, 
8433. ; 

Lechmere v. Lady Lechmere (1735), Cas. temp. Talb. 80; 2 Eq. Cas. Abr. fe 501; 
25 E.R. 673; sub nom. Lechmere v. Earl of Carlisle, 3 P.Wms. 211, L.€.; 20 
Digest (Repl.) 356, 824. 

Johnson v. Arnold (1748), 1 Ves. Sen. 169; 27 E.R. 962, L.C.; 20 Digest (Repl.) 
370, 934. 


Bill for the administration of the estate of the testator, John Clarke, and for an 
account and an order for the distribution of the estate. a 

The testator by his will directed that within three months after his death a suit should 
be instituted in the Court of Chancery, for the purpose of carrying the trusts into execu- 
tion. He subjected his real estate to his debts, and gave to his executors annuities of £30 
so long as they should continue to act, and annuities to Anne Simpson, Mary Simpson, 
and another, to continue only during the life of his son, and also gave some legacies. He 
then gave all the rest and residue of his freehold, leasehold, and copyhold estate, to his 
son, his heirs, executors, administrators, and assigns, as soon as he should attain twenty- 
one, the rents and profits to be applied during his minority to his use and benefit as after 
mentioned. He then stated the property he possessed in South Sea stock and annuities, 
and directed, that, as often as they were paid off, the money should be laid out in the 
same stock, and that the produce of his estate during the minority of his son should be 
laid out from time to time in the same stock for the benefit of his son; that there should 
be no sale or transfer till his son should attain twenty-one, and that then the whole should 
be transferred to him, but in case his son should die under twenty-one, without leaving 
any issue, he directed that all the stock and annuities should be sold and that the money, 
together with all other produce of his estate remaining after discharging the expense of his 
son’s maintenance and education and all other charges aforesaid, and the expense of his 
funeral, should be laid out and invested in the purchase of any manors, lands, tenements, 


tithes, and hereditaments, or very long terms for years, in Great Britain, in the names of H 


his executors, the rents, issues, and profits thereof, with those of his freehold, leasehold, 
and copyhold, to be applied thus: one moiety to his niece Anne Simpson for life for her 
separate use, and after her decease the like payment to be made to her daughter Mary 
Simpson for life for her separate use, and after the decease of the survivor the said moiety 
to go to and among all and every the child and children of Mary living at her death, as 
tenants in common and not as joint tenants, and their heirs, if but one, to that one, and 
if there should be no child or heir of her body issuing living at her death, then to revert 
to his own right heirs. As to the other moiety, to his other niece Frances Clarke in the 
same manner, and with the same limitations, to her children, but there was no such 
limitation of the reversion for default of children or heirs of her bod 
was contained in the disposition of the other moiety. 


The son died soon after the testator, under the a 


oon | ge of twenty-one, and without issue. 
Anne Simpson died in 1764. Mary Simpson married King, and died without issue in 


1768. Frances Clarke died in 1783, leaving two children, Frances Searle and Elizabeth 


y to his right heirs as 
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a ae tent Sean did not make any purchase according to the directions 
oe , vidends and profits in moieties to the tenants for life. This 
ul was brought for the purpose of carrying the trusts of the will into ex i 
Seisisanuk a date: : ecution, and for 
and distribution of the testator’s estate. By the report it appeared that 
see what the testator had enumerated in the will, there were other personal property, 
oe debts, and a mortgage. The Master reported that after the death of Mary 
g one moiety of the freehold and copyhold estate of which the testator was seised 
arate to the Crown for want of an inheritable heir of the whole blood of the testator. 
ee < poe =paee one question was whether one moiety of the personal property, 
y the will to be laid out in lands of inheritance or long terms for years, was to be 
considered as real estate belonging to the Crown as an escheat for want of an heir from 
the death of Mary King, or, according to the real fact, as personal estate to be distributed 
in moieties to King and Walker in right of their wives, who were the representatives of 
Anne Simpson and Frances Clarke, the next-of-kin of the testator and his son. Another 
question arose on the claim of the trustees who insisted that, supposing it was to be 
considered as real estate, they were beneficially entitled, because there was no person 
who could call for execution of the trust. 

As to the moiety devised to Frances Clarke and her children, one moiety of that passed 
by the will of her daughter Frances Searle, and there was no dispute about it. As to the 
other moiety of that moiety, the freehold, under a fine levied by Mr. and Mrs. Abbott and 
a settlement, became, on her death without children, absolutely vested in her husband. 
He also claimed under the settlement and a deed of appointment executed by his wife a 
few months after the death of her mother a moiety of a moiety of the fund directed by the 
testator to be laid out in land. That claim was resisted by the heir-at-law of Mrs. Abbott — 
on the ground that, being money directed to be laid out in land, it could not pass by the 
deed of appointment for want of the separate examination of the wife. The leasehold 
and copyhold, which came to Mrs. Abbott, were not affected by the fine or appointment. 
The former was claimed by her husband as administrator. 


Lloyd and Simeon for the plaintiff Walker: The fund which was to have been laid out 
in land, being originally personal, and never having been so laid out, the court will not 
now lay it out for the purpose of giving it either as an escheat to the Crown, or to the 
trustees, whose claim is founded on the doctrine of Burgess v. Wheate (1), as being in 
possession of the legal estate and no person who can call for execution of the trust being 
in existence. It is impossible to know from the testator’s will his principal intention, 
whether the fund should be laid out in freehold estates of inheritance or long terms for 
years, and, if the court cannot say decisively that freehold was intended in preference to 
leasehold, it will not now be laid out in the former. Curling v. May (2), before Lorp 
TaLBot, which appears by comparison with the RucistEr’s Book to be rightly stated 
in 3 Arxyn’s Reports 255, is not to be distinguished from this. That was a strong case, 
but not so strong as this, for there it might have been said that the heir of the wife was as 
much an object of the bounty of the testator as her administrator, but as the immediate 
object of the trust was dead, the court thought the parties had no equity, but must take 
it as they found it. Beyond the tenants for life, the testator intended no particular 
favour to anyone, but that it should go as the law would dispose of it. The court will 
remain in a state of neutrality unless there is some equity to call it into action. This 
court will not interfere after the purposes for which the testator intended to convert the 
property are at anend. This is clear from the cases of resulting trusts and lapsed legacies, 
as where real is directed to be sold and blended with personal and distributed to many 
persons. In case of lapse a question arises between the heir and the executor or residuary 
legatee whether the purpose for which the property was to be converted, being at an 
end by failure of the legacy, it shall be considered as land or money. In the time of 
Lorp TaLzor and Lorp Harpwickg, the current of authorities was different from what 
it is now, for in Akeroid v. Smithson (3) (3 P.Wms. 22, n.), Robinson v. Taylor (4), and 
Hutcheson y. Hammond (5), Lorp Taurvow held that the property should go according 
to its original nature, the purpose having failed. Here the question is between the Crown 
and the next-of-kin nearly related to the testator. 


cS 
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Mansfield, Selwyn, and Fonblanque, for the plaintiff King: This pia remain per- 
sonalty, no purpose now existing for which it ought to be changed. The trustees would 
exercise their power of election in a very extraordinary manner by choosing to lay it out 
so as to give it either to the Crown or to themselves. The money, and the terms to be 
purchased with it, would go the same way. Therefore, there is no reason now why it 
should be laid out in either species of property. The rule that money directed to be laid 
out in land shall be considered as land, and vice versa, is founded on cases of contract, 
that what ought to be done shall be considered as done and as done at the time and.in 
the manner it ought, but on a will it is different, for it must be seen that on the whole the 


will is complied with. 


The Attorney-General (Sir John Scott), the Solicitor-General (Sir John Mitford), and 
Campbell for the Crown: This purpose is capable of being effected, if it could have been 
effected, at the death of the testator, and the true question is whether, immediately after 
his death, this court must not, on application, have limited the remainder to the right 
heir of the testator, and whether, the heirs of that heir failing, the Crown is not entitled. 


In Pulteney v. Earl Darlington (6) the rule was laid down, which has been a long estab- 


lished rule of equity, that where money is directed to be laid out in land for one for life 
and after intermediate limitations to others for life or in tail then to the right- heirs, the 
money shall go to the heir as the land would have done if not disposed of by the party, 
still leaving it in his power to have considered and disposed of it as personal provided the 
intent was shown before it was laid out in land. It failed there, because Lorp THURLOW 
thought the union of title to it as real and personal, extinguished the demand, and the 
heir was not entitled to call for it. [LORD LOUGHBOROUGH, L.C.: The point cer- 
tainly went no further than that; but is there any case where the heir has filed a bill, 
merely as such, and has had money paid to him, becatse it was directed to be laid out in 
land?] In Edwards vy. Lady Warwick (7) (2 P.Wms. 171) Mr. FEARNE discusses this very 
fully, and this rule is established, that though the limitation to the heirs is the necessary 
effect of the prior limitation, yet that limitation gives a real quality to the money, and 
unless an intent to convert it into personalty appears for which a slight act is sufficient, 
it remains realty. 


Grant and Hollist for the trustees. 
Cox for the heir-at-law of Mrs. Abbott. 
Graham for Mr. Abbott. 


June 12, 1793. LORD LOUGHBOROUGH, L.C., stated the case and delivered his 
opinion as follows: It was contended as to one moiety of the stock in the possession of the 
testator, and what has. accrued that by the direction to the trustees it is become real 
estate, and there being no issue of Mary King, who would be entitled to the capital of it 
that the Crown is entitled, because, there being no representative in the inheritable fa 
of the testator, or his son, or Mary King, for she has no heir of the blood of Clarke, it has 
escheated, On the other hand, it was contended that, as in fact it is personal dad there 
is no absolute trust fixing imperatively upon it the quality of land, but it might still 
have been invested in land so as to continue personal, and as there is no person who can 
under any possible intention claim execution of the trust, it must remain personal 

The argument pressed to have it considered as real estate takes the scope of those ome 
which go upon the rule that what is directed to be done ought to be done, and that ane 
ought to be done is considered as done, that the directions in the will turned the money a 


to land, and it must in all subsequent proceedings be so considered, even to the extent of [ 


an escheat. I abstain from the discussion at large of the doctrine that has been traced 
through a great many cases, and is liable, I think, still to a further investigation, and n 
be more exactly defined. Whether this-court will, on behalf of the real representative 
claiming merely as a representative and against the personal representative, exerci 

what is called, I know not why, the favour of the court towards the hy rer 
and exercise that between them, both volunteers, in order to 
quality it has not, I need not now decide. 
am by authorities, whic 


real representative, 
give a sum of money a 
I feel a difficulty in doing it, surrounded as I 
h, if they were pressed to the utmost extent, would compel that 
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construction, and even carry it to the case of the Crown. But I believe that in every case 
of that kind, all of which are very accurately and fully collected in Mr. Harar Sra’s 
argument in Pulteney v. Earl of Darlington (6) : mbtanios that: 
where it is by will, the will, and where by contract, the deed, must decisively and de- 
finitively fix upon the money the quality of land. That is not the present case, for the 
testator has left it perfectly at large whether, in the conversion of the property, it anata 


be converted into inheritable property or that species of landed property that would be 
distributable as personal ’ 


, It 18s a necessary circumstance that, 


is do a prs that it iB to be argued, though very ably attempted by the Attorney- 

neral an the Solicitor-General for the Crown, that the direction to the executors is 
merely leaving an opening to them to make a purchase of some leasehold interest that 
might be convenient to the occupation of the land, but that the general purpose was to 
turn it into land in order to make it descendible, because for that I must collect that the 
uses to which the testator intended to apply the purchase are uses that could only be 
executed in consequence of its being descendible estate that was to be purchased. “But 
the testator’s object regarded principally a provision fot his son. His look-out did not 
go very far, for in a few years the son would have been absolute master. The will is 
careless after that, but evidently beyond the first takers for life the very next person to 
take would have had the absolute estate. There was no remainder or limitation in strict 
settlement. The children of Mary King at the death of the tenant for life would have 
become absolutely entitled. Therefore, a long term would have done just as well. It 
would be too much to state that it should be merely in the option of the trustees, but 
certainly the persons entitled beneficially, when they became entitled, had a right to say 
to the trustees: ““buy leasehold” or ‘‘buy freehold,” for there was no person beyond 
them who could control their absolute decision upon it. 

This brings the case to Curling v. May (2) quoted in Guidot v. Guidot (8), which, it is 
said, has been examined in the RecisterR’s Book, and is correct in ATKYN’S REPORTS. 
The distinction, therefore, in the present case is that that essential circumstance, on 
which all the decisions must be bottomed, namely, that the quality of real estate is 
imperatively and definitively fixed upon it by the instrument, fails in this, and it remains 
ad arbitrium, whether it is to be considered as land or money. Is there any reason to 
raise an equity to convert the money into a different species of property in order to create 
a different effect? There is no person claiming under the will of the testator appearing 
to insist that it shall be considered as that which de facto it is not. The Crown comes 
under no head of equity. I think it would be a great stretch even if that circumstance 
of the option was wanting, but with that circumstance to convert it for the Crown is too 
extraordinary for a court of equity. It is my opinion, therefore, that the case is un- 
affected by that general train of authorities upon the peculiar circumstances of the will, 
and that I am at liberty to consider one moiety to be that which in truth it is. 

As to the other moiety, I am not in the least embarrassed because, by the conduct 
which the parties have held, I am not called upon to convert it into land, as it answers 
every purpose as well, or rather better, to continue it personal. As to the estates he 
actually possessed, the freehold he has not devised to his trustees undoubtedly. I cannot 
find that any estate is given to them in any part of the will. If they were to execute this 
trust, they must, if they had purchased land, have declared it to uses as a legal estate, but 
as to the land he actually possessed, there is no devise to them at all. The only legal 
interest in them would have been to receive the rents and profits during the minority of 
the son, and to apply them to the married women during their lives. 

The consequence of there being no devise to the trustees is that one moiety of the free- 
hold will go to the branch claiming under Mrs. Clarke, the other being transmitted to the 
son, and, there being no heir, one moiety of the freehold does undoubtedly escheat. As 
to the leasehold, it is no part of that fund which was to be sold and laid out in the pur- 
chase of land, nor is the general personal estate, according to the construction I take of 
the will, to be so laid out. The words are confined to the stock he was actually possessed 
of and the produce of his estate to be received by. his executors, which is clearly annual 
produce because it is produce after discharging maintenance and other annual charges. 
The thing to be laid out, on which the trust attaches, is only that fund and that produce. 
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d be at his death is uncertain. Besides that he had other pet 
property and leasehold estate, which he has never again taken up, except as — sie : 
the freehold, but there is no direction that either the leasehold or the general resi : 
the personal shall by the executors be converted into land. One moiety of he pi oa 
therefore, goes to those claiming under Mrs. Clarke, viz., in moieties between = : ‘ 
Searle and Elizabeth Abbott whose husband must have her share as administrator. }he 
other falls into the residue of personal, and becomes distributable as the general residue 
‘s. There seem to be other estates. Upon the report there appears to be outstanding 
debts, and not desperate debts, among others a mortgage. Therefore, there is a renidus 
the distribution of which must make part of the consideration of the court. 

The personal estate, then, falling into the residue, the disposition of that residue must 
be to distribute it as the personal estate of the testator, vesting in point of right first in 
the son, sole next-of-kin of the testator; on his death in Anne Simpson and Frances 
Clarke, who were at his decease his next-of-kin ; and from these two the representation 1s 
deduced as to Anne Simpson’s moiety through her daughter Mary to King her husband, 


How much there woul 


while the representation of the other part is carried on from Frances Clarke to the wife of | 


Walker her executor, as to the £5,200 South Sea stock, and £6,100 South Sea annuities, 
standing in the name of the testator at his death, with £200 like annuities, the first, and, 


I believe, the only purchase made in the life of the son, which is admitted to be the whole 


amount of the clear produce during the life of the son after the deductions for his mainten- 
ance, ete. These sums are the subject of the will directed to be invested in some purchase. 
No purchase was made, but the dividends were applied properly enough by the trustees 
in moieties according to the directions of the will as to the rents and profits of the estates 
to be purchased. 

The capital now remains to be disposed of, one moiety belongs to Frances Searle and 
Elizabeth Abbott, daughters of Frances Clarke, the other falls back into the general 
residue of the personal estate and will follow the disposition of the residue. Frances 
Searle has disposed of her share by her will. As to the share of Mrs. Abbott it is contended 
that belongs to her heir-at-law. He takes the same general line of argument as the 
Crown that it is to be considered as land and for the heir-at-law. If so, her deed of 
appointment cannot pass it, and it is to be considered as ineffectually disposed of for 
want of her examination. I need not enter into that question as to her appointment 
without examination because it is clear she had a right to consider it as personal on ac- 
count of the option, and the deed of appointment being quite sufficient to dispose of it, 
if it was leasehold, and equally sufficient to dispose of it in transitu in its progress 
towards leasehold, her heir is, therefore, barred by that deed, and can take only what he 
is entitled to under it. That share, therefore, must go according to the trusts of the deed 
of appointment. There is a large sum, between £8,000 and £9,000 South Sea annuities. 
The greater part consists of accruing dividends, laid out from time to time upon that 
which was to have been the portion of the Simpsons. That will follow the same rule as to 
the moiety itself, and will go between King and Walker. There must be a further inquiry 
as to the copyhold. I do not know who was admitted since the death of the testator, or 
who is now the tenant. If there is no surrender, I can decree nothing about it. The 
Master has reported that one moiety- of the copyhold escheated, but that must be a 
mistake ; for the copyhold cannot escheat to the Crown. A moiety of a moiety must of 


necessity belong to the heir of Mrs. Abbott; for neither the fine nor the appointment 
touch it. 
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OPPENHEIM AND OTHERS v. RUSSELL 


[Court or Common Peas (Lord Alvanley, C.J., Heath, Rooke and Chambre, JJ.), 
February 10, 1802] 


[Reported 3 Bos. & P. 42; 127 E.R. 24] 


Carriage of Goods—Stoppage in transitu— Right of consignor—Payment of sum due for 
particular carriage—Right of carrier to retain goods against general balance owing 
him by consignee. 

A consignor who has delivered goods to a common carrier for carriage has a com- 
mon law right, if he makes tender of the sum due to the carrier for the carriage, to 
reclaim the goods before they have come into the actual or constructive possession of 
the consignee, and that right may be the foundation of an action for trover. An 
agreement between the carrier and the consignee that the carrier shall have the right 
to retain the goods, not only in respect of the payment due for the particular car- 
riage, but also against a general balance owed him by the consignee cannot put an 
end to this right of the consignor. 


Notes. Considered: Richardson v. Goss (1802), 3 Bos. & P.119; Morley v. Hay (1828), 
3 Man. & Ry.K.B. 396; Leuckhart v. Cooper, [1835-42] All E.R.Rep. 311; Jackson v. 
Nichol (1839), 5 Bing.N.C. 508; United States Steel Products Co. v. Great Western Rail. 
Co., [1914-15] All E.R.Rep. 1049; Booth Steamship Co., Ltd. v. Cargo Fleet Iron Co., 
Lid., [1916-17] All E.R.Rep. 938. Referred to: Harris v. Packwood (1810), 3 Taunt. 
264; Pearson v. Goschen (1864), 17 C.B.N.S. 352. 


—~ As to stoppage in transitu, see 34 Hatsspury’s Laws (3rd Edn.) 127-136. For cases 


a 


Sa 


see 39 Dicust (Repl.) 748 et seq. 
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2289. 


Action for trover of goods by consignors against common carrier. 
At the trial before Lorp ALVANLEY, C.J., at Guildhall, London, it appeared from 


admissions that the defendant was a common carrier from London to Exeter and Ply- 

mouth, and as such received goods from the plaintiffs by whom they were consigned to 

the house of Negretti and Co. at Plymouth. When they ordered the goods to be sent 
a nat te é t 

Negretti & Co. gave no directions respecting any par ' 

Ge from London to Plymouth besides the defendant. Before the arrival of the goods 


at Plymouth, Negretti & Co. ha 


icular carrier, and there was another 


d failed, and notice had been given to the defendant by 
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the plaintiffs not to deliver them to Negretti & Co., the plaintiffs at ani pair pra 
tendering to the defendant his charge of £1 7s. 2d. for the carriage of the goods and ‘ i 

The carriage of the goods was to have been paid by Negrett & Uo. 
if the goods had been delivered to them, and the sum of £4 7s. was due from Negretti & 
(Co. to the defendant for the carriage of other goods. The defendant offered to deliver 
the goods to the plaintiffs on their paying him the two sums of £4 7s. and £1 7s. 2d. ar 
indemnifying him, and in January, 1801, he gave public notice by circulating gr 
and by advertisements in the London Gazette and other newspapers that all goods 
which should be delivered for the purpose of being carried would be considered as general 
liens and subject not only to the money due for the carriage of those particular goods, 
but also to the general balance due from the respective owners to the defendant. One 
of the above-mentioned hand-bills had been delivered to Negretti & Co. at their shop in 
February, 1801. The defendant offered evidence to show that it was the usage among 
carriers to retain for their general balance, but Lorp ALVANLEY rejected the evidence, 
being of opinion that it was not admissible and that the consignor’s right to stop in 


ing to indemnify him. 


transitu could not be affected by such a usage, even if it were established. A verdict , 


was found for the plaintiffs with liberty to the defendant to apply to the court for a new 
trial, and a rule nisi for a new trial was obtained on behalf of the defendant. 


Serjeant Lens and Serjeant Best in support of the rule. 
Serjeant Shepherd and Serjeant Bayley showed cause against the rule. 


LORD ALVANLEY, C.J.—This was an action brought by the plaintiffs as consignors 
against a carrier for the recovery of goods, and it is stated upon the Case that the goods 
were demanded by the plaintiffs before they either actually or constructively reached the 
hands of the consignee. 

According to the general rule the carrier under those circumstances was bound to 
deliver them and was liable to an action of trover if he did not deliver them. Though no 
act of seizure ensue, yet, if tender be made of the sum due for the carriage, the person 
sending the goods has a right to resume them, and that was done in this case. The 
defence set up by the carrier is this: ‘‘It is very true I have not delivered the goods 
either actually or constructively into the hands of the consignee. I am a carrier and 
have not delivered them at the place of their destination ; but I and the rest of my trade 
have established a usage which is evidence against all persons who make use of us as 
common carriers, Which usage is that the person to whom goods are consigned shall not 
be entitled to take them out of the carrier’s possession or bring an action for the non- 
delivery of them until he has paid not only for the carriage of those goods, but all the 
balance he may happen to owe for the carriage of other goods.’ Evidence was offered 
at the trial to prove this usage in order to raise against the plaintiffs the defence, that 
they were bound by it and'that the carrier acquired as against them and their right of 
stopping in transitu the same right of detainer as against the consignee. I am now 
satisfied that I ought to have admitted that evidence for the purpose of proving the 
usage if, when proved, it would be of any use, for whatever doubts I entertained at the 
trial I see that by an authority, to which I bow, it has been determined that this sort of 
usage may be adduced in evidence with a view to establishing in particular trades that 
sort of lien which I am sorry has of late years grown so much into fashion, and has I think 
been too much favoured. 

In Kirkman v. Shawcross (1) it was published in newspapers, and all the world were 
were apprised that a particular class of traders, such as dyers, bleachers, ete., would not 
take any goods to be manufactured in a particular way unless subject to a general lien 
as against the person sending them. But there the person sending them was the person 
with whom the contract was made, and he had full knowledge of the usage. Indeed, I 
think there is a great distinction between that case and the case of a carrier or an inn- 
nobedtpan vompal smati4dtleaGh oe NY Sieg on ae te ae 
sends them on an iinliee eae that hi sais hall ate ee a an 
on payment of the bleacher’s denoted leds oT : : f et Bi Sree, ae By 
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, it was inadmissible in this case because, if 
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proved, it could not affect the consignor’s lien, and I am of that opinion still. If I or my 
brothers had any doubts on it we would comply with what has been suggested at the 
Bar, namely, agree to put this case in a shape in which the question might be finally 
determined but as we have no doubts at present and as it is a case of little consequence 
in point of value, we shall at the present stage deliver our opinions, and if the parties are 
desirous of having this point more solemnly determined they may bring it forward in a 
case of more importance. 

We are called on to say that this usage set up by the carriers on the western road ought 
in point of law to prejudice that right which is now as firmly settled and as much a legal 
right as any other, namely the right of a consignor who has delivered goods to a common 
carrier to reclaim those goods before they have come into the actual or constructive 
possession of the person to whom they are addressed. I confess I thought the proposition 
a monstrous one when first stated, and I still think it impossible to maintain that an 
agreement between the consignees of goods and the carriers on the western road can put 
an end to the right of stopping in transitu vested in the consignors of goods before that 
agreement existed. It was admitted that, if the consighee had made an assignment of 
the goods, his assignee could not have defeated the rights of the consignor. If he could 
not do it by assignment, how can he by any agreement with the carrier, for the carrier 
comes in under the consignee. In the argument the rights of third persons were pushed 
forward, and most unquestionably they cannot be affected by the right of the consignor 
to stop in transitu, for, if by anything that had happened to the goods where they were 
deposited any person had acquired a right in those goods before they became the property 
of the consignee, the consignor could not have resumed them without satisfying that 
right, but he can resume them without satisfying any rights derived under the consignee 
if he claim to resume them before they come into that situation which gives the consignee 
a complete dominion over them. 

Perhaps there is a little difficulty in stating the several rights of consignor and con- 
signee. It has been determined that the moment goods are delivered by A. to a common 
carrier to be by him forwarded to B. the property vests in B., and if they are lost he, not 
the consignor, is the person to bring an action for that loss. This, it was contended, 
decides the present point. But we must recollect that, though the property be in the 
consignee, still it is liable to be divested by the consignor under certain circumstances, 
and when the right of resumption is exercised by the consignor the property is re-vested 
in him. Though the consignee be the person who must sustain any loss happening to the 
goods, and, therefore, the carrier is principally his agent, still he is so far the agent of the 
consignor that the law has said that the consignor has a right to take the goods out of 
the hands of the carrier at any time before delivery to the consignee. Serjeant Lens put 
a case which I do not think so clear as he seemed to consider it, namely, that, if the sheriff 
had found these goods on the road and seized them under a fi. fa. in satisfaction of a debt 
due from the consignee to a third person, the consignor’s claim to resume the property 
after such a seizure could not have availed him. Whether the sheriff can make them 
absolutely the goods of the consignee by stopping them before they come to his hands 
appears to me very doubtful. At any rate that is not the present case. Here neither the 
consignee nor anybody claiming under the consignee had attempted to reduce the goods 
into actual possession before the claim of the consignor. They remained, therefore, in 
the hands of the carrier in the same state as when they were first delivered. There is no 
evidence whatever in this case of the consignor having had any actual notice that this 
defendant as a carrier would take no goods but what were liable to this new lien. In- 
deed, my own opinion at present is that he had no right to make such terms with the 
consignor, and I hope it will never be established that common carriers who are bound to 
take all goods to be carried for a reasonable price tendered to them may impose such a 
condition on persons sending goods by them. ' 

The single question in this case is whether a stipulation between the consignees and 
carriers on the western road that the latter shall retain as against the former for their 
general balance can take away that common law right which is now firmly established, 
namely, that till goods have reached either the actual or constructive possession of the 
consignee the property in them may on certain events revert back to the person by whom 
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they were delivered into the hands of the carrier. The carrier’s claim here is in contra- 
vention of that right, for there is no third person to whom any right is derived from the 
consignor. With respect to the argument adduced from the decisions in favour of 
endorsees of bills of lading, it is to be observed that in those cases the consignor himself 
had enabled the consignee to raise money on his goods, and it would have been monstrous 
to permit the consignor after a credit obtained by means of his own bills of lading to take 
the goods out of the hands of an assignee in fact claiming under himself. Under these 


circumstances, therefore, I am of opinion that the evidence offered was not admissible 


for the purpose for which it was offered. 


HEATH, J.—I am of the same opinion, and I found my judgment on a few principles 
which I think steer clear of most of the cases cited. In the first place, it is clear, I think, 
that the right of seizing in transitu by the consignor is a common law right, and that it is 
so is evident because it may be the foundation of an action of trover. In the next place, 
[ think it is a right arising out of the ancient power and dominion of the consignor over 
his property which at the time of delivering his goods to the carrier he reserves to himself. 


The third principle I shall lay down is that, without impeaching any of the cases which: 


have been adjudged, there is a certain privity of contract between the consignor and the 
carrier, and it is evident that there is that privity of contract from the consideration that, 
if, for instance, the consignee has run away and cannot be found, or if the consignee will 
not take to the goods, but will say: ‘‘I did not order these goods,” or **I countermand 
them and will not accept them,” in either of these cases the carrier may come upon the 
consignor for the carriage of the goods which he could not do unless there was privity of 
contract between consignor and carrier. If this is a power reserved out of the ancient 
dominion the consignor has over his property, it is paramount to any sort of agreement 
as between the carrier and consignee. As I put the case just now, suppose the consignee 
is not to be found to receive the goods, could the carrier in such a case say: ‘*There is a 
running account between me and the consignee, and, therefore, I will make you the 
consignor pay the consignee’s balance?’’ Certainly he could not. But if it was in the 
power of a carrier to create this lien, which I very much doubt as well as my Lord, he 
might say to the consignor: ‘‘ you owe me money upon another account, and you shall 
not have these goods unless you pay me as well for the carriage of these goods as for the 
running account between us in respect to the other goods.’ It is unnecessary for the 
court at this time to deliver any opinion concerning the legality of this lien, or how far it 
may properly operate, but I think it is an extremely doubtful matter for the reasons my 
Lord has given. 


ROOKE, J.—This right to stop the goods in transitu I must consider as a legal right. 
Our courts of common law recognise it, and they distinguish between the constructive 
and the actual delivery of goods. This distinction is mentioned by Bunier, J., in 
delivering his opinion in Ellis v. Hunt (2). Where there is an actual delivery the transitus 
is at an end, but where the delivery is constructive or fictitious the law considers that as 
a delivery to certain purposes only, for it is a fiction of law, and that fiction of law must 
work equity. The fiction is that it is a delivery so far as to make the carrier answerable 
to the consignee to whom he has undertaken to carry them, but the fiction is never 
carried so far as to deprive the consignor of his right to resume them, if stopped before 
they have actually got to the possession of an insolvent consignee. This is an equitable 
and just right. I can never assent to a doctrine so discreditable to our courts of law as 
that, because it is equitable and just, it is, therefore, not strictly legal. Though a just 
and equitable right, it is a legal right too, and not a right which needs the aid of a court 
of equity. 

What is the claim set up by the defendant? It is a claim founded on a special agree- 
ment only. I callit a special agreement because it is not founded on general principles of 
justice, but on particular usage. That usage is presumed to have been founded Ee con- 
tracts repeated so frequently and so notorious, that everybody must be considered as 
bound to take notice of it. Supposing it, therefore, to be any right at all, it is a right 
founded only on this sort of special agreement. If, indeed, it was a alas Riarstiale 
general principles of universal justice, it ought to be the law of the land, and we should 
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not want any evidence of that which is agreeable to law and justice. The very circum- 
stance, therefore, of admitting evidence in this case shows that it is not founded on 
universal right, but on special usage only. The contract itself is a very singular one, for 
generally speaking carriers have extricated themselves from the rules of law by making 
special acceptances. We know that a special acceptance can only be made with the 
consignor or his servant when he brings the goods; it cannot be made with the consignee. 


3¢Nor can the consignor agree that the consignee shall not take the goods until he shall 


bh 


~~ 


a. 


ee im 


Sere eames for in order to make such an agreement he must delay 
o. ie ‘3 orale oe eee receive = answer whether the consignee would consent 
Sean ee nea “y ee more Mi it, a very extraordinary case. It is not likely 

waive his own right of stopping in transitu, when the special 
acceptance was required of him, and the special agreement of the consignee ought not to 
bind the consignor’s right of stopping in transitu. 

With respect to the usage itself as laid down, my Lord has made an observation very 
material, in my view of the question, which is that a carrier is bound to carry at all events, 
and the law gives him a special lien on the goods. If the consignee is in arrear with the 
carrier, it is the carrier’s own laches. Why, then, is he to engraft this new lien on his 
own laches? However, if he choose to do it and can establish the principle on which it 
proceeds (to which I am by no means ready to assent) still it will be founded only on a 
special agreement. I rather think that the practice has originated thus. The carrier has 
carried goods to the consignee, and has refused to deliver them unless he has been paid a 
general balance; and the answer made by the consignee has been: ‘‘ Rather than have 
two actions I will pay the demand.’ For he must himself bring an action in order to 
recover the goods from the carrier, and then the carrier would have an action against 
him for the general balance; and rather than submit to two actions, consignees have 
suffered such a usage as this to creep in, and, having done it in several instances, the 
carriers have availed themselves of it and have published their hand-bills about town, 
and now endeavour to set it up as a universal usage. But it is to be remembered that 
this is a usage founded solely on their own laches, for they have a lien by the law of the 
land for the carriage of the goods. At all events, however, it is nothing more than a 
special contract between the carrier and consignee, and if it be a special contract on their 
parts, how is that special contract to interfere with the legal right allowed to the con- 
signor of stopping in transitu? I think the common law right of the consignor is para- 
mount, and it shall not be affected by a special agreement between the consignee and the 
carrier, even supposing that such an agreement could be established. This I say without 
giving a direct opinion whether that agreement may or not be established by evidence. 

The question directly before the court is whether a new trial should be granted because 
the evidence has not been received. Jf it were a question merely as between consignee 
and carrier, to be sure this evidence should have been received, and then the court would 
have had to decide on the legality of this special usage between the parties, but, if it 
cannot affect the right of third persons, it was useless to receive it, and it being useless 
in this case, I am of opinion with my Lord Chief Justice and my brother Hears that no 


new trial should be granted. 


CHAMBRE, J.—I think this modern doctrine of altering the liability to which the 
common law subjects parties and vesting in them new rights by presumed agreements aris- 
ing from the publication of certain notices has been extended as far or rather further than 
it ought to be on principles of public policy. Ifthe doctrine were to be carried the length 
which was intimated when this rule was first applied for, the consequences would be 
monstrous. That a notice published by carriers in hand-bills or in the public papers is to 
subject the goods of every man who happens to employ a carrier to the payment not only 
of the price of the carriage or to any debt which he himself may owe on the score of 
carriage to that carrier, but also to the debts of another man, is so manifestly un- 
reasonable and so monstrous that I think no legal agreement can be implied from such a 
notice. Indeed that point seems now to be pretty much abandoned, and the right which 
the carrier claims in this instance he endeavours to derive from the consignee himself. 
It is going a good way to bind even the consignee of goods by an agreement of this kind, 
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or directing by whom they are to 
nd by an implied agreement with 
But it is not material to consider 
ular case have been so fully 
shall be very 


for goods mav be sent without his choosing any carrier 
Soni He orders goods generally and yet he is to be bou 
a particular carrier who happens to ye eon aes see 
shat question at all in this instance ; the merits of this y 
onde a by my Lord and my brothers who have already spoken that I 
ort in-what I have to observe on this subject. he 

Sat oe for granted on this occasion (though, perhaps, it is not very — 7 
that the delivery to the carrier was to all intents and purposes ee af ace 
signee, i.e., a qualified not an absolute delivery, but that sort of de ie ok ae 
entitle the consignee to have brought his action against the carrier 2 : ce 
goods, and it is a good delivery to all intents and purposes ee na spi ae 
the right of the consignor to stop in transitu. In the cases W hich ave be P | 
there has been what the court considered as a special direction with respect to the ie 
who was to bring the goods. The court seemed to consider that as a delivery os “a 
special order of the consignee. But I would suppose on this occasion that, as tk e om 8 
must come by land carriage, it was sufficient to deliver them to any carrier coming from 
the place whence the goods were ordered, and that there was a complete delivery to the 
consignee—that is such a delivery as I before stated. ae a 

It is contended on the part of the carrier, first of all that this right of stopping in 
transitu is a right in equity. I do not know what is meant by that argument. Ifit bea 
right in equity everything done in courts of law to enforce this right has been wrong. It 
is argued indeed that it is a legal right founded on equitable principles, but that does not 
seem to be a very precise definition of the right. It is contended that this right is not to 
affect the right of third persons. No proposition can be more true, but is it true that it 
does affect the right of third persons? It is said that the consignee had notice of the con- 
ditions on which the carrier received the goods. Be it so, but in that case the carrier 
must derive his right from the consignee. Can he have a greater right than the con- 
signee himself has? If he derive his right from the property he supposes to be vested in 
the vendee he can have only a similar interest in the property as has the vendee. It is 
beyond all question that the carrier has a lien for the labour that he has bestowed as 
against the consignor in the carriage of the particular goods; that lien is satisfied, the 
money having been tendered to him and he having refused to accept it. What pretence 
is there to go further even if it were admitted that by publications of this sort carriers 
could affect the consignor? I do not think the notice published on this occasion goes the 
length of affecting the consignor beyond that lien which the carrier has for the carriage of 
the particular goods. The notice is only in general terms that the goods shall be subject 
to the general balance due from the respective owners. If we take it to be a lien on the 
general balance due from the consignor, there is no pretence for any lien beyond the 
carriage of these particular goods. Taking it to be a lien for the general balance due from 
‘the consignee, then it can only be a lien subject to the right of the consignor to stop the 
goods in transitu in consequence of the insolvency of the consignee. 

This case has been compared to the case of the consignment of a bill of lading. To be 
sure two cases can hardly be stated more dissimilar. A consignee by a bill of lading 
receives what is considered as a kindof negotiable interest and for a valuable considera- 
tion; here there is no consideration to the consignor for extending the lien. A consignee 
of a bill of lading may for a valuable consideration negotiate that instrument. Whence 
does that arise? From the usage and custom of merchants. Where is the usage and 
custom respecting the trade of a carrier to authorise this lien? In the former case there is 
an instrument under the hand of the consignor himself, and the consignee acts as his 
agent in the disposition of the property; it is an assignment by the consignor himself. 
The most colourable argument, to my mind, that has been used on this occasion is that 
which was not mentioned till the reply; comparing this case to the case of a creditor of 
the consignee taking goods in execution on their passage. It is assumed that the creditor 
has that right, but, if he has it, I still do not think that the cases are similar. Perhaps the 
consignee himself may intercept the goods in their passage, and, indeed, I have little 
doubt but that, if he do intercept them in their passage before the consignor has exercised 
his right of stopping in transitu and do take an actual delivery from the carrier before 





3 the goods but only a lien. 
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the goods get to the end of their journey, such a delivery to him will be complete, and I 
will not say but that his creditors in the case of an execution against him for his goods may 
not do the same thing. No authorities, however, are cited to prove that they may | a 
supposing that they may, still I do not think it applies to this case, for the peoditor-andas 
an execution takes the thing absolutely to sell and dispose of as the consignee himself 
would have done, but the carrier does not so take it, for he has no absolute property in 


What is the nature of the possession of a carrier? He has no 
absolute right in the property, he has only a lien. 


The question returns, what is the nature of the carrier’s lien while the goods are in 
transitu? I conceive his lien cannot, as against the consignee, extend any farther than 
to entitle him to be paid for his carriage of the particular goods, but by the lien the right 
of the consignor to stop the goods in transitu is not defeated. For these several reasons 
and for those which have been urged by my Lord and my brothers who have spoken 
before me, I am perfectly well satisfied that the judgment in this case should be given for 
the plaintiffs. As to the rejection of the evidence the only use that could have been made 
3 that evidence would have been to prove that as against-the consignee the carrier had a 

en. ; 


Rule discharged. 


WRIGHT AND OTHERS v. SIMPSON AND OTHERS 


[Lorp CHANCELLOR’s Court (Lord Eldon, L.C.), March 4, 5, 6, 1802] 
[Reported 6 Ves. 714; 31 E.R.-1272] 


Guarantee—Surety— Duty to secure payment by debtor—Right to assistance of creditor on 
gwing indemnity—Discharge of guarantee—Time given by creditor to debtor. 

Per Lorp Expon, L.C.: [In the case of the guarantee of a debt] I have never under- 
stood that as between the [creditor] and the surety there was an obligation of active 
diligence against the [debtor]. If the [creditor] begins to sue the debtor and after- 
wards gives time, there the surety has the benefit of it [and is discharged]. The 
surety is a guarantor and it is his business to see whether the [debtor] pays and not 
that of the creditor.... But...if the surety deposits the money and indemnifies 
the creditor against any risk, delay, and expense he has a right to call on the creditor 
to do the most he can for his benefit, and can compel the creditor to prove in bank- 
ruptcy and give him the benefit [of that proceeding] (post p. 264). 


Bill of Exchange—Acceptor—Bankruptcy—Proof by holder. 
Per Lorp Expon, L.C.: The holder of a bill of exchange may be compelled to 
prove in the bankruptcy of the acceptor for the benefit of the drawer (post p. 264). 





Conflict of Laws—Recognition—Justice of foreign decisions—Presumption— Rebuttal. 

Per Lorp Expon, L.C.: Natural law requires the courts of this country to give 
credit to those of another for the inclination and power to do justice, but not so if 
that presumption is proved to be ill-founded in that transaction which is the subject 
of it, and it appears in evidence that persons suing under similar circumstances 
neither had met, nor could meet, with justice. That fact cannot be immaterial as 
an answer to the presumption (post, p. 262). 

Notes. Considered: Newton v. Chorlton (1853), 2 Drew. 333. Referred to: The 
Vreede (1811), 1 Dods. 1; Pennell v. Roy (1853), 3 De G.M. & G. 126; Re Lacy, Hx parte 
De Souza (1853), 1 Banks. & Ins.R. 30; Jackson v. Digby (1854), 2 W.R. 540; Strong v. 
Foster (1855), 4 W.R. 151; Re McMaster (1858), 32 L.T.0.8. 288; Madden v. McMullen 
(1860), 4 L.T. 180; Bailey v. Edwards (1864), 4 B. & S. 761; Belfast Banking Co. v. 
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Stanley (1867), 15 W.R. 989; Liverpool Marine Credit Co. v. Hunter (1867), L.R. 4 Eq. 
62: Barber v. Mackrell (1892), 68 LT. 29: 

‘As to the liability of a surety and his rights against creditor and debtor, see 18 HaLs- 
BurRY’s Laws (3rd Edn.) 443 et seq., and as to recognition of foreign judgments, see ibid., 
Vol. 4, pp. 140 et seq. For cases see 26 Dicest (Repl.) 63 et seq.; 11 Dicest (Repl.) 
501 et seq. 

Cases referred to: 

(1) Wright v. Nutt and Pinbury (1788), Dick. 691; 1 Cox, Eq. Cas. 424; 1 Hy. Bl. 
136; 21 E.R. 440, L.C.; subsequent proceedings (1891), 3 Bro.C.C. 326, L.C. ; 
11 Digest (Repl.) 538, 1453. 

(2) Folliott v. Ogden (1789), 1 Hy. Bl. 123; 126 E.R. 75; affirmed sub nom. Ogden v. 
Folliott (1790), 3 Term Rep. 726; (1792), 4 Bro. Parl. Cas. 111, H.L.; 11 Digest 
(Repl.) 537, 1471. . 

(3) Holditch v. Mist (1721), 1 P.Wms. 699. 

(4) Arnold v. Holker (prior to 1802), unreported. 


? 


Also referred to in argument: , 

Hornby v. Houlditch (1736), 1 Term Rep. at pp. 93, n., 94; (1737), Andr. 40. 

Kempe v. Antill (1785), 2 Bro.C.C. 11. , 

Law v. Law (1735), Cas. temp. Talb. 140; 3 P.Wms. 391; 24 E.R. 1114, L.C.; 
7 Digest (Repl.) 179, 123. 

Hanington v. Du-Chatel (1783), 1 Bro.C.C. 124; 2 Swan, 159, n.; 28 E.R. 1028; 
sub nom. Harrington v. Chastel, 2 Dick. 581; 7 Digest (Repl.) 179, 124. 

Mills v. Eden (1722), 10 Mod. Rep. 487; 88 E.R. 821. 

Sagitary v. Hyde (1687), 1 Vern. 455; 23 E.R. 581; 20 Digest (Repl.) 530, 2421. 

Porey v. Marsh (1690), 2 Vern. 182; 23 E.R. 719; 23 Digest (Repl.) 539, 6040. 

Lanoy v. Duke and Duchess of Athol (1742), 2 Atk. 444; 9 Mod. Rep. 398; 26 E.R. 
668, L.C.; 20 Digest (Repl.) 526, 2394. 

Macdonald’s Case (1746), 18 State Tr. 857, at p. 860; Fost. 59, at p. 60; 2 Digest 
(Repl.) 205, 227. 


Bill to compel creditors of Sir James Wright, who was governor of the province of 
Georgia in North America at the commencement of the American war of independence, 
to deliver up their securities, or at least in the first instance to resort to the American 
government for satisfaction out of the fund arising from his confiscated property. 

Sir James Wright executed two bonds, dated Sept. 21, 1768, and Mar. 8, 1769, each for 
£5,000 Carolina currency borrowed from the obligee Benjamin Smith of Charlestown. 
In August, 1770, Smith died, leaving his brother, Thomas Smith, John Motte, and others 
hisexecutors. The defendant John Simpson of London, who was his limited administrator 
with the will annexed under a power of attorney from Motte, the surviving executor, as to 
sums due to him, brought an action in Trinity Term, 1791. On the disturbances breaking 
out in America, Sir James Wright having fled, in March, 1776, an Act of Assembly passed 
in the State of Georgia enacting that he and several other persons should be attainted 
and adjudged guilty of high treason .and should be liable to several penalties, and all 
their estates and property, real and personal, were confiscated and declared to be in the 
possession of the State. A board of commissioners was appointed who were to sell all the 
real and personal estates of the persons named in the Act; the moneys arising by such 
sales were to be paid into the Treasury of the State; and all persons having any demand 
on the forfeited estates were to lay their claims before the board. After liquidating all 
such claims on the forfeited estates the board was to empower the sheriff to sell the estates 
both real and personal by auction for the money of that State only to the inhabitants 
being actually citizens of and residents within the same. Persons having any claims pe 
demands on the estates of the attainted persons were to make the same before the 
expiration of sixty days after the passing of that Act or to lose their claims. 

In 1778 the King’s troops having taken possession of the province of Georgia, Sir 
J ames Wright returned and resumed his government, but on the evacuation af the 
provinee by the King’s troops he and the other persons who had adhered to the Briisak 
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ave 


imterest were again compelled to flee. By an Act passed by the House of Assembly on 
May 4, 1781, after the Declaration of Independence, reciting the former Act, it was 
enacted that Sir James Wright and many other persons should be and were ihaiehy 
banished from that State for ever, and, if they returned, should be guilty of felony with- 
out benefit of clergy, and that all the estates both real and personal of all the said persons 
with all debts, dues and demands whatsoever due to them, should be confiscated to the 


B_ use and benefit of that State. The moneys to arise from the sales which should take place 


» by virtue of that Act, were to be applied to such uses as that legislature should direct, 


and all debts, dues and demands, due to merchants or others residing in Great Britain, 
were thereby sequestered. The commissioners appointed by the Act were thereby 
empowered to recover, receive, and deposit the same in the Treasury of the State in the 
same manner as debts confiscated, there to remain for the use of the State. Reciting 
that there were several just claims and demands, which might be made by the good and 
faithful citizens of that State and others of the United States of America against the 
estates confiscated by the Act, it was enacted that any persons well affected to the in- 
dependence of the United States who had debts owing them from the persons named in 
that Act, or, who had any just claim in law or equity against any of such confiscated 
estates, should bring his claim or enter his action within the space of twelve months from 
the passing of that Act. In default thereof every such person should be for ever debarred 
from deriving any benefit from the same. The Act then pointed out the mode of pro- 
ceeding for such creditors, either by claim before the commissioners or by action at law, 
in which case the sum recovered was to be paid by a certificate to be issued by the 
governor or commander-in-chief, which certificates were to be taken in payment for any 
purchase at the sales of the confiscated estates. By other Acts of the State of Georgia 
and of Congress Sir James Wright was rendered incapable of suing any person in Georgia 
or any other of the United States. 

The bill, which was filed in 1791 by the executors of Sir James Wright, stated that on 
his first flight from the province of Georgia he left there all his property to the amount of 
£90,000, and all his plantations and property were finally seised, and sold. Motte and 
the other executors were well affected to the Americans, and, therefore, they had, or 
might have, obtained payment. Sir James Wright’s loss was under the commission for 
inquiring into the losses of loyalists ascertained at the sum of £30,000, but the com- 
missioners took into their consideration the amount of the debts due to persons friendly 
to America, for the payment of whose debts provision was made by the American 
government out of the confiscated property. Applications were made by Sir James Wright 
and by his executors to Motte and the other executors to resort to the confiscated property 
in America under the Acts of Assembly. The bill prayed that the bonds might be de- 
livered up, or, if the plaintiffs were liable in equity, that the defendants might in the 
first place seek satisfaction out of the confiscated property and that the plaintiffs might 
answer only the surplus beyond what might be so satisfied. For that purpose it was 
prayed that an account be taken of what the executors of Smith had or might have 
received without negligence or default. 

The answers of Simpson and Motte admitting the Acts of Assembly and the confisca- 
tion, etc., submitted that they were not bound to resort to the confiscated property, 
stating that the defendants believed that Sir James Wright in 1776 and 1778 carried 
away the whole or great part of his movable property, particularly negroes and slaves, 
and that he wrote to Thomas Smith, promising to pay the debt to his brother’s estate. 
Simpson stated his belief that Motte and the other executors were inhabitants of Carolina 
and might be friends to the State of Georgia. Motte stated that he did not believe that 
Benjamin Smith had at any period the most distant wish for the independence of 
America, having been at all times a loyal subject and having died several years before 
the war, but he admitted that he (Motte) was at the time of passing the Acts of con- 
fiscation a citizen and inhabitant of South Carolina, a friend to the United States, and 
an assertor of their independence and inimical to the sovereignty of Great Britain. With 
regard to Thomas Smith, the only co-executor then living was well convineed that he 
ardently wished for the tranquillity and happiness of his country and yielded to all her 
laws due obedience, yet was no friend to independence nor wished for a separation. He 
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stated that no sum was ever claimed, or paid under the Acts of confiscation. The de- 


fendant, Simpson, on Feb. 21, 1783, transmitted to the commissioners of forfeited estates 
a statement of his demand, and petitioned the House of Representatives in Georgia to 
provide for it, but that was wholly disregarded. He believed that the only payment 
made in satisfaction of any such claims by Georgia was by certificates payable in seven 
years, which were at a considerable discount in Carolina; that no other provision was 
made for them; and that no further provision could be made by that State for them ; 
and he contended that payment by such certificates could not be considered a satisfaction 
within the fourth article of the Treaty of Peace. He further stated that the bonds were 
the property of minors. ’ 

By depositions it appeared that Charles Pinkney, executor of a creditor of Sir James 
Wright, made application in September, 1783, to the board of claims on the forfeited 
estates in Georgia, which was refused on the ground that Pinkney had taken part with 
the British to whose laws they were referred for recovery. There was also evidence that 
by the laws of Georgia the paper money of the State was a legal tender; that some 
creditors recovered out of the confiscated property ; and that Sir James Wright took 
away some property, but the amount was uncertain. General M‘Intosh, the president - 
of the board of claims on the forfeited estates in Georgia, stated that no application was 
made by Motte to the board for his demand; that the board did allow some claims to - 
citizens of Georgia against the estate of Sir James Wright, but some claims from other 
States were referred to his estate in England for recovery because he had carried away 
with him from Georgia the whole or the greater part of his personal estate and movable 
effects to an immense value and left nothing but his lands in Georgia, which were con- 
fiscated and sold. He also stated that the certificates were at a great discount. 


Richards and Fonblanque for plaintiffs. 
Spencer Perceval, Mansfield, and Stanley for defendants. 


LORD ELDON, L.C.—This debt was contracted on personal security, and the nature 
of the contract, if it does not necessarily imply that the creditor did not mean to place 
himself in the circumstances which belong to the nature of a pledge, and I do not mean 
to insinuate that it does, admits that he might have in his contemplation rather to accept 
a personal contract, and that only, than to entangle himself with any questions in which 
he might be engaged if in addition to the personal security he had constituted himself a 
creditor by a pledge, placed in his hands for a debt. It is admitted that these bonds were 
given for money actually advanced. It is also admitted by the proceeding in this court 
that in law notwithstanding the alteration of circumstances the debt is legally due by the 
contract, and this bill insists that there is in the circumstances and facts connected with 
the conduct of the defendants, as to what they have done or might have done without 
wilful default, a ground for saying that a court of equity ought to cut down the admitted 
legal effect, yet subsisting, of the legal personal contract. 

“The creditor was a member of Carolina, not of Georgia, and, as far as there is an 
evidence as to his temper with regard to this country or that, it seems to import rate 
that he was well affected to this country, though not very distinctly. One ofthe exbontons 
also on the evidence, not very distinct as to that either, appears rather having an affection 
kind than hostile to this country. As to Motte the evidence is more distinct, representin 
him well affected to America. It does not appear how far the office of axecutar in he 
case carries with it the beneficial interest. Ifit does not, the question is how far shall tha 
equity affect those beneficially interested if they were well affected to this country, re ‘4 
being had to the circumstance that one executor was well affected, the other ill ‘afte ei 
to America. Such a hypothetical case must be looked to before ae can collect dol ; 
on principles applying to such cases as these. No question arises on the first Act f # 
pecs Sir James Wright was again obliged to flee, and the property which he had 
and could not remove (for there is evidence; and strong evidence, that he did 
fell under the grasp of another Act of confiscation. On th li ; tere a 
observation. It gives to the creditors w iia oo tds ate 
to the confiscated property as a fund eutee ra at oe means of ap plyin 8 
that the debtor himself was completely barred en i pe ar pre tbe eat 

J all possibility of recourse to that 
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A property ei B : i inte "4 
pe y and that he n ither had nor could acquire an interest in that fund so reserved 
: , 


in vs mode in which it was reserved, for the payment of certain debts. 

4 Bea eee an able argument that Motte must be considered him- 
ate - at Act, and t hat Smith, though, if it can be so put, with good affections 
vo this country, and the cestuis que trust also, are to be taken as the authors of it, yet it 
is clearly the law of this country that their own Act so expressed varies no one legal 


B_ incident or quality of the contract. The relief must, therefore, be in equity only. With 


: all deference I am disposed to think it very difficult to maintain that equity, having in- 
finite difficulty in reconciling my mind to the point that the act of the cndivaddal if 
bound up to the act of the State, shall be considered bound up with it to equitable bat 
not to legal, principles, and that the contract shall be affected in one court and not os the 
other. I feel the more difficulty on this as neither Lorp THuRLOW [in Wright v. Nutt (1)], 


C Lorp Kenyon [queere in Ogden v. Folliott (2), 3 Term Rep. 726], nor Lorp Loveu- 


BOROUGH [in Folliott v. Ogden (2), 1 Hy. Bl. 123], relied at all on that way of putting the 
case. They put the doctrine on different grounds certainly. ‘This is a question of great 
importance; and if I found myself bound to decide this-cause, not on the facts, but on 
the principle laid down in the authorities to which I am referred, admitting the facts 
formed a ground for the application of that principle, I should have been obliged to 


D express a different opinion from all those authorities, much as I respect them. I should 


certainly have thought it my duty to consider the case very much before I should have 
permitted myself to express that contradiction of authority, the more peculiarly as it 
was not till this argument that I could suggest some colour of answer to the difficulties 
that my mind presented to itself. 

On this question Lorp Tuurtow, Lorp Kenyon, and Lorp LoveHsorovcy, the last 


E certainly extra-judicially, but in a case on which his consideration was much interested, 


t 





and, therefore, carrying as much authority as under any circumstances an extra-judicial 
opinion can, proceeded on principles that are stated very distinctly and very anxiously 
in this report: Jolliott v. Ogden (2) (1 Hy. Bl. 136). It appears by Lorp THuRLOWw’s 
judgment [in Wright v. Nutt (1)] that the attention of the legislature had been called to 
the situation of these parties, and propositions had been made on it in Parliament. 


F Lorp Tuurtow’s opinion was, and certainly that is very correct, that, let such events 


happen as might, influencing or destroying the means of the debtor to make good the 
contract, if the duties, which arise out of it, formed a legal and natural right of the creditor 
to sue the debtor under those circumstances, nothing could be more delicate than the 
interference of the legislature, taking away from motives of compassion those stipulated 
rights into which the debtor thought fit to enter. That led Lorp Taurtow to form an 
opinion on the right of the creditor very favourable to the debtor, and satisfied him not 
only that it was too delicate to be meddled with, if it was necessary, but that, as it was 
not necessary, it was the more unfit to take that course. That idea was, therefore, dropped, 
and a bill was filed. 

In this report [of Wright v. Nutt (1)] it is laid down as Lorp THurRLow’s clear opinion 
(1 Hy. BI. at p. 151) that the principle is 

‘‘that provided a case is made, by which it appears, that there is in the hands of a 


creditor either possession of the estate in fact, or the clear means of effecting that 
possession, he ought to be:called on so to do, or at least the court should interpose.”’ 


If there is no risk, no delay necessary to recover possession of the fund, if no expense is 
necessary, no intermediate risk of losing, while you are looking to one fund, another which 


] is answerable, as in many instances, that is one sort of case, and you are paid without 


prejudice. With regard to the last part of that proposition I am ready to say that, if it is 
to be taken as between the creditor and the debtor only, if the creditor has the clear 
means of effecting the possession, he ought to be called on so to do, or at least the court 
should interpose, the equity is new. I do not say because it is new in specie it is not, 
therefore, to be administered, if there are analogies from other cases, out of which a 
principle may be extracted, sufficient .to support that equity. The judgment is very 
but it is a little too short in this part, for it drops a circumstance that is 


correctly taken, 
dgment, that the creditor has not the means of 


to be found in another part of the ju 


oe 
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assigning to the debtor those means he had of affecting the property. eee 
then says, as to Holditch v. Mist (3), that he does not profess to overrule it, but, un : 
the circumstance that the parties there were subjects of the same country or other cir- 
cumstances distinguish it, I say that Lorp THURLOW has overruled it. He says that he 
does not know how to apply that case to the case then under consideration, but he retains 
his opinion that a creditor will be bound by an application to this court to use fair ar 
fide diligence in order to make the most of his debtor’s estate in the place where the law 
of the country has applied that estate to the payment of his debts. 

Here also Lorp THURLOW does not notice the circumstance that no assignment could 
be made, nor attend to a circumstance, deserving some attention, as connecting itself 
with the inference from all the cases of non-application of the creditor to a pledge, taken 
even in the original constitution of the contract, or another surety, the cases stating a 
distinction between not acting where no request has been made, and a refusal to act 
where there has been a request. Lorp THURLOW, stating the circumstances under which 
that application was made, proceeds (1 Hy. BI. at p. 153): 


‘‘Tn order to make a good and effectual bar in equity to a demand at law, it will be 
necessary to show that the estate of Sir James Wright confiscated in America was of 
greater value, not only than the sum now in question, but than all sums claimed 
upon that estate; consequently, that there was a fund sufficient to have paid the 
whole; for if it should turn out to be a defective fund, and capable of satisfying the 
debt but in part, it can only operate as a discharge pro tanto.” 


On the obvious meaning of the language of this part of the judgment, the onus pro- 
bandi is thrown on Sir James Wright. I do not say that in other parts it is not put on 
the other parties, but I doubt whether the language of every part is consistent on the 
point on whom the prooflies. The passage immediately following states that in the second 
place it must be shown that by the justice to be obtained in that country this demand 
was competently made. There the language throws the proof on the others. With the 
next passage that the courts of that country must be supposed to be deciding according 
to the laws of that country, I agree to the extent that natural law requires the courts of 
this country to give credit to those of another for the inclination and power to do justice, 
but not so if that presumption is proved to be ill-founded in that transaction which is the 
subject of it, and it appears in evidence that persons suing under similar circumstances 
neither had met, nor could meet, with justice. That fact cannot be immaterial as an 
answer to the presumption when we are dealing with such an equity as this. So, under- 
standing them to be deciding according to the laws of that country, I should say under 
this Act that, if this clause means that they should let in all debts, I must suppose they 
would let in those from Carolina as well as Georgia. But, if the contrary is proved, the 
principle obliges me to suppose that their decision on that is right, and that is the true 
interpretation of the law which they themselves put on it. 

‘Lorp TuHurRLow proceeds: 


‘Therefore, if a formal and final decision had been obtained, by which it became im- 
possible to have obtained a shilling of the whole of that demand, that would likewise 
be a sufficient answer; for the bill proceeds upon the idea that the fund was com- 


plete; and that it is still available; or, if not so, that it has been owing to the con- 
duct of the other party.” 


I do not hesitate to declare that it is not necessary that a formal demand should be made 
in the individual case, provided it is proved from what has been done in other cases, that 
the demand would have been useless. } 

These are the principles, coupled with the circumstance that the creditor cannot assign 
the benefit of the fund to the debtor, that led Lorp Tuurtow, Lorp KENYON, and 
Lorp LovcusoroveH, to this decision. This is great authority, not only from the 
consideration given to it, but as it was followed up by great consideration afterwards and 
adhered to, and there is the clearest concurrence of Lorp Kenyon who, I admit, sub- 
scribes fully to the whole doctrine. There is the additional authority of Lorp Louan- 
BOROUGH in Folliott v. Ogden (2), declaring his full and absolute concurrence in this 
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A doctrine. There is also Lorp TaurRtow’s act subsequent [see Wright v. Nutt (1), 3 Bro 
C.C. at p. 340, n.], stating his mind as impressed with the verity of this doctrine ia orhat 
extent, and I think that he has carried the principle further than his own doctrine would 
require, for when Wright v. Nuit (1) came finally before the court, when it was found 
necessary to deliver the fund to Nutt, I can see no ground requiring him to give security. 
Supposing the doctrine correct, that was pressing it beyond the principle. 

BE. It is impossible to deny that I argued that case with a full persuasion in my own mind 

. that the case was In specie perfectly new, and that there was difficulty in finding a principle 

quite satisfactory to support the equity. The first difficulty is this. Is it the law that 
under such circumstances the personal liability of the debtor is taken away. This is not 
contended. It must be founded on the law of nations I presume. Is it the law that under 
such circumstances the remedies resulting out of that liability shall be restrained by 
~ confining the remedies to particular funds or by confining them altogether as to the 
person till the creditor has had recourse, not to all the funds of the debtor, but to some 
of his funds, which funds in the original constitution of the debt and the transaction 
forming the relation of debtor and creditor the debtor did not propose, nor the creditor 
receive, as the funds to be charged by the contract with that debt. Suppose, Smith, 
adverting to the circumstances of that day, a probable revolution or at least troubles in 

) America, had said he would have nothing to do with the estate, but had so good an opinion 
of Sir James Wright’s personal responsibility that he would take a personal contract, 
knowing that he had property here and in other countries and that responsibility would 
go with him wherever he went; suppose him to stipulate expressly that he shall not be 
implicated in the justice of the State, but shall have merely a personal contract. The 
very circumstance of the necessity of giving notice with respect to a bankrupt acceptor, 

4 the reasoning requiring that, is of this sort. It is not on grounds of malice, oppression, 
etc., but that you have no right to judge for the drawer what he can make out of the 
imprisonment of the acceptor, operating by way of duress upon the feelings and affections 
ofthird persons. This is the effect of the contract they actually made. Then why should 
not the terms and effect of the contract determine their meaning rather than con- 
jecture? This is said to be oppression, wilful wrong, and injury. What right is there to 

* apply these terms to the effect of the contract? The maxim Sic utere tuo ut alienum 
non ledas, is mentioned. That assumes the question, which is what is ‘“‘suum’’, what, 
*‘alienum”’. The right to sue is conceded. How is it to be taken away without the con- 
sent of the creditor? 

Consider it as the case of a pledge. If originally a pledge was given in the terms of the 
contract, if the true effect is that the creditor should have all the remedies belonging to 

+ the nature of a pledge and also personal responsibility following the person everywhere 
it is questionable at least, and a great deal of argument would be required to make out, 
that the revolution would have operated to drive the creditor to the pledge and to compel 
him to give up the other remedy at the instance of the debtor. But the difficulty is much 
enhanced when the pledge is not given to the creditor by the terms of the contract, but is 
thrown to him by an act not his own, unless it is so on the ground of his presumed consent 

[ as a member of the State, to the difficulty of which I have before alluded. Ifit is not to 
be considered his own, and by the terms of the contract he has the personal responsibility, 

what right has the debtor to say he shall take the pledge, and with this effect, that, till he 
has endeavoured to make the most of it under circumstances more or less favourable as 
to the result, he is not to give up the personal responsibility, but to suspend all the fruits 
to follow from it? There is great difficulty in that, and if the principle is right it estab- 
| lishes the equity, though the pledge cannot be* considered originally contracted for, or 
subsequently taken with the consent of the creditor, for there is no such qualification 
upon their principle which must be right without that circumstance so much insisted on 
in the argument for the plaintiffs upon the doctrine in the case to which I am alluding. 
I am not sure that the case of bankruptcy does not admit an answer. I am un- 
necessarily going into the case as I shall decide it on the facts. The case of bankruptcy 
had struck me as furnishing considerable difficulty, and I cannot get rid of it on the ground 
of delinquency. The law to which every creditor is a party (which affords an answer to 
the plaintiff’s argument, except so far as there may be a distinction on the circumstance 
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that the individuals are of different countries) vests the whole of the bankrupt’s property 
and leaves it purely to the creditors whether his future effects shall not 
© effect of the assignment. Formerly, when the 
he opportunity of getting a discharge was 


in the assignees, 
also be brought within the reach of th 


creditors could not give a certificate, even 
taken away. Yet under those circumstances the creditor was allowed to lay hold of the 


person of the debtor in order to squeeze from third persons the means of getting his debt. 
But this answer to that case strikes me, that the circumstance that the creditor cannot 
assign the fund does not belong to it, or, if it does, then you raise a case in which the 
debtor has no right to complain. Suppose the bankrupt has ten creditors, nine come‘in 
under the commission, and one, refusing to come in, arrests him. If his estate is equal 
to paying 20s. in the pound to all, what would have gone to the tenth goes to the bank- 
rupt as surplus which operates as an assignment to the bankrupt of that portion. If the 
effects are not sufficient to pay all, then the bankrupt has no right to complain, for he 
cannot find an equity against one creditor not going in, if the fund has been applied in 


discharging the debts of other creditors. 
As to the case of principal and surety, 


between the obligee and the surety there was an ob i | 
principal. If the obligee begins to sue the principal and afterwards gives time, there the 


in general cases I have never understood that as 


surety has the benefit of it. But the surety is a guarantor, and it is his business to see - 


whether the principal pays and not that of the creditor. The holder of the security, 
therefore, in general cases may lay hold of the surety, and till very lately even in circum- 
stances under which the surety would not have had the same benefit that the creditor 
would have had. But in late cases, provided there is no risk, delay, or expense, as in the 
case put of the money in the next room, indemnifying against the consequences of risk, 
delay, and expense, the surety has a right to call upon the creditor to do the most he can 
for his benefit, and the latter cases have gone further. It is now clear, that, if the surety 
deposits the money and agrees that the creditor shall be at no expense, he may compel 
the creditor to prove under a commission of bankruptcy, and give the benefit of an assign- 
ment in that way. That case, therefore, perhaps does not bear much upon it. So the 
case of a bankrupt acceptor, and the holder and drawer, of a bill would admit the same 
answer as the case of the bankrupt, for the holder may be compelled to prove for the 
benefit of the drawer. If not, the drawer sues on a contract, the terms of which flow out 
of the original contract of the benefit of which he could not be deprived under those 
circumstances. : 

On the case of the attaint the contract is taken to mean that, if the party becomes 
civilly dead for his crime and that takes away all his property by forfeiture, yet the law 
implies out of that contract that the creditor can charge his person in execution, and 
even in circumstances from which there is no ray of hope of getting anything by it, the 
creditor has a right to take his chance of that. A case that was put in the argument 
deserves attention. Suppose a pardon by Act of Parliament, reserving the benefit of the 
forfeiture, the creditor a party to that, and consenting to the forfeiture, the debtor must 
remain in gaol. ‘The court has no right to apply the terms “‘ wilful, malicious, and oppres- 
sive,” to what the law under those circumstances allows. It may be objected that the 
fund is not a fund for the payment of the debt. But put the case, as in ordinary cases, 
that the Crown would pay the debt, and the creditor should refuse to go to that fund and 
should insist upon his right to imprison the debtor. The right to go to the Crown is not a 
legal right which could be insisted on. It is too thin a claim, of imperfect and secondary 
obligation, and it would be impossible therefore to discharge the debtor. 

The point is decided, if Holditch v. Mist (3) stands. That case is directly in point. Can 
* be en that the legislature intended to make a provision for the creditors, not requiring 
as ee ae a kis mo ision, and that they should roan the power of suing 
en de io « mS ec as anabeoee of intention. Their inclination would 
ee pag away rat power, but without adverting to that they did leave 
1p om eal aie is aes of all the rights Lorp THURLOW, Lorp Kenyon, 
ip eee ae a allude stucco circumstance of not being able to assign 
is San ea ; go in and proceeds personally. This court then said it was 

: » genuine, fruit of the contract, and what equity was there, independent 


ligation of active diligence against the - 


H 
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of the incapacity to assign the fund? That case is an authority directly in point, and I 
must know satisfactorily why it should be overruled. we 

The next consideration is whether the want of power to assign the fund makes the 
whole difference, or the distinction, alluded to this day, connected with that. As to the 
first, I have strong doubt whether I can attach such an equity, arising out of the circum- 
stance that a fund was prepared without the consent of the creditor (otherwise than by 
the act of the State to which he belongs, which is disposed of by the very state of this 


* case), that under the disadvantage of having no fund pledged he shall be put under all 


i 
A 


) 


) 


1 


[ 


the disadvantage that would have followed from his seeking originally to have a pledge. 
The cases cited of double securities, marshalling assets, etc., are not wholly inapplicable, 
in which this equity has been administered, not at the suit of the debtor, but certainly 
arising out of his acts, and he does indirectly receive benefit. But I doubt, whether they 
go the whole length of this, and the principle obviously was not relied on in those judg- 
ments of Lorp TaurLow, Lorp Kenyon, and Lorp Lovgurorover. In this case, if 
Smith had taken a note of hand and had no other than personal security, is it clear that, 
if an event happens afterwards, with reference to which it might be that he thought 
proper to take that very security, that equity attaches upon his conscience to make him 
consider the debtor answerable otherwise than according to the nature and circumstances 
of the security? In many circumstances he might have suffered severely by taking that 
instead of a pledge. Then why in different circumstances should he not have the advan- 
tage? 

If, therefore, my decision was to depend on my accession to these authorities, I am 
not prepared to say that I could agree to them. I am relieved in a great degree from the 
necessity of future consideration with respect to this case, for I am of opinion that, if the 
principles laid down in that judgment [quere in Folliott v. Ogden (2)] were clearly right, 
the facts of this case do not bring it within the reach of those principles. They all concur 
that the creditor must have the clear means, and it must be shown that he has the clear 
means, of making his demand effectual. Has this creditor had such clear means? First, 
as to the creditor himself, it is at least not clear that he was one of the well affected that 
could have had recourse to this fund. One of the executors appears to have been friendly 
to this country, the other adverse. Next, it does not appear, whether the cestuis que 
trust were well or ill affected. But, whether they are, or not, am I to hold the creditor 
under this sort of equity, certainly if substantial, thin. Is the creditor under these 
circumstances to have this decided at his risk? Suppose this debt was the only debt 
Sir James Wright owed, that he had money in this country to pay it, and no other fund 
except the money arising out of the confiscated estate in America. Are these creditors 
at their own risk under all the circumstances to seek to make the demand effectual out 
of the confiscated estates, taking it also, that Sir James Wright was an expensive man, 
and that these creditors had not a shilling but this debt, not only for their subsistence 
generally, but for the means of support, while trying this question in America, or for 
effectually trying the question? Is there any justice in this equity, compelling them at 
such hazard to apply to a fund, seized on by an Act of confiscation, interpreted by those 
who are to administer it, and in fact applied, according to the evidence of M‘Intosh, to 
the debts of citizens of Georgia, and not of Carolina creditors, but, if applicable to debts 
generally, to be satisfied by the certificates under a great depreciation? The creditors 
take that paper at their own risk, and it is a grave question notwithstanding Arnold v. 
Holker (4) whether, if they take it without the consent of their debtor, it would not be 
accepted at law if full satisfaction of the debt, and whether without proof that any 
Carolina creditor did, or could, make his demand effectual, and where there is evidence 
that the confiscated property was made applicable only to the inhabitants of Georgia and 
for the benefit of that State, I am to say that there was wilful default in not making the 
claim, and, that, if made, it would have been effectual. That is a great deal more than 
is to be inferred from this evidence, if it can be called so; for the whole case is proved 
in a way that leaves it without the character of evidence. ; 

Therefore, from this non-claim under such peculiar circumstances of risk and difficulty, 
when it was no part of the original contract of the creditor that he should act, I cannot 
impute wilful default so as to charge the creditor as a trustee guilty of a breach of trust 
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unless better satisfied than I can be by this 


i by con- 
evidence, to hold that, if the claim had been made, it would =a ype na Gta 
sequences as beneficial as are we Panag bb aren wpe SA rare 

w, and without intending to have said so much, = 
eh may go further, and that it may be useful that all the aches pi pileter ten 
is pressed may be made known, I am of opinion that, whatever may es pilsens ae 
clearly within the range and reach of that authority, this case is not x cay rae 
ingly, the bill must be dismissed. Under all the circumstances, an Meets ae 
respect to that authority, it would be infinitely too much to dismiss it wl bey 

Bill dismissed. 


in not claiming, and I ought to hesitate, 


MOSTYN v. FABRIGAS 


[Court or Krne’s Bencu (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 
November 14, 1774, January 27, 1775] 


[Reported 1 Cowp. 161; 20 State Tr. 81, 226; 98 E.R. 1021) 


Conflict of Laws—T ort committed abroad—Jurisdiction of English court—T ort justiciable 

in England—Not justiciable in place of commission. a 

Constitutional Law—Governor of British possession—Tort committed abroad—J urisdic- 
tion of English court. 

English courts have jurisdiction to try cases arising out of personal torts committed 
abroad where the wrong would have been justiciable in England if it had been com- 
mitted within the jurisdiction of the English courts and not justiciable by the law 
of the place where it occurred. 

This extends to the case of the governor of a British possession overseas sued in 
this country in respect of official acts which would have been tortious and justiciable 
in England [e.g., false imprisonment] if committed there, but are not justiciable by 
the local law. 


Notes. As to transitory or local actions adverted to in the judgment of Lorp Mans- 
FIELD, C.J. (infra), see 1 Hatspury’s Laws (3rd Edn.) 37, 38. 

. Distinguished: Hill v. Bigge (1841), 3 Moo.P.C.C. 465. Considered: Scott v. Seymour 
(1862), 32 L.J.Ex. 61; The Halley (1868), L.R. 2 P.C. 193; Phillips v. Eyre (1870), 
10 B. & 8. 1004, Distinguished: Whitaker v. Forbes (1875), 45 L.J.Q.B. 140. Con- 
sidered: Musgrave v. Pulido (1879), 5 App. Cas. 102. Distinguished: Re Hawthorne, 
Graham v. Massey (1883), 23 Ch.D..743. Considered: British South Africa Co. v. 
Companhia de Mocambique, [1891-4] All E.R.Rep. 640. Referred to: R. v. Johnson 
(1805), 2 Smith, K.B. 591; Mure v. Kaye (1811), 4 Taunt. 34; Warden v. Bailey (1811), 
4 Taunt. 67; Shackell v. Macauley (1824), 3 L.J.0.8.Ch. 30; Morris v. Robinson (1824), 
5 Dow. & Ry.K.B. 34; Bedreechund v. Elphinstone (1830), 2 State Tr.N.S. 379; 
Houlden v. Smith (1850), 19 L.J.Q.B. 170; A.-G. v. Kent (1862), 1 H. & C. 12; Di 
Sora v. Phillipps (1863), 10 H.L.Cas. 624; Feather v. R. (1865), 6 B. & 8S. 257; Hart v. 
Gumpach (1873), 9 Moo.P.C.C.N.S. 241; Ewing v. Orr Ewing (1885), 10 App. Cas. 453; 
Adam v. British and Foreign Steamship Co., [1898] 2 Q.B. 430; Board v. Board, [1919] 
A.C. 956; Tallack v. Tallack and Broekema, [1927] All E.R.Rep. 676; The Tolten, [1946] 
2 All E.R. 372; Burmah Oil Co. (Burma Trading), Lid. v. Lord Advocaie, [1964] 2 All 
E.R. 348. 

As to the jurisdiction of English courts over torts committed abroad, see 7 HALSBURY’S 
Laws (3rd Edn.) 84-88; and for cases see 11 DicEst (Repl.) 449 et seq. 
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A Cases referred to: 
(1) Foubert v. Turst (1703), 1 Bro. Parl. Cas. 129; 2 Eq. Cas. Abr. 475; 1 E.R. 464: 
sub nom. Feaubert v. Turst, Prec. Ch. 207, H.L.; 11 Digest (Repl.) 494 1164. 
(2) Lord Bellamont’s Case (1700), 2 Salk. 625; 91 E.R. 529; 11 Digest (Repl.) 602, 
344. ig ei, 
(3) Wey v. Yally (1704), 6 Mod. Rep. 194; Holt, K.B. 705; 2 Salk. 651; 87 E.R 
948; 31 Digest (Repl.) 290, 4257. . eg 
(4) Comyn v. Sabine (1738), cited in 1 Cowp. at p. 169; 98 E.R. 1026; 39 Digest 
(Repl.) 398, 186. 
(5) Johnson v. Smith (1760), 2 Burr. 950. 
(6) Roberts v. Harnage (1704), 2 Salk. 659; 2 Ld. Raym. 1043; 6 Mod. Rep. 228; 
92 E.R. 192; 7 Digest (Repl.) 171, 18. 
C (7) Ward’s Case (1625), Latch, 4. 
(8) Davis v. Yale (1699), 2 Lut. 946; 125 E.R. 528; 32 Digest (Repl.) 408, 320. 
(9) Parker v. Crook (1714), 10 Mod. Rep. 255; 88 E.R. 716. 
(10) Rous v. Hassard (1750), cited in 2 Doug.K.B. at p. 602; 99 E.R. 379; 37 Digest 
(Repl.) 541, 1077. 
(11) Livingston v. Mackenzie (1770), cited in 2 Doug.K.B. at p. 603. 
D (12) Skinner v. East India Co. (1666), 6 State Tr. 710; 11 Digest (Repl.) 369, 355. 


Also referred to in argument: 
Robinson v. Bland (1760), 2 Burr. 1077; 1 Wm. BI. 234, 256; Bull.N.P. 275; 97 E.R. 
717; 25 Digest (Repl.) 444, 266. 
Groenvelt v. Burnell (1700), Carth. 491; 1 Com. 76; Holt, K.B. 536; 1 Ld. Raym. 
454; 1 Salk. 200, 396; 90 E.R. 492; sub nom. Grenville v. College of Physicians, | 


Ao 


E 12 Mod. Rep. 386; 16 Digest (Repl.) 16, 89. 
Dutton v. Howell (1693), Show. Parl. Cas. 24; 1 E.R. 17, H.L.; 8 Digest (Repl.) 767, 
336. 


Parker v. Lord Clive (1769), 4 Burr. 2419; 98 E.R. 267; 39 Digest (Repl.) 388, 1/4. 
Toller v. Carteret (1705), 2 Vern. 494; 1 Eq. Cas. Abr. 134, pl. 5; 23 E.R. 916; sub 
nom. Anon., 1 Salk. 404; 11 Digest (Repl.) 375, 395. 
F Ramkissenseat v. Barker (1737), 1 Atk. 51; 26 E.R. 34; 2 Digest (Repl.) 171, 16. 


Appeal by the defendant in an action of assault and false imprisonment brought in the 
Court of Common Pleas by Anthony Fabrigas against John Mostyn, in which the plain- 
tiff declared that the defendant, on Sept. 1, 1771, in Minorca with force and arms, etc., 

- made an assault on him, beat, wounded, and ill-treated him, and then and there im- 
G prisoned him and kept him in prison for the space of ten months, without any reasonable 
or probable cause, contrary to the laws and customs of the realm, and compelled him to 
depart from Minorca where he was then dwelling, and caused him to be carried to 
Carthagena in Spain. The defendant, Mostyn, denied liability, and pleaded that at the 
material time he was governor of the island of Minorca, and was invested with all the 
powers, privileges, and authorities, civil and military, belonging to the government of 
Y theisland. The plaintiff Fabrigas was guilty of a riot, and was endeavouring to raise a 
mutiny among the inhabitants of the island, in breach of the peace, whereupon he 
(Mostyn) in order to preserve the peace and government of the island, was obliged to 
order Fabrigas to be banished from the island, and in order to banish him did gently lay 
hands on him and seize and arrest him, and did detain him, before he could be banished 
from the island for the space of six days. On Sept. 7, he caused him to be carried on 
J board a vessel from the island of Minorca to Carthagena aforesaid. At the trial the jury 
gave a verdict for the plaintiff, on both issues, with £3,000 damages, and £90 costs. 

The substance of the evidence, as stated by the bill of exceptions, was that the de- 
fendant, at the island of Minorca on Sept. 17, 1771, seized the plaintiff, and, without any 
trial, imprisoned him for the space of six days against his will and banished him for 
twelve months from Minorca to Carthagena. On behalf of the defendant it was stated 
that the plaintiff was a native of Minorca, and at the time of seizing, imprisoning, and 
banishing him as aforesaid, he was an inhabitant of the Arraval of St. Phillip’s in the 
island. Minorca was ceded to the Crown of Great Britain, by the Treaty of Utrecht in 
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1713. The Minorquins were in general governed by the Spanish laws, but when it served 
their purpose they pleaded English law. There were certain magistrates, called the chief 
justice criminal and the chief justice civil in the island which was divided into four 
districts exclusive of the Arraval of St. Phillip’s, which was understood to be separate 
and distinct from the others, and under the immediate order of the governor so that no 
magistrate of Mahon could go there to exercise any function without leave first had from 
the governor. The Arraval of St. Phillip’s was surrounded by a line wall on one side and 
on the other by the sea and was called the Royalty, and there the governor had greater 
power than anywhere else in the island and the judges could not interfere but by the 
governor’s consent. Nothing could be executed in the arraval but by the governor’s 
leave, and judges had applied to him the witness, for the governor’s leave to execute 
process there. For the trial of murder and other great offences committed within the 
arraval, on application the governor generally appointed the assesseur criminal of Mahon, 
and for lesser offences, the mustastaph. The defendant, John Mostyn, at the time of the 
seizing, imprisoning, and banishing of the plaintiff, was the governor of Minorca, by 
virtue of letters patent of His Majesty the King. The plaintiff alleged that his seizure, 
imprisonment, and banishment was without any reasonable or probable cause, or any 
other matter alleged in his plea, or any act tending thereto. 


Serjeant Walker and Buller for the defendant. 
Serjeant Glynn and Peckham for the plaintiff. 


LORD MANSFIELD, C.J.—This is an action brought by the plaintiff against the 
defendant for an assault and false imprisonment. Part of the complaint made being for 
banishing him from the island of Minorca to Carthagena in Spain, it was necessary for the 
plaintiff, in his declaration, to take notice of the real place where the cause of action arose. 
Therefore, he has stated it to be in Minorca; with a videlicet, at London, in the parish of 
St. Mary-le-bow, in the ward of Cheap. Had it not been for that particular requisite, he 
might have stated it to have been in the county of Middlesex. To this declaration the 
defendant put in two pleas: (i) ‘‘not guilty”’; (ii) that he was governor of Minorca by 
letters patent from the Crown; that the plaintiff was raising a sedition and mutiny ; 
and that in consequence of such sedition and mutiny he did imprison him, and send him 
out of the island, which as governor, being invested with all the privileges, rights, etc., 
of governor, he alleges he had a right to do. To this plea the plaintiff does not demur, 
nor does he deny that it would be a justification if it were true, but he denies the truth 
of the fact, and puts in issue whether the fact of the plea is true. The plea avers that the 
assault for which the action was brought arose in the island of Minorca, out of the realm 
of England and nowhere else. To this the plaintiff has made no new assignment, and, 
therefore, by his replication he admits the locality of the cause of action. 

Thus it stood on the pleadings. At the trial the plaintiff went into the evidence of his 
case, and the defendant into evidence of his, but on behalf of the defendant evidence 
different from the facts alleged in this plea of justification was given to show that the 
Arraval of St. Phillip’s, where the injury complained of was done, was not within either 
of the four precincts, but is a district of itself more immediately under the power of the 
governor, and that no judge of the island. can exercise jurisdiction there without a special 
appointment from him. Upon the facts of the case the judge left it to the jury, who 
found a verdict for the plaintiff, with £3,000 damages. The defendant has tendared & bill 
of exceptions, on which bill of exceptions the cause comes before us. The great difficulty 
I have had upon both the arguments has been to be able clearly to comprehend what the 
question is which is meant seriously to be brought before the court. 
oe Segara counsel for the governor, Mostyn, right, what they say is this. 

plea o guilty is totally immaterial, and so is the plea of justification, because on 
the plaintiff's own showing it appears (i) that the cause of action arose in Minorca, out 
of the realm ; (ii) that the defendant was governor of Minorca, and by virtue of ‘eck his 
authority imprisoned the plaintiff. Thence it is argued that the judge who tried the 
cause ought to have refused any evidence whatsoever, and to have directed the jury t 
find for the defendant. Three reasons have been assigned. One, insisted on in tie Range 
argument, was that the plaintiff, being a Minorquin, is incapacitated from bringing an 
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A action in the King’s courts in England. To dispose of that objection at once, I shallonly 
say that it is wisely abandoned today, for it is impossible there ever could exist a doubt, 
but that a subject born in Minorca has as good a right to appeal to the King’s courts of 
justice as one who is born within the sound of Bow bells, and the objection made in this 
case of its not being stated on the record that the plaintiff was born since the Treaty of 
Utrecht, makes no difference. 

The two other grounds are (i) that the defendant, being governor of Minorca, is 
answerable for no injury whatsoever done by him in that capacity; (ii) that the injury 
being done at Minorca, out of the realm, is not cognisable by the King’s courts in 
England. As to the first, nothing is so clear as that to an action of this kind the de- 
fendant, if he has any justification, must plead it, and there is nothing more clear than 
that, if the court has not a general jurisdiction of the subject-matter, he must plead to 

C the jurisdiction, and cannot take advantage of it on the general issue. Therefore, by the 
law of England, if an action be brought against a judge of record for an act done by him 
in his judicial capacity, he may plead that he did it as judge of record, and that will be a 
complete justification. So in this case, if the injury complained of had been done by the 
defendant as a judge, though it arose in a foreign country where the technical distinction 
of a court of record does not exist, yet sitting as a judge in a court of justice, subject to a 

D superior review, he would be within the reason of the rule which the law of England says 
shall be a justification, but then it must be pleaded. Here no such matter is pleaded, nor 
is it even in evidence that he sat as judge of a court of justice. Therefore, I lay out of 

_the case everything relative to the Arraval of St. Phillip’s. 
The first point on this ground is the sacredness of the defendant’s person as governor. 
If it were true that the law makes him that sacred character, he must plead it and set 

FE. forth his commission as special matter of justification because prima facie the court has 
jurisdiction. But I will not rest the answer on that only. It has been insisted by way of 
distinction that, supposing an action will lie for an injury of this kind committed by one 
individual against another in a country beyond the seas, but within the dominion of the 
Crown of England, yet it shall not emphatically lie against the governor. In answer to 
which I say that for many reasons, if it did not lie against any other man, it shall most 

F emphatically lie against the governor. ; 

In every plea to the jurisdiction, you must state another jurisdiction. Therefore, if an 
action is brought here for a matter arising in Wales to bar the remedy sought in this 
court, you must show the jurisdiction of the court of Wales. In every case to repel the 
jurisdiction of the King’s court, you must show a more proper and more sufficient jurisdic- 
tion, for, if there is no other mode of trial, that alone will give the King’s courts a jurisdic- 

G tion. In this case no other jurisdiction is shown, even so much as in argument. If the 
King’s courts of justice cannot hold plea in such case, no other court can doit. For it is 
truly said that a governor is in the nature of a viceroy, and, therefore, locally during his 
government no civil or criminal action will lie against him. The reason is because on 
process he would be subject to imprisonment. But here the injury is said to have hap- 
pened in the Arraval of St. Phillip’s, where without his leave no jurisdiction can exist. 

H._ If that be so, there can be no remedy whatsoever if it is not in the King’s courts because 
when he is out of the government and is returned with his property into this country 
there are not even his effects left in the island to be attached. 

Another very strong reason would alone be decisive, and it is that, though the charge 
brought against him is for a civil injury, yet it is likewise of a criminal nature, because it 
is in abuse of the authority delegated to him by the King’s letters patent, under the 

I Great Seal. If everything committed within a dominion is triable by the courts within 
that dominion, yet the effect or extent of the King’s letters patent, which gave the 
authority, can only be tried in the King’s courts, for no question concerning the seignory 
can be tried within the seignory itself. Therefore, where the question respecting the 
seignory arises in the proprietary governments, or between two provinces of America, or 
in the Isle of Man, it is cognisable by the King’s courts in England only. Tn the case of 
the Isle of Man (4 Co. Inst. 284) it was so decided in the time of Queen Elizabeth, by the 
Chief Justice and many of the judges. So that emphatically the governor must be tried 
in England to see whether he has exercised the authority delegated to him by the letters 
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patent legally and properly or whether he has abused it in violation of the laws of 


England and the trust so reposed in him. 
Tt does not follow that, let the cause of action arise where it may, a man is not entitled 


to make use of every justification his case will admit of, which ought to be a defence 
him. If he has acted right according to the authority with which he is invested, 7 am 
lay it before the court by way of plea, and the court will exercise their judgment whe - 
it is a sufficient justification or not. In this case, if the justification had been proved, 
the court might have considered it as a sufficient answer, and, if the nature of the case 
would have allowed of it, might have adjudged that the raising a mutiny was @ good 
ground for such a summary proceeding. I can conceive cases In time of war in apse 
governor would be justified, though he acted very arbitrarily, in which he could not be 
justified in time of peace. Suppose, during a siege or on an invasion of Minorca the 
governor should judge it proper to send a hundred of the inhabitants out of the island 
from motives of real and genuine expediency, or suppose on a general suspicion he should 
take people up as spies, on proper circumstances laid before the court it would be very 
fit to see whether he had acted as the governor of a garrison ought according to the 
circumstances of the case. But it is objected, supposing the defendant to have acted as 
the Spanish governor was empowered to do before, how is it to be known here that by 
the laws and constitution of Spain he was authorised so to act. The way of knowing 
foreign laws is by admitting them to be proved as facts, and the court must assist the 
jury in ascertaining what the law is. For instance, if there is a French settlement the 
construction of which depends on the custom of Paris, witnesses must be received to 
explain what the custom is, as evidence is received of customs in respect of trade. There 
is a case of the kind I have just stated: Feaubert v. Turst (1). So in the supreme resort 
before the King in Council, the Privy Council determines all cases that arise in the planta- 
tions, in Gibraltar, or Minorca, in Jersey, or Guernsey, and they inform themselves, by 
having the law stated tothem. As to suggestions with regard to the difficulty of bringing 
witnesses, the court must take care that the defendant is not surprised, and that he has a 
fair opportunity of bringing his evidence if it is a case proper in other respects for the 
jurisdiction of the court. There may be some cases arising abroad, which may not be 
fit to be tried here, but that cannot be the case of a governor injuring a man contrary to 
the duty of his office and in violation of the trust reposed in him by the King’s com- 
mission. 

If he wants the testimony of witnesses whom he cannot compel to attend, the court 
may do what this court did in the case of a criminal prosecution of a woman who had 
received a pension as an officer’s widow and it was charged in the indictment, that she 
was never married to him. She alleged a marriage in Scotland, but that she could not 
compel her witnesses to come up, to give evidence. The court obliged the prosecutor to 
consent that the witnesses might be examined before any of the judges of the Court of 
Session, or any of the barons of the Court of Exchequer in Scotland, and that the de- 
positions so taken should be read at the trial. They declared that they would have put 
off the trial of the indictment from time to time, for ever, unless the prosecutor had so 
consented. The witnesses were examined before the Lord President of the Court of 
Session. ; 

It is a matter of course in aid of a trial at law to apply to a court of equity for a com- 
mission and injunction in the meantime, and where a real ground is laid the court will 
take care that justice is done to the defendant as well as to the plaintiff. Therefore, in 
every light in which I see the subject, I am of opinion that the action holds emphatically 
against the governor, if it did not hold in the case of any other person. Ifso, he is ac- 
countable in this court or he is accountable nowhere, for the King in Council has no 
jurisdiction. Complaints made to the King in Council tend to remove the governor or 
to take from him any commission which he holds during the pleasure of the Crown, but, 
if he is in England, and holds nothing at the pleasure of the Crown, they have no jurisdic- 
tion to make reparation, by giving damages, or to punish him in any shape for the injury 
committed. Therefore, to lay down in an English court of justice such a monstrous 
cerevtabe ate eee spe by virtue of letters patent under the Great Seal is 

x onscience, that he is absolutely despotic, and can 
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spoil, plunder, and affect His Majesty’s subjects, both in their liberty and property, with 
impunity, is a doctrine that cannot be maintained. “ 
Seige sii Case (2) a motion was made for a trial at bar and granted, because 

e ttorney -General was to defend it on the part of the King, which shows plainly that 
such an action existed. And in Wey v. Yally (3), PowEt1, J., says that an action of false 
tmprisonment has been brought here against a governor of J; amaica for an imprisonment 
there, and the laws of the country were given in evidence. The governor of Jamaica in 
that case never thought that he was not amenable. He defended himself, and possibly 
showed by the laws of the country, an Act of the Assembly which justified that imprison- 
ment, and the court received it as they ought todo. For whatever is a justification in the 
place where the thing is done, ought to be a justification where the cause is tried. I 
remember, early in my time, being counsel in an action brought by a carpenter in the 
train of artillery against governor Sabine, who was governor of Gibraltar (Comyn v. 
Sabine (4)) and had barely confirmed the sentence of a court-martial by which the plain- 
tiff had been tried and sentenced to be whipped. The-governor was very ably defended, 
but nobody ever thought that the action would not lie, and, it being proved at the trial 
that the tradesmen who followed the train were not liable to martial law, the court were 
of that opinion, and the jury, accordingly, found the defendant guilty of the trespass as 
having had a share in the sentence, and gave £500 damages. 

The next objection which has been made is a general objection with regard to the 
matter arising abroad, namely, that, as the cause of action arose abroad, it cannot be 
tried here in England [see note supra as to actions transitory and local and venue]. 


‘There is a formal and a substantial distinction as to the locality of trials. I state them as 


different things. The substantial distinction is where the proceeding is in rem and where 
the effect of the judgment cannot be had, if it is laid in a wrong place. That is the case 
of all ejectments, where possession is to be delivered by the sheriff of the county, and as 


trials in England are in particular counties the officers are county officers. Therefore, the 


judgment could not have effect if the action was not laid in the proper county. With 
regard to matters that arise out of the realm, there is a substantial distinction of locality 
too, for there are some cases that arise out of the realm which ought not to be tried any- 
where but in the country where they arise. If two persons fight in France, and, both 
happening casually to be here, one should bring an action of assault against the other, it 
might be a doubt whether such an action could be maintained here, because, though it is 
not a criminal prosecution, it must be laid to be against the peace of the King and the 
breach of the peace is merely local, though the trespass against the person is transitory. 
Therefore, without giving any opinion, it might perhaps be triable only where both 
parties at the time were subjects. So if an action were brought relative to an estate in a 
foreign country, where the question was a matter of title only and not of damages, there 
might be a solid distinction of locality. 

There is likewise a formal distinction which arises from the mode of trial, for trials in 
England being by jury and the kingdom being divided into counties and each county 
considered as a separate district or principality, it is absolutely necessary that there 
should be some county where the action is brought in particular that there may be a 
process to the sheriff of that county to bring a jury from thence to try it. This matter of 
form goes to all cases that arise abroad, but the law makes a distinction between transi- 
tory actions and local actions. If the matter which is the cause of a transitory action 
arises within the realm, it may be laid in any county, the place is not material; and if 
an imprisonment in Middlesex it may be laid‘in Surrey, and though proved to be done in 
Middlesex, the place not being material, it does not at all prevent the plaintiff recovering 
damages. The place of transitory actions is never material except where by particular 
Acts of Parliament it is made so, as in the case of churchwardens and constables, and 
other cases which require the action to be brought in the county. The parties, upon 
sufficient ground, have an opportunity of applying to the court in time to change the 
venue, but, if they go to trial without it, that is no objection. So all actions of a transi- 
tory nature that arise abroad may be laid as happening in an English county. 

There are occasions which make it absolutely necessary to state in the declaration that 
the cause of action really happened abroad as in the case of specialties where the date 


272 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


must be set forth. If the declaration states a specialty to have been made at West- 
minster in Middlesex; and on producing the deed, it bears date at Bengal, the action is 
gone, because it is such a variance between the deed and the declaration as makes it 
appear to be a different instrument. There is some confusion in the books on the statute 
6 Richard II, c. 2 [relating to venue in actions for debt, etc.]. But I do not put the 
objection on that statute. I rest it singly on this ground. Ifthe true date or description 
of the bond is not stated, itis a variance. But the law has in that case invented a fiction, 
and has said that the party shall first set out the description truly, and then give a 
venue only for form, and for the sake of trial by a videlicet in the county of Middlesex 
or any other county. No judge ever thought that when the declaration said in Fort St. 
George, viz., in Cheapside, that the plaintiff meant it was in Cheapside. It is a fiction of 
form. Every country has its forms which are invented for the furtherance of justice, and 
it is a certain rule that a fiction of law shall never be contradicted so as to defeat the end 
for which it was invented, but for every other purpose it may be contradicted. 

The fiction invented in these cases is barely for the mode of trial; to every other pur- 
pose, therefore, it shall be contradicted, but not for the purpose of saying the cause shall 
not be tried. So in the case that was long agitated and finally determined some years 
ago, upon a fiction of the teste of writs taken out in the vacation, which bear date as of 
the last day of the term, it was held that the fiction shall not be contradicted so as to 
invalidate the writ by averring that it issued on a day in the vacation (Johnson v. 
Smith (5), 2 Burr. at p. 967), because the fiction was invented for the furtherance of 
justice, and to make the writ appear right in form. But where the true time of suing out 
a latitat is material, as on a plea of non assumpsit infra sex annos there it may be shown 
that the latitat was sued out after the six years notwithstanding the teste. I am sorry 
to observe that some sayings have been alluded to, inaccurately taken down, and im- 
properly printed, where the court has been made to say that as men they have one way of 
thinking and as judges they have another, which is an absurdity, whereas in fact they 
only meant to support the fiction. I will mention a case or two to show that that is the 
meaning of it. 

In 6 Mod. Rep. 228 Roberts v. Harnage (6) is thus stated. The plaintiff declared that 
the defendant became bound to him at Fort St. David’s in the East Indies at London, in 
such a bond. Upon demurrer the objection was that the bond appeared to have been 
sealed and delivered at Fort St. David’s in the East Indies, and, therefore, the date made 
it local, and, by consequence, the declaration ought to have been of a bond made at 
Fort St. David’s, in the East Indies, viz., at Islington, in the county of Middlesex or in 
such a ward or parish in London, and of that opinion was the whole court. This is an 
inaccurate state of the case. But in 2 Lorp Raym. 1043 it is more truly reported, and 
“ee ys rae a appeared by the declaration that the bond was made at London in 
exes vee pate oyer, hs bond was set out, and it appeared on the face of it to 
Oa fe : yi in ne East Indies. The defendant pleaded the variance in 
eee ; wet ef foe a , and it was held bad, but the court said that it would 
25 hae ae a - ee t. George, in the East Indies, to wit, at London, in the 
i as Se e objection there was that they had laid it falsely, for they had laid 

e at London whereas, when the bond was produced, it appeared to be 

made at another place, which was a variance. 
‘ ihe hss a fk LATCH LS i Case (7)) and a case from Lutwycus (Davis v. 
baled Sin ees iets ea ut I will mention a case posterior in point of time 
iach Ole te é ‘ ie se and no regard at all paid to them, and that is Parker v. 
Absanatioh ht ee o me) fc) covenant upon a deed indented; it was objected to the 
rice: an: en ae said in the declaration to continue at Fort St. George, 
therefore, the eee pe te sede ness it bore date at Fort St. George, and, 
7 rt, as was pretended, had no jurisdiction: Latch, 4; 2 Lut. at p. 950 
Parker, C.J., said (10 Mod. Rep. 255): : Soren 


; ae will lie in England upon a deed dated in foreign parts or else the party 
an bak no remedy, but then in the declaration a place in England must be alleged 
proforma. Generally speaking, the deed, upon the oyer of it, must be consistent with 


r 
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the declaration, but in these cases, propter necessitatem, if the inconsistency be as 
little as possible, it is not to be regarded, and here the contract being of a voyage 
which was to be performed from Fort St. George to Great Britain, does import, that 
Fort St. George is different from Great Britain.”’ 


After taking time to consider of it the plaintiff had his judgment notwithstanding the 
objection. 

Therefore, the whole amounts to this—that where the action is substantially such a 
one as the court can hold plea of, as the mode of trial is by jury, and as the jury must be 
called together by process directed to the sheriff of the county, matter of form is added 
to the fiction to say it is in that county, and then the whole of the inquiry is whether it is 
an action that ought to be maintained. Can it be doubted that actions may be main- 
: tained here, not only upon contracts which follow the persons, but for injuries done by 

subject to subject, especially for injuries where the whole that is prayed is a reparation 

in damages or satisfaction to be made by process against the person or his effects within 
the jurisdiction of the court? We know it is withm every day’s experience. I was 
embarrassed a great while to find out whether counsel for the plaintiff really meant to 
make a question of it. 

In sea batteries the plaintiff often lays the injury to have been done in Middlesex, and 
then proves it to be done a thousand leagues distant on the other side of the Atlantic 
[as to jurisdiction in offences committed abroad, see 10 Hatspury’s Laws (3rd Edn.) 
322-324]. There are cases of offences on the high seas where it is of necessity to lay in 
Ahe declaration that it was done upon the high seas, as the taking a ship. There is a case 
of that sort occurs to my memory; the reason I remember it is because there was a 
question about the jurisdiction. There likewise was an action of that kind before 
Lez, C.J. [Rous v. Hassard (10)], and another before me [ Livingston v. Mackenzie (11)], 
in which I quoted that determination, to show that when the Lords Commissioners of 
Prizes have given judgment, that is conclusive in the action, and likewise when they have 
given judgment it is conclusive as to the costs whether they have given costs or not. It 
is necessary in such actions to state in the declaration that the ship was taken, or seized 
on the high seas, videlicet, in Cheapside. But it cannot be seriously contended that the 
judge and jury who try the cause fancy the ship is sailing’ in Cheapside. The plain 
sense of it is that as an action lies in England for the ship which was taken on the high 
seas, Cheapside is named as a venue, which is saying no more than that the party prays 
the action may be tried in London. But if a party were at liberty to offer reasons of fact 
contrary to the truth of the case, there would be no end of the embarrassment. 

I have had some actions before me rather going further than these transitory actions, 
that is, going to cases which in England would be local actions. I remember one, I think 
it was an action brought against Captain Gambier who by order of Admiral Boscawen 
had pulled down the houses of some sutlers who supplied the navy and sailors with 
spirituous liquors, and, whether the act was right or wrong, it was certainly done with a 
good intention on the part of the admiral for the health of the sailors was affected by 
frequenting them. They were pulled down. The captain was inattentive enough to 
bring the sutler over in his own ship, who would never have got to England otherwise, 
and as soon as he came here he was advised that he should bring an action against the 
captain. He brought his action, and one of the counts in the declaration was for pulling 
down the houses. The objection was taken to the count for pulling down the houses, 
and Skinner v. East India Co. (12) was cited in support of the objection. On the other side, 
they produced from a manuscript note a case before Eyre, C.J., where he overruled the 
objection, and I overruled the objection on this principle, namely, that the reparation 
here was personal and for damages and, that otherwise there would be a failure of justice, 
for it was on the coast of Nova Scotia, where there were no regular courts of judicature, 
but, if there had been, Captain Gambier might never go there again; and, therefore, the 
reason of locality in such an action in England did not hold [but see now 7 HaLsBURY’S 
Laws (3rd Edn.) 32]. 

I quoted a case of an injury of that sort in the East Indies where even in es of 
equity Lorp Harpwicke had directed satisfaction to be made in damages. That case 


be 
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before Lorp HaRDWICKE was not much contested, but the case before me was fully and 
seriously argued and £1,000 damages was given against Captain Gambier. I do not quote 
this for the authority of my opinion because that opinion is very likely to be erroneous, 
but I quote it because £1,000 damages and costs were a considerable sum. As the 
captain had acted by the orders of Admiral Boscawen, the representatives of the admiral 
defended the cause, and paid the damages and costs recovered. The case was favourable, 
for what the admiral did was certainly well intended, and yet there was no motion for a 


new trial. 

I recollect another cause that came on before me; which was the case of Admiral 
Palliser. There the very gist of the action was local. It was for destroying fishing huts 
on the Labrador coast. After the treaty of Paris, the Canadians early in the season 
erected huts for fishing, and by that means got an advantage, by beginning earlier, of the 
fishermen who came from England. It was a nice question upon the right of the Cana- 
dians. However the admiral from general principles of policy ordered these huts to be 
destroyed. The cause went ona great way. The defendant would have stopped it short 
at once, if he could have made such an objection, but it was not made. There are no 
local courts among the Esquimaux Indians on that part of the Labrador coast, and, 
therefore, whatever injury had been done there by the King’s officers would have been 
altogether without redress if the objection of locality would have held. The consequence 
of that circumstance shows that where the reason fails, even in actions which in England 
would be local actions, yet it does not hold to places beyond the seas within the King’s 
dominions. Admiral Palliser’s case went off upon a proposal of a reference, and ended 
by an award. But as to transitory actions, there is not a colour of doubt but that every 
action that is transitory may be laid in any county in England, though the matter arises 
beyond the seas, and when it is absolutely necessary to lay the truth of the case in the 
declaration, there is a fiction of law to assist you, and you shall not make use of the truth 
of the case against that fiction, but you may make use of it to every other purpose. I am 
clearly of opinion not only against the objections made, but that there does not appear a 
question on which the objections could arise. 


ASTON, WILLES and ASHHURST, JJ., concurred. 
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FOX v. MACKRETH AND OTHERS 
PITT AND ANOTHER v. SAME 


[Lorp CHANCELLOR’s Court (Lord Thurlow, L.C.), December 11, 1788] 
[Reported 2 Bro.C.C. 400; 2 Cox, Eq. Cas. 320; 29 E.R. 224] 


Sale of Land—Contract—Rescission—Damages—Fiduciary relation between parties 

—Concealment by purchaser of knowledge regarding value. 

A purchaser of land is not under an obligation to disclose to the vendor any fact 
known to him and not to the vendor which enhances the value of the land, as, e.2.5 
the presence of minerals under the surface, but if, owing to the relationship between 
the parties, the purchaser is under an obligation to make the disclosure and he does 
not do so, a court of equity will regard him as a trustee for the vendor and the 
contract as fraudulently made and invalid. The vendor will then be entitled to 
rescission of the contract and the return of the property or to damages representing 
the amount by which the sum paid to him under the contract was less than the full 
value of the land. 

Per Lorp Tuurtow, L.C.: Whenever a trustee gains intelligence as a trustee and 
servant to the cestui que trust and conceals from the cestui que trust the circum- 
stances of which he so gains knowledge, he may have the hands of justice laid on 
him as a fraud. 


Notes. Considered: Gibson v. Jeyes (1801), 6 Ves. 266; Ex parte Lacey (1802), 6 Ves. 
625; Hx parte James (1803), 8 Ves. 337; Coles v. Trecothick, [1803-13] All E.R.Rep. 14; 
Ex parte Bennett (1805), 10 Ves. 381. Applied: Randall v. Errington (1805), 10 Ves. 423. 
Referred to: Hardwicke v. Vernon (1799), 4 Ves. 411; A.-G. v. Dudley (1815), Coop.G. 
146; Baker v. Peck (1860), 3 L.T. 656; Walters v. Morgan (1861), 3 De G.F. & J. 718; 
Pell v. Midland Counties and South Wales Rail. Co. (1869), 20 L.T. 288; Emma Silver 
Mining Co. v. Lewis (1879), 4 C.P.D. 396; Re Boles and British Land Co.’s Contract (1901), 
71 L.J.Ch. 130. 

As to the disability of a trustee to purchase, see 14 Hatspury’s Laws (3rd Edn.) 626, 
627. For cases see 47 Dicrst (Repl.) 257-265. 


Case referred to: 
(1) Earl of Chesterfield v. Janssen (1750), 1 Atk. 301; 1 Wils. 286; 2 Ves. Sen. 125; 


26 E.R. 191; 7 Digest (Repl.) 180, 134. 


Also referred to in argument: 
Clarke v. Swaile (1762), 2 Eden, 134; 28 E.R. 847, L.C.; 48 Digest (Repl.) 86, 733. 


Appeal from a decision of Str Luoyp Kenyon, M.R. 

The bill was filed in 1781 by the plaintiff, James Fox, against Robert Mackreth, John 
Dawes, and John Baynes Garforth. The supplemental bill was by William Morton 
Pitt and James Farrer, trustees of the estate and effects of James Fox, against the same 
defendants, to have the benefit of the former suit. 

The material part of the prayer of the original bill was that the sale of the plaintiff's 
estates in the county of Surrey, made to Thomas Page, might be declared to have been 
made in trust for the plaintiff, and that Mackreth and Dawes might be declared to be 
accountable to the plaintiff for what the estates were sold for to Page, and also for 
accounts of what was due to the defendants Mackreth and Dawes, and upon what securi- 
ties, and that they might be decreed to deliver up the securities, the plaintiff offering 
that they should be at liberty to retain out of the purchase-moneys of the estates what 
should be found justly due to them from the plaintiff. The plaintiff, Fox, also claimed 
an account of moneys due to the defendants on account of annuities granted by the 
plaintiff to the defendants, the plaintiff offering that the defendant should be at liberty 
to retain the sum found due out of the said purchase-moneys. 

The plaintiff Fox, being seised in tail of an estate at Horsley and elsewhere, in the 
subject to an estate for life in some parts thereof, to his mother for 


county of Surrey, 
and likewise seised or possessed of copyhold and leasehold 


her jointure in lieu of dower, 


Pe. 
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estates in the same county, and entitled to several other estates in expectancy or for life 
only, had, before he came of age, embarked on a very expensive course of life and was 
reduced to great distress. Under these circumstances he had procured money by grant- 
ing annuities and engaging his friends who were of age in bonds and judgments for 
securing the payment of them, and his friends, being acquainted with his situation, pro- 
posed that, as soon as might be after he should attain his age of twenty-one years, he 
should suffer a recovery of the Surrey estate, which, or a competent part thereof, should 
be conveyed to trustees to be sold for the payment of his debts and redeeming the 
annuities for which he, and his friends on his behalf, had engaged. He attained the age 
of twenty-one in August, 1777, and was very soon afterwards (in the latter end of that or 
beginning of the next month) introduced to the defendant Mackreth (who usually 
supplied young men of fortune with money in their distress) and, on account of the 
plaintiff’s inability to make a security by mortgage, as a recovery could not be suffered 
till Michaelmas Term, it was agreed that the defendants Mackreth and Dawes should 
supply the plaintiff with the sum of £5,100, upon the plaintiff’s granting two annuities 


of £500, and £350, each for his life. On Sept. 23 Dawes advanced the £5,100, for which - 


were executed a bond of that date by the plaintiff in the penal sum of £6,000 for securing 
to Dawes an annuity of £500 for the life of the plaintiff, a warrant of attorney of even 
date to confess judgment on the bond, and an indenture tripartite between the plaintiff, 
of the first part, Dawes, of the second part, and Garforth, of the third part, whereby 
lands in the county of York of which the plaintiff was seised for life were conveyed to 
Garforth for securing the payment of the annuity of £500 to Dawes. The annuity of 
£350 was secured by a similar bond of the same date, warrant of attorney to confess 
judgment thereon, and a similar conveyance of the same lands to Garforth for better 
securing the same. In the annuity of £500 Mackreth, in his answer, admitted he was 
interested with Dawes, but denied that he was interested in that of £350. 

In Michaelmas Term, 1777, a recovery was suffered of the freehold part of the Surrey 
estates, by which they were vested (subject to the mother’s estate for life in a part 
thereof) in Oliver Farrer in trust to convey the same in such manner as the plaintiff 
should direct, Mr. Farrer having agreed to act as a trustee for the purpose of selling the 
same and discharging the debts, with and under the direction of two of the plaintiff’s 
friends (which appear to have been Lord Ligonier and Lord Grantley), if they could be 
prevailed upon to accept the trust. In December, 1777, the plaintiff being threatened 
with an arrest for the sum of £2,000 by the holder of bills of exchange drawn by the 
plaintiff while in Paris, applied to the defendant Mackreth, who agreed to lend him 
£3,000 on mortgage of the Surrey estates, upon which mortgage deeds, dated Dec. 22 
and 23, were prepared and executed. At the time of the execution of these deeds it was 
proposed that Mackreth should be a trustee with Farrer for payment of the debts and 
redeeming the annuities, when Mackreth proposed Dawes for that purpose, as being, 
from the course of his business, well acquainted with many of the persons who had 
purchased the plaintiff’s other annuities, and could assist in purchasing them at a cheaper 
rate than Mr. Farrer. This was assented to by the plaintiff upon an assurance that 
nothing should be done without Mr. Farrer being consulted and approving thereof. In 
the same month the plaintiff delivered to the defendant Mackreth a particular or rental 
of the estate in Surrey, made by Thomas Jackman, by which it appeared that the rents 
of the houses and cottages on the premises amounted to £283 1s. and those of the lands 
to £979 14s. (subject to the mother’s jointure which was stated at £240 a year). The 
timber was valued in the rental at £4,000, and the whole was valued at £45,000. It was 
also in evidence that Mackreth sent down a man of the name of Hampton to view the 
estate, who was there a week, but what valuation he made, or whether the same was 
communicated to Mackreth, did not appear. A trust deed was prepared by Garforth 
reciting the mortgage by which the estates were conveyed to Mackreth and Dawes 
(subject to Mackreth’s mortgage and the annuity to Dawes) in trust to sell or mortgage 
the same, and to pay the debts and redeem the annuities granted by the plaintiff. These 
deeds being sent to Mr. Farrer, he made some objections thereto on account of the sums 
intern abe per og tandaied carssoieet ot tra eel ean 

. and al: of the trustees being empowered to sell or 
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mortgage the estates without the intervention of Mr. Fox. It being afterwards agreed 
that Mackreth should pay off Dawes and advance some further sums, a deed poll was 
prepared, calculated for execution on Jan. 16, 1778, and endorsed on the mort gage deed, 
to secure such further sum of £7,000, consisting of £5,100, the consideration money for 
the annuities granted by the plaintiff to Dawes, with £212 10s. interest thereon for the 
quarter's arrear due Dec. 23, 1777 (but which was not paid by Mackreth to Dawes until 
July 16, 1788), and £51 14s. 93d. twenty-three days arrear of the annuities from Dec. 23 
to Jan. 16, and £1,635 15s. 23d. paid to the plaintiff. On Jan. 16, 1788, a new trust 
deed was also prepared, in which this deed poll was recited, and the £3,000 and £7,000 
made the first charges on the estates. 

On Jan. 16, 1788, the plaintiff Fox and Mackreth dined together at the house of the 
defendant Garforth for the purpose of executing these deeds, and, after dinner and before 
the plaintiff had executed the deeds, a conversation arose in which it was proposed that 
Mackreth should become the purchaser of the estate. Jackman’s valuation of £45,000 
was mentioned by the plaintiff as a fair price, which was objected to by Mackreth, con- 
sidering the value put thereby upon the houses and lands, upon which the defendant 
made a calculation of the houses at fourteen years’ purchase and the lands at thirty, 
together with the household furniture valued at £500 and the timber at £4,000 (on which 
last two articles they agreed) amounting to £27,853 14s., the plaintiff afterwards offered 
to sell the estates to the defendant for £42,000, upon which the defendant said he would 
split the difference, and gave £39,500 for the same, but would not give more, and, the 
plaintiff not agreeing to accept the terms, the trust deeds were then executed by the 
plaintiff. After the deeds were executed the conversation was renewed, and, the plain- 
tiff expressing some concern with respect to his mother’s jointure if he should accept the — 
defendant’s terms, the defendant offered the £39,500, and to subject himself to the pay- 
ment of the plaintiff’s mother’s jointure if she should survive him. Upon this the parties 
agreed, and the defendant Garforth (who had been absent during the greatest part of the 
treaty) was called in and drew up a memorandum of the agreement, by which the money 
was to be paid on or before Mar. 25 next, till which time the plaintiff was to receive the 
rents and profits, and then convey the estate to the plaintiff, and about twelve o’clock at 
night, this memorandum was signed by the plaintiff upon which the trust deed was 
cancelled. 

On Mar. 28 articles for the purchase were executed by both parties. On April 24 
following the plaintiff, and on May 2 Anna Fox, his mother, executed conveyances of the 
estates to the defendant, in consideration of £39,500, £11,097 of which was retained by 
the defendant in payment of the mortgage of £3,000, the £7,000 secured by the deed poll, 
and some other sums charged by the defendant as advanced to the plaintiff. The defen- 
dant gave the plaintiff, as a security for the residue, being £28,408, a common accountable 
receipt, and afterwards, on the objection of the plaintiff to this as the only security 
for the money, the defendant wrote on the same piece of paper which contained the 
accountable receipt, the following charge: 


‘«April 25, 1773, I do hereby charge all my estates in the county of Surrey, with the 
payment of the above sum of £28,408, and interest.”’ 


At the time of signing the above, the defendant had no estates in the county of Surrey, 
but those purchased by him of the plaintiff. The defendant gave to the plaintiff no 
other security for the residue of the money than the receipt and charge. In the interval 
between the execution of the articles and that of the conveyances, Mackreth had treated 
with Thomas Page for the sale of the whole of the estate, and on Mar. 21, Page agreed 
to give him £50,500 for the same, but no article was entered into between him and the 
defendant till April 30 following immediately after Page was let into possession and was 
to receive the rents and profits from Lady Day then last. The treaty with Page was 
totally unknown to the plaintiff when he executed the conveyance to the defendant. The 
plaintiff drew upon the defendant for several Sums, on account of the purchase-money, 
and in October, 1778, he having sent for an account, the defendant drew one out by 
which he made a balance remaining in his hands of £773 18s. 9d., but admitted in his 
answer that he had therein charged moneys unpaid, as the supposed amount of two 


we 
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arrears thereof then unredeemed, and that afterwards, in May, 1779, 
uities, he sent the plaintiff another account, in which he 
bove the other balance of £773 18s. 9d. In June, 1779, the 
plaintiff, being again in distress, applied to the defendant who advanced him £2,100 upon 
an annuity of £350 a year for the plaintiff's life, secured by a bond in the penal sum of 
£4,200, and warrant of attorney to enter up judgment on the same. 

Upon discovery of the sale to Page the plaintiff filed his bill, contending that the 
defendant Mackreth, being a trustee for him under the trust deed for payment of debts, 
it was his duty to sell the same for the advantage of the plaintiff, and, if he purchased 
for himself (which the plaintiff was advised he could not), it should be for a fair and 
adequate consideration; that the plaintiff, having been imposed upon, ought to have 
the benefit of the sale; and that the sum of £7,000 mentioned in the articles as due to 
Mackreth on mortgage, or the part thereof estimated to be due to the defendant as the 
value of the annuities granted to Dawes, was a much greater sum than they were really 
worth on a fair valuation; that no greater allowance ought to be made out of the 
purchase-money than the sums really advanced, with interest from the time of advancing 


annuities, and the 
having then settled the ann 
made the balance £616 17s. a 


the same, that Mackreth had not discharged the annuities granted, by the plaintiff, but — 


the plaintiff continued liable to the same; and that at the time he granted the last annuity 


of £350 there was money in the defendant’s hands, or the defendant was accountable to — 


the plaintiff for larger sums as he then had in his hands the sums for which he sold the 
plaintiff’s estate beyond the sum of £39,500. 

Mackreth, by his answer, insisted on the fairness of the transaction, and that the price 
at which he bought the estate was an adequate price, though he had expected to have 
some benefit by selling it out in parcels, but that the purchaser, Page, having an estate 
in the neighbourhood, gave a larger price than it was worth to other persons. _ He 
admitted that he had in his hands a balance of £617 13s. of the purchase-money which 
he claimed to retain on account of the plaintiff being only tenant for life in a small part 
of the estate conveyed to the defendant, and £773 18s. 9d. the balance of the accounts 
sent to the plaintiff in October, 1778. He further said that on Aug. 30, 1779, part of 
the estate being discovered to be copyhold, the defendant applied to the plaintiff to 
execute a letter of attorney to surrender such copyhold premises to the defendant, which. 
he readily agreed to and signed the letter of attorney, and that Page, the purchaser, in 
November, 1779, having raised a sum of money by mortgage of part of the estates, and 
afterwards having occasion to raise money by mortgage of other parts of the estates, and 
the solicitor for the person advancing the money requiring to have the original deeds of 
Dec. 22 and 23, 1777, and the conveyance from the plaintiff to the defendant or duplicates 
thereof, the defendant applied to the plaintiff to execute other parts of the deeds, which 
he agreed to, and, together with his mother, executed the same without expressing him- 
self dissatisfied with the purchase made by the defendant (but it was in evidence that 
Mr. Farrer only consented to the plaintiff’s executing the same under a proviso that the 
same should not be considered as a confirmation), which acts of the plaintiff the defen- 
dant contended, would operate as confirmations of the transactions. 

The cause was heard at the Rolls, before Sm Ltoyp Krnyon, M.R., on June 26, 27 
and 28, and on July 13, 14, and 16, 1786, on which last day his Honour made his deenee 
whereby he declared that undue advantage was taken by the defendant Mackreth, of the 
confidence reposed in him by the plaintiff, and that, therefore, Mackreth cued to be 
considered as a trustee of all the estates and interests comprised in the conveyance of 
April 23 and 24, 1778, for the plaintiff after the execution of the deeds. He ordered the 
matter to be referred to the Master to take an account of the money received by Mackreth 
from Page, and to compute interest thereon at £5 per cent. from the time of Mackreth’s 
receiving the same, and to take an account of the money paid by Mackreth to Dawes on 
account of the annuities of £500 and £300; an account of the money advanced b 
Mackreth on account of the annuity of £350 in 17 79; and an account of ven ae 
by Mackreth on account of the mortgage in 1778 and under the contract for ee urch, 
of the estate, and to compute interest on the same, and that Mackreth sh sii the 

laintiff th iti in tnaiatin pentane 
yi a ne costs of the suit in respect of his insisting on the conveyance of April 23 and 
24, 1778, as a conveyance for his own benefit. He granted an injunction against Mack- 
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reth to restrain him from proceeding at law touching any matter in question in the 


cause and reserved further consideration. From this decree Mackreth appealed to the 
Lord Chancellor. 


Mansfield, Scott, Lloyd, and Mitford, for the plaintiff, supported the decree. 
Ambler, Madocks, Selwyn, Ainge, and Hargrave, for the defendant (the appellant). 


LORD THURLOW, L.C.—The doubt I have is whether this case affords facts from 
which principles arise to set aside this transaction which will not, by necessary applica- 
tion, draw other cases into hazard. Without insisting upon technical morality, I do not 
agree with those who say that where an advantage has been taken in a contract which 
a man of delicacy would not have taken it must be set aside. Suppose, for instance, 
that A. knowing there to be a mine in the estate of B. of which he knew B. was ignorant, 


should enter into a contract to purchase the estate of B. for the price of the estate 


without considering the mine, could the court set it aside? Why not, since B. was not 


apprised of the mine, and A. was? Because A. as the buyer, was not obliged from the 


nature of the contract to make the discovery. It is, therefore, essentially necessary, in 
order to set aside the transaction, not only that a great advantage should be taken, but 
it must arise from some obligation in the party to make the discovery. The court will 
not correct a contract merely because a man of nice honour would not have entered into 
it; it must fall within some definition of fraud. The rule must be drawn so as not to 
affect the general transactions of mankind. His Honour has referred a great number 
of accounts to the Master. Ifthe account in the present case is necessary to lead to the 
judgment, the latter should have been suspended till the former was taken. 

I shall state the case merely as it stands on the transaction on the day of the sale. 
I shall also consider that there are certain terms which I must find in analogy to the 
character of a juryman. In the first place, I must find the value of the estate to be the 
sum for which it was sold to Page, for it will be in vain to argue that there was any 
confidence reposed in Mackreth or fraud committed by him if no loss accrued to Fox. 
If the value of the estate be that which Mackreth gave, it would on that side put an end 
to the dispute. If the value be such as now represented, that does not make an end of 
the matter unless the advantage was procured by some of those frauds which the court 
has taken notice of. The Master of the Rolls has decreed the defendant to be a trustee 
for Fox. He becomes such by consequence, for if it be true that he has cheated Fox, 
though the legal estate passed to him, the equitable claim is Fox’s. This argument does 
not turn from the mere circumstance of value, for suppose the estate to have been worth 
£50,000 on Jan. 16, 1778, and that Mackreth bought it by fraud for £40,000, whereby 
Fox was cheated of £10,000, and, suppose, by cross events, the value had sunk more than 
one-fifth and Mackreth had sold it, according to the then market price, at £40,000 or 
even so low as £30,000, would it not be equally true that he ought to be decreed to pay 
£50,000 for the sum due in respect of what Fox lost by the fraud of Mackreth? If you 
can ever establish in a court of equity that a contract has been fraudulently made and 
that a party to that contract has lost by that fraud, in the common case, whatever the 
conveyance be, the party will have that money to pay. Therefore, his Honour went 
upon the ground that the value of the estate at the time of the sale was £50,000, that 
Mr. Fox was consequently cheated, and, the contract being to be set aside, the sale 
made afterwards was a sale made for him who had in point of equity a right to it. 

Taking this as the point on which it turns, I wish to go through the facts. Fox's 
distresses began about four years before he’came of age; he had involved himself and 
his friends in annuities upon the harshest terms. When he came of age as a man of 
honour he was under a duty of imperfect obligation to relieve the friends he had involved. 
In this situation, which was observed by his friends before he became of age, a plan was 
proposed to sell such parts of his estate as was disposable. When he came of age, he 
had an estate of about £1,260 a year in Surrey. That was an estate tail, capable conse- 
quently of being disposed of when the time for cutting off the entail should arrive. He 
had also an estate in Yorkshire of about £11,000 a year for life, and one in Ireland for life, 
of which he was in possession, of about £6,000 a year. His friends had resorted to a 
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When that situation was disclosed to Mackreth, a mortgage of that estate abs his 
been an effective lien upon it, and the way to have made a security would have been 


have insured Fox’s life till the end of next Michaelmas Term. Under that species of 


contract the merciful and just manner of relieving his distress would have been to anes 
advanced the money on such a mortgage. On the other hand, it ought to be observe ; 
that, though Mackreth took a different course, it seems to have been (if there is A we 
much levity in saying it) in the course of his business, for it is in evidence that Mac re 

dealt in this way on the distresses of mankind. On Nov. 6 a recovery was suffered of the 
Surrey estate to Farrer to such uses as Fox should direct, but nothing was then done 
towards getting rid of the debt. On Dec. 24, Fox sends to borrow a sum of money 
Mackreth lent him £3,000, and took a mortgage by way of security. ~Great pains have 
been taken to impute great generosity to Mackreth on this occasion. I see no reason 
to say so, neither do I see that there was at that time any plot. On the contrary, I 
consider that as a very fair transaction, and it would be an extravagant conjecture for 
a court of justice to suppose that the object of lending him that was to get the legal 
estate into his hands, to tamper with it afterwards, to the prejudice of Mr. Fox. When 
once one gets beyond the evidence that is before the court, there is no end of conjecture. 

Mackreth then acquiesced with the project of delivering Fox from his distresses, and 
industriously offered himself and Dawes as trustees for that purpose. I do not agree, 
that by that there was any plot to get Fox into bad hands. There are no better men for 
trustees, on such an occasion, than those who will do the business, and, though Lord 
Ligonier and Lord Grantley were proposed on the part of Fox, yet the others, as men 
of business, might be quite as proper. When Mackreth proposed himself as a trustee 
I think he meant what he said, and that there was a real act of friendship intended to 
make the most of the estate and to deal to the best advantage with the annuitants. An 
awkward circumstance is that Mackreth himself and Dawes were of that number, 
Mackreth to the amount of £250 and Dawes to the amount of £600 a year, these amount- 
ing to £850, and, I suppose, there being five or six times that quantity on the whole. 
When he undertook to deal with these annuitants at large, and himself in the number, 
he certainly took upon himself a very delicate charge. The manner in which he dealt 
for this annuity was to consider the arrears which had been incurred from Sept. 23 to 
Dec. 23 gone as due to the annuitant, and then he was to take up that sum at the 
original price so that nothing more was to be paid for the annuity but an arrear that had 
been incurred after the rate of £850 a year, which was a little more than £200 to take up 
that. 

When he had done so, that annuity was to be discharged. I do not approve of that. 
Who can possibly suppose Mackreth recommending himself to Mr. Fox as a man who 
would deal more vigilantly with annuitants than another, and in the first instance allow- 
ing the annuity to stand for an arrear which had gone only for a quarter. I think he 
should have considered it as a loan from the beginning. So of Dawes’s share of the 
annuity, it should have been considered as discharged on Dec. 24. He bought, however, 
on the part of Mr, Fox, but with his own money. On Jan. 16, instead of considering it 
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as an annuity discharged on Dec. 24, he considers it as bought up for his own use, and, 
therefore, he was to continue an annuitant of Fox, after he had bought it of Dawes, to 
Jan. 16. It is impossible to say he has not in this gone a little further than that species 
of indelicacy which a court will look at, for he shall not have the annuity till January. 
It shall be considered as discharged in December, and yet, from the manner in which he 
has dealt with the annuitants in general it seems to me as if he thought this a fair way of 
dealing between man and man in that market, and I should have thought so universally, 
had I not observed that in regard to one of the annuities he has compromised it at a 
lower rate than that, and instead of regarding the annuity as due, as to the principal 
sum and the arrears due, which is the manner he charged it in October, 1778, it turns out 
that he had bought it below that rate, although he had charged Fox, in October, 1778, 
up to the rate as if he had made the bargain fairly with the annuitant. In these two 
instances his conduct must be rescinded, and he has acted unfairly in the execution of 
the trust he had taken upon him. ; 

Fox has, therefore, the advantage of finding Mackreth dealing with him respecting 
himself as a man who would serve him with fidelity, though he had an interest himself, 
and acting unjustly in a manner which a court of justice must rescind. Hence, till 
Jan. 16, I consider him as a trustee, and whatever consequences arise from that relation 
must belong to this business. He sends down an agent (Hampton) to value the estate 
and he has managed so as to prevent the court from looking much at what was done in 
consequence of the orders which were given to Hampton. Courts of justice are to act 
temperately, but must.consider what is the result from the several parts of a transaction. 
On one side it is said that he sent down the agent to value the estate as meaning to treat 
himself, but I think the fair construction is that he sent him in the character of a trustee. 
He was beginning to act as such with an intention to sell the estate at the best advantage, 
therefore, it was part of the execution of the trust. Hampton’s knowledge was Fox’s 
knowledge. But wherever a trustee gains intelligence as a trustee and servant to the 


_cestui que trust, and conceals from the cestui que trust the circumstances of which he so 


gains knowledge, he may have the hands of a court of justice laid upon him as a fraud. 
I find myself at a loss as to what passed between Mackreth and Hampton. He went 
down twice. The first time he was there a week, the latter time longer, but the result 
of the intelligence he got the second time could not be of any use. The intelligence he 
got the first time was communicated to Mackreth. In these circumstances he begins to 
deal with him, and there also he remains in the character of a trustee. 

Fox had a valuation of the estates by Jackman, not a long one, but such as afforded 
general terms such as the naming a gross value of the estates, and the number of years 
value set upon them. This Fox had in his hands, and, with this valuation in medio, Fox 
insists that the value of the estate is £45,000. Mackreth asserts that the houses are 
valued too high, and that he would only give fourteen-twentieths of the value, he offering 
fourteen years’ purchase for them. He will not give thirty years’ purchase for the land ; 
he will only give twenty-eight or twenty-nine years’ purchase. He looked upon the 
valuation of the copyhold part of the Horsley estate as much too high. He hee and 
haggles Fox down till, either from conviction or from the consideration of Fox’s circum- 
stances, they meet at £39,000. The question arising on this is whether the character of 
trustee shall vary Mackreth from a stranger, for it is not argued that in the case of a 
stranger treating in the same manner the transaction must be cut down. Ifa trustee 
treats with a stranger as a trustee for himself ever so fairly, the vendee would be a trustee 
for the first cestui que trust, and the court will not consider whether the consideration 
was fair or not which must be by reason of the confidence which the accident of their 
relation introduced. oy 

The question is whether I can find, as a juryman, that Fox agreed. to the proposa in 
confidence of Mackreth’s knowledge and integrity. Ifa stranger had said to Fox, I be 
deal fairly with you and afterwards misrepresented the value, I should hold that Ng : 
an abuse of a confidence which he was bound to observe. Was that the case here? 
confess lamin doubt. I do not see that I have facts from which to draw that inference. 
But if Mackreth had not the character of trustee, he might retain that of confidential 
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the estate on Mar. 20, and have kept that transaction a secret. He was obliged, by every 
call of honour, to consider himself as a trustee, but I fear that, if I should lay down the 
rule that the court will compel whatever a man of strict honour would do, I should go — 
too far, and might lay down a rule which would be inconvenient in-other cases. Obser- 
vations are made on the note given by Mackreth to Fox. It was an accountable receipt, | 
bearing £5 per cent. interest. Fox had not the money. I think this, as Mackreth was 
to apply it in the payment of annuitants, was fair. The security, being only that of an 
equitable lien, does not afford any inference of fraud being intended, and, in fact, the 
money has been paid. The method of making up the account has been urged as a mark 
of confidence. It is true it is so, but the question is whether it was a confidence that he 
would give him a fair value. 

As to the confirmations, they follow so naturally from the occasions that they cannot 
be said to have been sought for by way of obtaining confirmations. With regard to 
confirmations, they have been considered in different ways. In Larl of Chesterfield v. 
Janssen (1), it turned upon Spenser doing the acts with his eyes open. There he stood 
liable to the former bond, but there is another way in which confirmations operate, that 
the party looks upon himself to have been dealt fairly with. In January, Fox did not 
consider himself as having had an unfair advantage taken of him. It goes further, for 
there was no complaint till 1781. It is fair to infer that so large a difference of value 
was not expected in so long a time. When would a transaction of this sort be at an end, 
if not after three years? It would have lasted in the same way till 1800, had not the 
discovery been made of the subsequent sale. It goes much to the question of the real 
value that it could not be fixed till a subsequent sale. If the price paid by Page was 
accidental, no man could argue from that to there being a fraud in Mackreth. It must 
be ascertained what was the real value of the estate at the time of the sale. Evidence 
of this has been given only on one side, Mackreth having been advised to show that 
contract which leads to a consideration how far it would be conducive to the question to 
have that part further inquired into. It would put an end to the question on one side, 
on the other it would leave it open. I have been desirous of stating my doubts, because, 
possibly, I may think it necessary to have this undergo a further consideration. After 
conversing with his Honour and nearly half the judges, a doubtfulness and difference of 
opinion has arisen as to the policy of laying down the rule either of law or evidence to 
the extent now contended for. I own I hesitate to lay down any such rule on the sub- 
ject. It is of no use to lay down the rule of law, if the rule of evidence is left indefinite. 
Two ways have struck me, one to let this matter go to a further inquiry, the other, to 
which I have been more inclined, to have it re-heard with the assistance of those who will 
furnish me with the means of laying down the rule which niay set men at ease for their 
property, so that, when they observe a transaction for the sale of an estate cut down for 
inadequacy of value after it has been affirmed by conveyances and acquiesced in for 
three years and a half, I may know how I can state such a case as mankind shall under- 
stand, without putting them in fear with respect to the regulation of their property. 


The cause stood over until Dec. 11, 17 


88, when the Lorp CHANCELLOR gave judgment 
to the! following purpose: 


I have considered this case and examined it very much. I 


Ce 
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A have read over all the arguments. My opinion is not varied since I spoke of it at large. 


IT cannot see that the decree is wrong, and, therefore, it must be affirmed. 


Decree affirmed. 


The defendant Mackreth appealed to the House of Lords, and on Mar. 14, 1791, the 


ZB decree was affirmed, the appeal being dismissed with £200 costs. 


$ 





THE GRATITUDINE 


[Court or Apmrratrty (Sir William Scott), December 18, 1801] 
[Reported 3 Ch. Rob. 240; 165 E.R. 450] 
Shipping—Carriage of goods—Cargo—Hypothecation—Transhipment—Sale—Repair of 
ship—Authority of master. 

The master of a ship has an implied authority, as an agent of necessity of the 

_ cargo owners, to hypothecate the cargo to raise money to repair the ship in a foreign 
' port so as to preserve the cargo and enable the vessel to carry it to its destination as 
provided in the charterparty. 

Per Curiam: In case of imminent danger to the ship or her crew the master may 
jettison such amount of the cargo as, in his judgment, is necessary to meet the 
danger. He may select what articles he pleases. The only obligation will be that 
the ship should contribute its average proportion. Ifa vessel carrying a perishable 
cargo is unable to proceed with the voyage owing to damage she has received the 
master has an implied authority from the cargo owner to tranship the goods, or, in 
the exercise of his judgment, to sellthem. In all these cases the character of agent 
respecting the cargo is thrown on the master by the policy of the law acting on the 
necessity of the circumstances in which he is placed. 


Notes. Considered: Hussey v. Christie (1807), 13 Ves. 594. Distinguished: Freeman 
v. East India Co. (1822), 5 B. & Ald. 617. Applied: Morris v. Robinson (1824), 5 


G Dow. & Ry.K.B. 34; Rayne v. Benedict (1841), 5 Jur. 1176; Vlierboon v. Chapman 


(1844), 13 M. & W. 230. Considered: The Lord Cochrane (1844), 2 Wm. Rob. 320. 
Applied: La Constancia (1845), 2 Wm. Rob. 404. Considered: La Constancia (1846), 
2 Wm. Rob. 487; Anon. (1846), 7 L.T.0.S. 451. Explained: Duncan v. Benson (1847), 
1 Exch. 537; Benson v. Duncan (1849), 3 Exch. 644. Considered: The Bonoparte 
(1850), 3 Wm. Rob. 298; Wilkinson v. Wilson, The Bonoparte (1851-3), 8 Moo.P.C.C. 
459. Applied: Cammell v. Sewell (1858), 3 H. & N. 617. Explained: The Jonathan 
Goodhoe (1858), Sw. 355. Considered: Duranty v. Hart (1863), 2 Moo.P.C.C.N.S, 299; 
The Hamburg (1863), 2 New Rep. 136. Considered and Applied: T'he Hamburg (1864), 
Brown. & Lush. 253. Considered: The James Sedden (1866), L.R. 1 A. & E.62. Applied: 
The Soblomsten (1866), L.R. 1 A. & E. 293. Considered: The Lizzie (1868), L.R.2A. & E. 
254; The Karnak (1868), L.R. 2 A. & E. 289; Notara v. Henderson (1870), L.R. 5 Q.B. 
346. Applied: The Onward (1873), L.R. 4 A. & E. 38; Gunn v. Roberts (1874), 43 
L.J.C.P. 233. Approved: Metcalfe v. Britannia Ironworks Co. (1876), 1 Q.B.D. 613. 
Considered: Uhe St. George, Grant v. Yacht St. George (Owners), [1926] All E.R.Rep. 553 ; 
Morrison Steamship Co. v. S.S. Greystoke Castle (Cargo Owners), [1946] 2 All E.R. 696. 
Referred to: Idle v. Royal Bachange Assurance Co. (1819), 3 Moore, C.P. 115; Cannan v. 
Meaburn (1823), 1 Bing. 243; Robertson v. Clark (1824), 1 Bing. 445 ; The Cognac (1832), 
2 Hag. Adm. 377; Rayne v. Benedict (1841), 5 Jur. 1176; The Osman (1849), 3W m. 
Rob. 198; Hallett v. Wigram (1850), 9 C.B. 580; Gibbs v. Gray, Gray v. Gibbs (1857), 26 
L.J.Ex. 286; The Priscilla (1859), Lush. 1; T'he Olivier (1862), Lush, 484; The Patria 
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(1871), L.R. 3 A. & E. 436; The Gaetano and Maria (1882), 7 P.D. 137; The Pontida 


(1884), 9 P.D. 102. Bite ac: 
As to the transhipment, hypothecation, and sale of cargo see 35 HALSBURY 'S Laws 


(3rd Edn.) 426-437, and for cases see 41 Dicest (Repl.) 397 et seq. 
Cases referred to: 
(1) Buxton v. Snee (1748), 1 Ves. Sen. 154; 27 E.R. 952; sub nom. Buxton v. Side- 
botham, 2 Ves. 520, n., L.C.; 42 Digest (Repl.) 669, 4220. . 
(2) Justin v. Ballam (1702), 2 Ld. Raym. 805; 1 Salk. 34; 92 E.R. 38; 42 Digest 
(Repl.) 744, 5020. : 
(3) Tranter v. Watson (1703), 2 Ld. Raym. 931; 92 E.R. 122; sub nom. Trantor v. 
Watson, 6 Mod. 11; sub nom. Transer v. Watson, 1 Salk. 35; 1 Digest (Repl.) 
116, 22. 
(4) The Vier Gebroeders (1786), cited in 3 Ch. Rob. at p. 270; 165 E.R. 460; 41 
Digest (Repl.) 403, 1882. 
Petition for an order for the payment of a debt incurred by the master of a ship on the 


security of the cargo. The case raised the question of the power of a master to hypothe- - 


cate his cargo on freight in a foreign port for the repairing of damages sustained by the 


ship at sea, such repairs being necessary to enable the ship to proceed on her voyage for | 


the purpose of delivering the cargo according to the charterparty. 
The petition stated 


“that the Imperial ship the Gratitudine, having on board a cargo of fruit, and bound 
from Trieste, Zante, and Cephalonia, to London, met with extremely tempestuous 
weather and sprung a leak, whereby the cargo sustained considerable damage ; 
that the master was obliged, for the safety of the ship and cargo, and for the preser- 
vation of the lives of the crew, to put into Lisbon, and unload; that the master 
applied for advice and assistance to F. Calvert, who was the correspondent of Mr. 
Powell, one of the principal consignees, in England; that Mr. Calvert wrote a letter 
to Mr. Powell, advising him of the misfortune which had befallen the cargo and the 
steps which had been taken, and desiring his directions for their further conduct ; 
that in answer to that application he received a letter from Mr. Powell stating ‘that 
to the master it belonged exclusively to adopt every necessary measure for the pre- 
servation of the cargo, and that if it was necessary to unload, the master alone was 
to judge of the propriety of such a measure’; that the master, being in want of 
money to defray the charges of repairing the vessel and of unloading the cargo, 
borrowed of the aforesaid F. Calvert the sum of £5,273 12s. on a certain bottomry 
bond, bearing date Jan. 31, 1801, binding the ship and appurtenances, cargo, and 
freight, to pay the said sum of £5,273 12s. within twenty-four hours after the arrival 
of the said ship in the port of London, or any other port; that the said bond had been 
duly presented to the master who refused to discharge it; that the holder had no 
‘other means of recovering his debt than by proceeding against the ship, freight, and 
cargo, and prayed the court to decree a monition against the bail given to answer 
the action in respect to the cargo and freight, for payment of the balance due after 
payment of the proceeds of the sale of the ship.”’ 


On the other side it was alleged [in the act on petition] 


“that the master had not under the circumstances stated, a right to hypothecate 
the cargo for the repairs of the ship for payment whereof the ship, her master, 
owners and freight are liable ; that the cargo is by law only subject to pay an average 
proportion of the charges to which the cargo laden in the said ship was liable for the 
unloading and re-shipping the cargo and other expenses relating thereto, all which, 
with the freight the parties had always been and were willing to pay.”’ 


Arnold and Robinson for the petition. 


Sir John Nicholl, Laurence, Swahey, and Adams for the owners of the cargo. 


Dec. 18, 1801. SIR WILLIAM SCOTT.—This case has been learnedly argued, and I 
have thought it due, not only to the arguments, but also to the extreme importance of 


- 
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the question as affecting the commerce of this country, to take some time for delibera- 
tion in forming my judgment upon it. 

His Lorpsare stated the facts, and continued: The proposition contained in the act 
on petition does not go the length of asserting universally that the master has not a right 
to hypothecate his cargo in any possible case, but denies the power of the master to 
hypothecate it under the circumstances of this particular case. In the course of the 
discussion, however, the argument has been carried to the entire extent, and it has been 
contended that the master has no right to bind the owners of the cargo in any case on 
the ground that, although he is the agent and representative of the ship and by virtue 
of that relation may bind the ship and its owners, he is not the agent of the proprietors 
of the cargo, and, therefore, cannot bind it. It is said that he is the mere depository 
and common carrier as to the cargo, and that the whole of his relation to the goods is 
limited to the duties and authorities of safe custody and conveyance. This proposition 
that in no case has he a right to bind the owners of the cargo is, I think, not tenable to 
the extent in which it has been thrown out, for, though in the ordinary state of things 
he is a stranger to the cargo beyond the purposes of safe custody and conveyance, yet in 
cases of instant and unforeseen and unprovided necessity, the character of agent and 
supercargo is forced upon him, not by the immediate act and appointment of the owner, 
but by the general policy of the law unless the law can be supposed to mean that valuable 
property in his hand is to be left without protection and care. It must unavoidably be 
admitted that in some cases he must exercise the discretion of an authorized agent over 
the cargo as well in the prosecution of the voyage at sea, as in intermediate ports into 
which he may be compelled to enter. 

' The case of throwing overboard parts of the cargo at sea is of that kind. Nothing can . 
be better settled than that the master has a right to exercise this power in case of immi- 
nent danger. He may select what articles he pleases; he may determine what quantity ; 
no proportion is limited; a fourth, a moiety, three-fourths, nay, in cases of extreme 
necessity, when the lives of the crew cannot otherwise be saved, it never can be main- 
tained that he might not throw the whole cargo overboard. The only obligation will be 
that the ship should contribute its average proportion. It is said that this power of 
throwing over the whole cannot be but in cases of extreme danger which sweeps all 
ordinary rules before it, and so it is. So likewise with respect to any proportion, he 
can be justified only by that necessity. Nothing short of that will do; the mere con- 
venience of better sailing, or more commodious stowage, will not justify him to throw 
overboard the smallest part. It must be a necessity of the same species, though perhaps 
differing in the degree. 

Another case is that of ransom in which it is well known that by the general maritime 
law a master could bind by his contract the whole cargo as well as the ship. He could 
not go beyond the value of the goods, but up to the last farthing of their entire value 
there is not a doubt but he might bind the cargo as well as the vessel. A very mod- 
ern regulation of our own private law, founded on certain purposes of policy, has 
put an end to our practice of ransoming, but I am speaking of the general maritime law 
and practice not superseded by private and positive regulation. 

These are instances of authority at sea. There are other cases also in port, in which 
the master has the same authority forced upon him. Suppose the case of a ship driven 
into port with a perishable cargo where the master could hold no correspondence with the 
proprietor; suppose the vessel unable to proceed, or to stand in need of repairs to enable 
her to proceed in time. In such emergencies the authority of agent is necessarily 
devolved upon him unless it could be supposed to be the policy of the law that the cargo 
should be left to perish without care. What must be done? He must in such case 
exercise his judgment, whether it would be better to tranship the cargo, if he has the 
means, or to sell it. It is admitted in argument that he is not absolutely bound to 
tranship. He may not have the means of transhipment, but, even if he has, he may act 
for the best in deciding to sell. If he acts unwisely in that decision, still the foreign 
purchaser will be safe under his acts. If he had not the means of transhipping, he is 
under an obligation to sell, unless it can be said that he is under an obligation to let the 


cargo perish. 
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With respect to practice, I understand from a gentleman very conversant with the 


commerce of the West Indies that it is by no means infrequent for an application to be 
made to the Vice-Admiralty Courts in that part of the world for leave to empower the 
master to sell, I understand it likewise to be matter of complaint that this power is 
sometimes abused by an improvident and collusive sale of cargoes when no real necessity 
exists, that is, in other words, that the power is usurped in cases where the party does 
not legally possess it. But the very ground of the defect of power in such cases implies 
and affirms its existence in cases where the necessity is real. 

In all these cases the character of agent respecting the cargo is thrown upon the-master 
by the policy of the law acting on the necessity of the circumstances in which he is placed. 
But it is said that this can only be done for the immediate benefit of the cargo, and not 
for the repairs of the ship. It is very true that this involuntary agent ought, like an 
appointed agent, in all cases to act for the best respecting the property. Even in the 
case of a universal jactus, which appears least likely to conduce to the benefit of the 
cargo, still it is so. The ship is compelled in that case to pay an average, by which 
means the little which is to be taken as a remnant of the cargo, is preserved whereas 


otherwise both ship and cargo would have been totally lost. In the case of ransom, ~ 


what was intended for the benefit of the cargo may eventually consume the whole. 
The proprietor will not be benefited in such a case, but he cannot be damnified. He will 
have had the chance of advantage without the danger or possibility of loss, for he cannot 
suffer beyond the value of the cargo, which, without such ransom, would have gone to the 
enemy in toto. It is the same consideration which founds the rule of law that applies 
to the hypothecation of a ship. In all cases it is the prospect of benefit to the pro- 
prietor that is the foundation of the authority of the master. It is, therefore, true that, 
if the repairs of the ship produce no benefit or prospect of benefit to the cargo, the master 
cannot bind the cargo for such repairs, but it appears to me that the fallacy of the 
argument that the master cannot bind the cargo for the repairs of the ship lies in sup- 
posing that whatever is done for the repairs of the ship is in no degree and under no 
circumstances done for the benefit of, or with a prospect of a benefit to, the cargo, 
whereas the fact is that though the prospect of benefit may be more direct and more 
immediate to the ship it may still be for the preservation and conveyance of the cargo 
and is justly to be considered as done for the common benefit of both ship and cargo. 

Suppose the cargo to be not instantly perishable, but that it can await the repair of 
the ship, what is the master to do in the situation before described, being a stranger in a 
foreign port, in a state of distress, without an opportunity of communication with the 
owners or their agent? What is his duty under such circumstances? It may be 
answered generally, to look out for the means of accomplishing his contract, if possible, 
that is, the safe conveyance of the property entrusted to his care in that same vehicle 
which he had contracted to furnish. It is admitted that, though empowered to tran- 
ship, he is not bound to tranship. No such obligation exists according to any known 
rule of the maritime law, and, if it did, still he must be affected with the opportunity of 
transhipment and with wilful neglect of such opportunity, for wilful neglect shall not 
be presumed. He may even be restrained from transhipment if he has the means, by 
knowing that insurances were made on the original shipment which might be avoided by 
sucha change. Having the general duty of carrying the cargo to the place of destination 
imposed upon him, not being obliged to tranship, and it not being shown that he has the 
opportunity of transhipment, he must be presumed to look out for the means of repair- 
ing his ship for the accomplishment of his contract. The first and most obvious fund 
for raising the money is the hypothecation of the ship, but the foreign lender has a right 
to elect his security, for he is not bound to lend at all. He may refuse to lend upon the 
security of the ship or on that security alone; it is no injustice on his part, and, if he 
does so refuse, the state of necessity still continues. 

The security of the ship not being sufficient, and the master not being able to raise 
money on that alone, what is he to do? It cannot be said that he is in all cases to wait 
till he hears from a distant country. The repairs may be immediately necessary. It 
may be hoped that the repairs will be far advanced before he can hear from the con- 
signees. The master may not know the proprietors at all, but only the consignees. 


H 
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They may be mere consignees and have no power to direct him but in the single case of 
an actual delivery to them. If owners they may be very numerous, for in a carrier ship 
there may be a hundred owners of the cargo, and the master may be in danger of receiv- 
ing a hundred different opinions, Supposing it were possible for him to apply at all. 
What does the necessity of such a case offer to be done? I conceive one of two things 
—to sell a part of the cargo for the purpose of applying the proceeds to the prosecution 
of the voyage by the repair of the ship, or to hypothecate the whole for the same purpose. 
With respect to the former, the books overflow with authorities many of which have been 
stated. They all admit that he may sella part; some ancient regulations have attempted 
to define what part, others have not. The general law does not fix any aliquot part, and, 
indeed, it is not consistent with good sense to impose a restraint or to fix any limitation 
to measure a state of things which is to arise only from necessity. It must, generally 
speaking, be adequate to the occasion. One limitation, however, the policy of the law 
necessarily prescribes, that the power of selling cannot extend to the whole, because it 
never can be for the benefit of the cargo, that the whole should be sold to repair a ship 
which is to proceed empty to the place of her destination. There will, in that case, be 
no safe custody and transmission, and, therefore, the power of selling for the repairs of 
the ship must be limited to the sale of a part, though it may not be possible to assign 
the exact part except where positive regulations have fixed it. 

But hypothecation may be of the whole because it may be for the benefit of the whole, 
that the whole should be conveyed to its proper market, the presumption being that this 
hypothecation of the whole, if it affects the cargo at all, will finally operate to the sale of 
a part—and this in the best market at the place of its destination, and in the hands of its 
proper consignees. In the unfortunate case before us, in which there has been such a - 
combination of calamitous circumstances as can hardly be expected to happen again, 
the loss of a part of the whole, sold in the hands of its proper consignees, is all the effect 
that will be produced, and it can hardly ever happen that the hypothecation will reach 
the total value of the cargo. On the other hand, the safe conveyance of a valuable 
cargo may be, in many instances, of infinitely more value to the merchant than the 
whole expense of the repairs if the whole could be devolved on the cargo. Generally it 
cannot be so, in the very form and structure of the bonds the ship and freight being 
usually the first things that are hypothecated, but, if it were to happen that they were 
omitted in the literal terms of the bonds, still they would be liable in contribution to the 
extent of their value, although the cargo alone had been made immediately answerable 
to the foreign lender who has nothing to do with averages of any kind. 

On principle, therefore, the right of hypothecation of the whole cargo is extremely 
natural, and if I am right in considering it as equivalent to a sale of a part, it is little 
more than what all the books of maritime jurisprudence direct to be done. It is in truth 
but a power to make a partial sale, conducted with greater probability of ultimate 
advantage to the whole, for as all must finally contribute in the case of an actual sale 
of a part, what new hardship is imposed? All contribute in this, as a portion of the 
whole value of the cargo is abraded for the general benefit, probably with less inconveni- 
ence to the parties than if any one person’s whole adventure of goods had been sacrificed 
by a disadvantageous sale in the first instance. 

Cross accidents may intervene in the sequel to make the contract of hypothecation less 
beneficial than might have been expected at the time. In the present case, the ship was 
estimated by public authority at Lisbon at £2,300. The freight amounted to as much ; 
the sum to which it is admitted the cargo is liable for its own proper charges would have 
made up almost the whole of what remained so that a very small part of the cargo would 
have been affected. It has happened by subsequent accidents that the matter has 
turned out so as to affect a larger portion of the cargo, but subsequent accidents, as it 
was observed in argument, cannot invalidate the original contract. The worst that can 
happen, and this only by a most perverse combination of circumstances, is that the whole 
value of the cargo might be answerable. Still I should say, speaking with all the caution 
that is due on such important interests, better is it that this should happen (if it can 
happen) in a few very eccentric and almost unnatural instances than that the master 
should have no discretionary power to act for the preservation of the cargo, but that he 
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should be compelled in all cases and under all circumstances to proceed to the sale of 
possibly a considerable part of his cargo at a most improper port for which his cargo is 
not adapted, as a distressed man and as a man whose distresses are known to every 
person who has to deal with him in the purchase of those parts of his cargo. 

An extreme case has been put by counsel for the owners of the cargo of a large and 
valuable ship with a cargo of inconsiderable value belonging to Dover and falling into this 
distress in a neighbouring port as at Calais, and it is asked if it would be reasonable to 
consume a small cargo in the service of a ship so situated? It may be sufficient to answer 
that it is not the case before the court, and that it differs from this case in the exact 
proportion of the difference of the distance between London and Lisbon and of that 
between Dover and Calais. Supposing such a case, it would be expected, undoubtedly, 
that the master should use his utmost endeavours to correspond with the consignees or 
proprietors, but a case of instant necessity might occur even so near. The master might 
not be able to receive their directions. All communication might be interrupted, as it is 
sometimes for a fortnight or three weeks, or more, in adverse or tempestuous weather, 
and then the same principle would apply. But whatever might be the objection to such 


a case, just the same objection would lie against the known and admitted power of the - 


master to hypothecate the ship supposing the owner of that ship to live at Dover. If 


necessity was urgent, even that extreme case would come under the operation of the. 


same principle. 

So much upon mere principle. How does the matter stand with regard to authorities? 
In the first place, it is not improper to observe that the law of cases of necessity is not 
likely to be well furnished with precise rules. Necessity creates the law, it supersedes 
rules, and whatever is reasonable and just in such cases is likewise legal. It is not to be 
considered as matter of surprise, therefore, if much instituted rule is not to be found on 
such subjects. In the next place, if I am right in considering hypothecation of the 
whole as equivalent to the sale of a part then all authorities for a partial sale are authori- 
ties also for a total hypothecation. Thirdly, I must observe, that it is not to be expected 
that the ancient codes should contain much precise regulation or direct authority on this 
subject, this contract of bottomry, being comparatively of later growth and arising out 
of the necessities of an enlarged commerce. ByNKERSHOEK expresses himself, I appre- 
hend, with great historical accuracy on this subject, when he says: 


‘‘Origo hujus contractus ex jure Romano, sed quae ibi legimus vix trientem absol- 
vunt totius argumenti. Adeo tennuia etiam apud nos fuerunt ejus contractus 
initia, ut non nisi mutuum significaverit, quo magistro peregre agenti permissum 
est, navem ex causa necessitatis obligare.”’ 


Still I think authorities are not wanting from the ancient codes. The passage which has 
been cited from the ConsoLato DEL Marg, art. 105, is applicable. There it is said that 
a merchant, being on board a ship with his goods (which was the custom, according to 
the simplicity of ancient commerce) and having money, was obliged to docte it for 
the necessities of the voyage, and, if he had not money, the master might sell a part of 
his lading. The ordinance of Antwerp [art. 19] likewise seems expressly to recognize it 
and the passage of BYNKERSHOEK which has been cited, seems to me to be capable of ng 
ee interpretation. The passage is very general in its terms, and is by no means 
imited to the peculiar case in which the owner of the ship is likewise owner of the cargo 
i dictum is perfectly unqualified in describing the authority of the character of aie 
r : = for cores authorities. Upon the authorities of our own law it is to be observed 
at the power of hypothecation has been but incidentally noticed in the books of the 
mame law because such bonds are exclusively proceeded upon in the Courts of Admir- 
Bays ee ie alone give the possession of the res which is the actual security in dispute. 
SR Eas . in att@#mpts to obtain prohibition that the power of hypothecation can 
Seen A se ge oe law, and what is only incidentally noticed in the courts is, of 
oe 2 ie ghtly and indistinctly noticed by the writers. It is of importance, how- 
» that wherever occasion has called for incidental observations on this cont vey He 
appears to have met with countenance. ages 


A dictum expressly recognizing such a power appears to have dropped from Lorp 


A 


H 
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HARDWICKE in Buxton v. Snee (1), where it is spoken of, as a power arising out of his 
authority as master, and the necessity thereof during the voyage, without which both 
ship and cargo would perish—and as a power, which both the maritime law, and the 
law of this country allow. An earlier instance is that in Justin v. Ballam (2). How 
that dictum arose does not sufficiently appear. There was nothing, I find, on reference 
to the books of the Court of Admiralty in the circumstances of the case, to lead to it, as 
it was a case of a suit against the ship only for a cable and anchor supplied in the Thames 
by merchants of London. Whether it was a dictum of the court, or only of the counsel, 
non constat. It might have found its way into the argument, and have received 
incidentally the countenance of the court, though, it is true, the report of the same case 
by Lorp Raymond makes no mention of it. It is at the very lowest the impression of 
that reporter, although the reason assigned for it is expressed in too general terms, for 
the master does not ordinarily represent the owner of the cargo as well as of the ship, but 
only in cases of accidental necessity, in which the policy of the law throws that character 
upon him. This dictum, wherever it comes from, derives some confirmation from its 
reception into the Diaxst of Comyns, O.B., (tit. ApMiraury E. 10, vol. 1, p. 504) where 
it is cited among the rules of unquestioned authority. I observe that Mr. Viner (ABR., 
vol. 14, tit. HyporHEcation, A., para. 3) in citing Trantor v. Shippin (which in other 
books is denominated J'rantor v. Watson (3)), represents POWELL, J., as expressly extend- 
ing the master’s power of hypothecation to the goods, but from a report of the same case 
in 6 Mod. Rep. at p. 13 he rather appears to have said no more than that ‘‘if the master 
possessed such a power, it would bind the property in the hands of a third party”’, on 
which it is to be remarked that, although this hypothetical form of speaking asserts 
nothing directly, it pretty strongly implies that that able and learned judge, as I have 
always understood him to be traditionally reputed, did not feel any of his notions of law 
or equity offended by the supposition that such a power legally existed. Of Mottoy 
(De Jure Maritimo er Navati) I say nothing, knowing well that the authority to 
which he refers does not sustain him, and that his own authority amounts to little. 
These passages are all that I can find affirmatively in the common law writers, but it 
is no slight negative argument of the understanding of the common law and no small 
confirmation of the fitness of this principle that during a long series of years no instance 
has happened in which a prohibition to the enforcement of such a contract has issued, 
and the inference will be the stronger if it shall appear that numerous suits have actually 
been entertained in the Court of Admiralty on such bonds. The mention of numerous 
suits brings me to the result of a research which I directed to be made in the records of 
this court, a court whose practice on a question of this nature, a question of the general 
maritime law, is not without its authority. I find from the list that has been returned 
to me that there has been, in later times at least, a constant practice of proceeding upon 
such bonds as well against the cargo as the ship. How early this practice may have 
prevailed, or what may be the most ancient instances of it to be found in these records, 
has not been ascertained, but I find two instances in the year 1750, and from that time 
downwards there is a list of twenty-three or twenty-four cases in which the proceeding 
has been in some against the cargo only, in others (and much more generally) against 
the ship and cargo together. In some of these cases protests have been entered almost 
to the extent of the present protest, denying the power of the master to bind the cargo 
under the circumstances of those cases, but these protests have been either waived or 
overruled. In 1786 there was the case of The Vier Gebroeders (4), in which I was of 
counsel, and, although the decision proceeded on other grounds, the fact appeared that 
the master had exercised this power, and it seemed to be admitted, tacitly at least in the 
argument, that he possessed generally such a power. It is likewise something in addi- 
tion to the practice of this court that such bonds are frequently occurring in the practice 
of merchants, being notoriously given and taken, and the practice of merchants in such 
a matter goes a great way to constitute that lex mercatoria, which all tribunals are 
bound to respect wherever that practice does not cross upon any known principle of 
law, justice, or national policy. a 
Adverting, therefore, to the fair foundation of the general principle, and to t ts 
authority of the maritime law, as it has been for some years practised in this court, an 
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countenanced in all the instances in which it has been brought to the notice of the courts 
of common law—adverting also to the practice of what I may call the lex mercatoria— 
think I am warranted in pronouncing for the power of the master to bind the cargo for 
the repairs of the ship in order to effect the prosecution of the voyage 1n such a eee 
as to entitle the party who advances the money to sue for the enforcement of his bon 
inthe Court of Admiralty. At the same time I think myself bound to observe that it is, 
perhaps, the first instance in which a judgment has been demanded on this point, and, 
as I cannot but feel, with peculiar weight, the insufficiency of the opinion of any one 
individual to decide on such extensive interests as may depend on this question 1n such a 
commercial country as this, it becomes me to suggest that it may perhaps be not im- 
proper that a resort should be had to the collective wisdom of another jurisdiction. 
It remains to consider whether the situation of the master was such as to authorise 
the exercise of this power, which, I have said, only in the case of a severe necessity, may 
belong to him, and, secondly, whether the lender has at all acted unfairly under that 
necessity, by taking undue advantage, so as to vitiate the contract either in the whole or 
in part, for it must be proved upon the lender that he has taken such undue advantage. 


[t will not be sufficient, either on principle or on determinations of the court, that the» 


master has taken undue advantage against hisemployer. That is a matter between him 


and his employer with which the third person has nothing to do unless personally impli- 


cated by the facts of the transaction in the fraud that may have been practised. 
The protest of the master states 


“that he sailed from Trieste with his ship in good condition; that he went to 
Venice, Zante, and Cephalonia, and took in a cargo of fruit for London; that in the 
course of his voyage to London, he met with tempestuous weather and sprung a 
leak so as to make it necessary to unship and reload; that he proceeded to Gibraltar, 
but that a gale of wind sprung up and drove him off from that port without a bill of 
health; that he approached the bar of Lisbon, but was not permitted to enter on 
account of his not having a bill of health; that he was proceeding on his voyage, 
when he was again driven back by tempestuous weather into Lisbon, in a state of as 
complete distress as he could possibly be.” 


What was he to do in this situation? It is admitted that he was not obliged to tranship. 
If at liberty so to do, still he knew that his cargo was insured in that very ship, and that 
all his policies might be voided upon a transhipment. To have sold the whole or parts 
of a cargo consisting generally of fruit in a fruit country, would scarcely be thought 
advisable. 

It is said he might have written to the proprietors, but it does not appear that he knew 
who the proprietors were. Those to whom he was to deliver might be mere consignees. 
The court would, undoubtedly, be very unwilling to relax the general obligation of 
masters to correspond with the proprietors, where it is practicable, but taking the 
obligation to be such, the master has complied with that obligation. He applied to the 
correspondent of the principal consignee, and through him to the consignee who is 
described as owner of a part of the cargo. From him he received an answer sent by that 
consignee and proprietor, Mr. Powell, expressly declining to give particular directions, 
and referring him entirely to his own discretion. From that conduct I think that all the 
authority that might become necessary for the preservation of the cargo was devolved 
upon him by the very act of the consignee, even if he had not possessed it under the 
general law. For, if he was remitted to his own discretion, everything which he did 
under that discretion justly exercised was expressly warranted by the act of his employer 
so far at least as the interests of that particular employer were concerned. Certain it is 
that no such directions, given or withheld by that employer, could at all affect the agency 
of the master, with respect to the other parts of the cargo, in which that employer was 
not concerned. With respect to them, he possesses the authority which the general law 
gave him, and no more. 

In the state of consummate distress in which he arrives at Lisbon, what is this man to 
Spt e ie deal of argument has been used to show what he should not have done! 

ould have wished that a word or two had been employed in showing satisfactorily 
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what he ought to have done, or could have done with more propriety in this situation. 
It has been said there was the ship and freight. He has acted right ly in binding both 
in this very bond. It has been added that he might have bound himself. This also he 
has actually done, though I presume that the mere personal security of such a man, a 
hired master of a vessel, would go but a little way to satisfy a foreign lender of money. 

It is said that he ought to have bound his owners likewise, but those who propose that 
should first prove his authority to bind his owners personally beyond the value of their 
ship (which value he has already bound) and likewise find merchants at Lisbon who 
would be willing to advance money upon the personal security of the owners, living at 
Trieste, whom they might be under the necessity of ultimately following into a personal 
suit in the supreme court of the Empire. The ship and freight being pledged, and the 
master having no other funds and being anxious to convey the cargo to the place of its 
destination, what could he do better than hypothecate the cargo under the reasonable 
expectation which this case afforded that the ship and freight, and average expenses fall- 
ing particularly on the loading, would have been sufficient to discharge the bond without 
calling on the cargo? 

In pursuing this resolution it was hardly possible for a man to act with more caution 
than this master appears to have done. He applied not only to the consul of his nation, 
but likewise to the court of justice in the foreign country. It seems to be the particular 
regulation of that country that matters of this nature shall not be transacted without 
the sanction of a court of justice. As to the policy of that regulation, doubts may be 
entertained whether it might not be safer to leave matters of this sort to the vigilance 
and honesty of the parties entrusted rather than to the superficial attention which may 
be given by persons employed to inspect the circumstances of the case by a court of | 
justice. The court at Lisbon, however, proceeded to examine the truth of the represen- 
tation given by the master; witnesses were examined; surveys under public authority 
were made. The result was that the ship is reported by the surveyors to be of sufficient 
authority to warrant the repairs. The repairs are made, and the master has the author- 
ity of the court, not only for the propriety of the repairs, but likewise for the reasonable- 
ness of his expectation that the ship alone would be able to answer the expense of them. 
Still, however, the foreign lender was not obliged to advance money but on such security 
as he liked, and in this situation the master pledges the additional security of the cargo. 
He proceeds on his voyage to England, and the bond which became due on the event of 
his arrival is put in suit. The consequence is that the ship is sold, and, being sold as a 
foreign ship unable to procure a register, sells for not more than half the value at which 
she was estimated at Lisbon. 

Upon this state of the case, it is evident that, instead of the cargo being sacrificed to 
the ship, which is the present complaint, the ship has been made the martyr of the cargo. 
For it is in the service of that cargo that she has been brought to a place where the 
owners suffer this extreme diminution of her value. In her unrepaired state at Lisbon 
she is valued at six millions of reis, and, therefore, would have sold there in that condi- 
tion for a much larger sum than she produced after her repairs by a sale in England for a 
purpose which absorbs the whole of her value, freight included, and a good deal more. 
She adheres with fidelity to her engagements with the cargo, and is a victim to the 
execution of that duty. 

On the whole, I am of opinion that the situation and the conduct of the master has 
been such as to justify the exercise of that right which belongs to him in cases of necessity, 
although interests of the owners of the cargo, whose ordinary agent he is not, may be 
affected by it—and they must be affected by it unless it can be shown that the other 
contracting party, the moneylender, was prevented from contracting by any incompet- 
ency which would vitiate the whole of the bond, or that he has fraudulently charged 
sums, computing the account for which the bond is given, that would vitiate it pro tanto. 

With respect to the first, it is true that Mr. Calvert (who advances the money at 
Lisbon) is the correspondent of one of the consignees of the cargo, and it is argued to 
be an extraordinary thing, and a proof of collusion on his part that would constitute a 
total incompetency, that he, the correspondent, should enter into such a contract. In 
the first place, it is to be observed that Mr. Calvert is the correspondent of one consignee 
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only, and, therefore, with respect to all other interests in this ship and cargo, he is, as 
far as appears, a mere stranger. Secondly, even with respect to the goods of that con- 
signee, I am still to learn that it is the bounden duty of a foreign correspondent to 
advance his money without authority and without such security as he may approve ; 
and, thirdly, this consignee having declined to give any orders, and having expressly 
thrown the whole upon the discretion of the master, I think that Mr. Calvert stood with 
respect to these goods on the same footing as any other merchant, and if the master was 
driven to the resource of bottomry, nothing in the relation of Mr. Calvert to those goods 
created an incompetency in Mr. Calvert to advance his money on such security as any 
other man might have demanded for it. 
There being nothing in the conduct of the parties to invalidate the contract, it remains 
only to inquire whether any articles have found their way into these charges that ought 
not to have appeared there. It does not appear that many articles are questionable. 
I perceive there is a pretty heavy commission charged: I know that the word ‘‘com- 
mission’’ sounds sweet in a merchant’s ear, but whether it is a proper charge or not on 
this occasion I will not take upon myself to determine without a reference to the registrar 


properly assisted. The master, being in a situation of distress, was left to act for the 


best conveyance of his cargo, and I think he may be fairly supposed to have done so. 


The bondholder advances the money, having a right to elect his security, and he has’ 


run his risk on that security. Ifthe ship and cargo had perished, he would have lost the 
whole. The owners of the ship have lost all, and there is a great loss besides. On whom 
is this loss to fall? It can fall only on the proprietors of the cargo or on the bondholder 
who has advanced his money and run his risk upon the given security and under circum- 
stances which by no means affect, him with incompetency to enter into such a contract 
—a contract from which the cargo has received a considerable benefit. I think that 
there is no question of the liability of the cargo. 

As to some particular goods for which a further distinction has been taken on the 
ground that they are privileged goods, not paying freight, I think that distinction 
insufficient. They have had in an equal degree the benefit of this conveyance to the 
place of their destination, and it is not reasonable that they should be exempted from the 
obligation attaching on the whole cargo of being amenable for contribution to the bond, 
although the owner of the vessel might, as far as his interests alone were concerned, have 
been willing to show them a particular indulgence. If they are the goods of the owner 
of ie ship, they can have no more right to be exempted from contributing than the ship 
itself, 

Bond enforced against cargo. 


F 
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LINDO v. BELISARIO 


[C apr Court oF Lonpon (Sir William Scott), June 5, August 4, September 16, 
795 
[Reported 1 Hag. Con. 216; 161 E.R. 531) 
Marriage—Jewish marriage—V alid ity— Proof—Evidence of experts. 

The validity of a marriage which purports to have been solemnised according to 
the usages of the Jews can be proved by experts in Jewish law as in the case of 
foreign marriages, preference where authorities conflict being given to those expert 
witnesses who have peculiar knowledge of Jewish law as it is administered in 
England as distinct from those whose experience has been acquired abroad. 


Notes. By s. 26 (1) (d) of the Marriage Act, 1949 (28 Hatspury’s Statutes (2nd 
Edn.) 675) the following marriage may be solemnised on the authority of a certificate of a 
superintendent registrar: ‘‘a marriage between two persons professing the Jewish reli- 
gion according to the usages of the Jews.” So, by para. (c), can ‘‘a marriage according 
to the usages of the Society of Friends (commonly called Quakers).”’ On theauthority 
of the present case whether or not a marriage is according to the above-named religious 
bodies is a question of fact to be determined on expert evidence. 

Considered: R. v. Millis (1843), 7 Jur. 911; R. v. Millis (1844), 10 Cl. & Fin. 534; 
fe De Wilton, De Wilton v. Montefiore, [1900] 2 Ch. 481; Risk (Otherwise Yerburgh) v. 
Risk, [1950] 2 All E.R. 973. Referred to: Riding v. Smith (1821), 2 Hag. Con. 371; 
Vander Donckt v. Thellusson (1849), 8 C.B. 812; Ardaseer Cursetfee v. Perozeboye (1856), . 
6 Moo. Ind. App. 348; Di Sora v. Phillipps (1863), 10 H.L.Cas. 624 ; Gottliffe v. Edelston, 
[1930] 2 K.B. 378; Inverclyde v. Inverclyde, [1931] P. 29; Har-Shefi v. Har-Shefi, [1953] 
1 All E.R. 788. : 

As to Jewish marriages, see 19 HatsBpury’s Laws (3rd Edn.) 793, 808, 814. For cases 
see 27 Dicrst (Repl.) 66. 


Suit for jactitation of marriage, instituted by the ‘‘ wife” against the man alleging the 
existence of the marriage, brought to try the validity of a marriage according to Jewish 
rites. 


SIR WILLIAM SCOTT.—This is a case which comes before this court by the direction 
of the Lord Chancellor. Under the sanction of that high authority I shall certainly 
apply myself closely to the investigation of the question, though otherwise I should 
have entertained considerable doubt, if not on the jurisdiction itself, at least upon the 
propriety of exercising it in this case. 

His Lorpsurip discussed the pleadings, and continued:] The only question that pre- 
sents itself for decision is which of the two descriptions, betrothment or marriage, is 
entitled to be considered as the true legal character which belongs to the ceremony which 
has taken place between the parties. 

In proceeding to consider this question it will, of course, be necessary to remove all 
circumstances that do not essentially belong to it, and I shall immediately exclude all 
imputation of fraud because no such imputation is supported by the evidence. In the 
allegation the court permitted several circumstances to be pleaded because it was not 
then known what effect the peculiar law of the Jews might give to those circumstances, 
such as disparity of age and of fortune, and the clandestinity of the engagement. But 
it does not appear that all the circumstances of this case as proved, taken together, can 
be held to compose a case, which I can judicially consider as a case of fraud. Such 
disparity of age as exists in the present case [the petitioner was a girl of 16, and the 
respondent was 29] is by no means uncommon, and disparity of fortune is by no means 
demonstrative of fraud. I observe likewise there is no marked disparity between the 
families. As to the private manner in which the communication was carried on, it is a 
sort of artifice so much used in the common habits of mankind in similar cases that, if I 
were to hold that to be material enough to invalidate a marriage, I might unhinge no 
small number of marriages in the kingdom. This objection is the less to be regarded in 
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this case because it does not appear that, by the laws of the J ews, the consent of the A 
family is absolutely necessary, and, therefore, privacy is of the less importance. 

I shall next dismiss from the case every imputation of force, for there appears to have 
been as perfect a correspondence and concurrence of inclination as possible. The letters 
which have been exhibited breathe the warmest sentiments of affection on the young 
woman’s part, and, though she is said to be a very young person, she is, by the laws of 
the kingdom as well as by the Jewish law, supposed capable of protecting herself against B 
imposition and force, and competent to enter into any matrimonial engagement. In 
the letters written after the ceremony she declares herself to be his wife, and I observe 
that in the petition to the Lord Chancellor the guardians represent their fears that a 
marriage will very soon take place unless the authority of that court is interposed to 
prevent it. She was removed under the care of her brother for that purpose, and since 
she has been placed under the protection of the Court of Chancery access has been denied C 
to the asserted husband only by external authority; there is no evidence of any force 
being attempted upon her. This court, therefore, considers the question simply as a 
question of law on the validity of the marriage, abstracting all syggestion of force or 
fraud in the person against whom this proceeding is instituted. 

The factum of marriage is described in the allegation, and has undergone so much dis- 
cussion that it is, perhaps, unnecessary to advert to it. The allegation, after pleading D 
the letters, goes on to describe the factum of the ceremony to this effect: 


‘*Before sunset, and between eleven o’clock in the morning of Friday, July 26, 

1793, and noon on that day, Esther Mendes Belisario, then Esther Lindo, spinster, 

went to and met Aaron Mendes Belisario, the other party in this cause, at the house 

of his brother, Jacob Mendes Belisario, in Little Bennet Street, for the performance E 
of their marriage, and Abraham Jacobs and Lyon Cohen, two credible persons of 
the Jewish nation, attended at the said house to be present at the ceremony thereof. 
Aaron Mendes Belisario, then in the presence of Abraham Jacobs and Lyon Cohen, 
addressed himself to Esther Mendes Belisario, then Esther Lindo, in the words or 
to the effect following: ‘Do you know that by taking this ring (meaning a ring which 
he then produced to her) you become my wife?’, to which she answered: ‘I do.’ 
He then said to her: ‘Do you take this ring freely, voluntarily, and without force?’, 
to which she answered: ‘I do’; or they, Aaron Mendes Belisario, and Esther Mendes 
Belisario, then expressed themselves in words to that very effect ; and Aaron Mendes 
Belisario immediately thereupon, in the presence of the persons aforesaid, delivered 
to and placed upon the forefinger of the left hand of Esther Mendes Belisario, which 
she tendered to him for that purpose, and freely and voluntarily accepted and 
received the said ring, and at the same time repeated to her certain words in the G 
Hebrew language.”’ 


That is the ceremony which is proved to have passed between these persons. It comes 
then more to a question oflaw. On one side it is asserted that this is a complete marriage ; 

on the other side, it is alleged that it is not a marriage, but only a betrothment, and they 
proceed to state that which, if true, is decisive of the whole question, that the ceremony H 
essential to constitute effectual and complete matrimony is as follows: 


‘‘A formal contract in the Hebrew language must be entered into by the bridegroom 
with the bride, according to the formalities and rules of the congregation, and such 
contract must be drawn up by the priest and be signed by the bridegroom, be 
entered and registered in a certain book kept for that purpose by the priest and the 
entry must be signed by the bridegroom and other two witnesses, which being done I 
the original contract is delivered to the bride.” 


‘This being pleaded to be the ceremony which constitutes an essential] and valid marriage | 
it would follow, that, as nothing of that kind has passed, there is an end of this pretended 
marriage entirely, if the law is proved to be conformable to this description of it. 

To establish that proposition, three persons are produced, who compose the judicial 
synod called the Bethdin. Some observations have been made upon the character of 
those persons, but without apparent foundation, and I am inclined to treat them with _ 


A) 


D 


0 
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the respect due to their situations. I must, however, examine in what manner the 
proposition, which is advanced as the main issue of this cause, is proved, and I think I 
do not depart from that civility which I am inclined to show to them when I presume to 
think that, from not perfectly understanding the form of words in the English language, 
or from other causes of that kind, there appears some little inconsistency in their 
depositions. 

The first person is Mr. Julian, who expresses himself nearly in the terms of the allega- 
tion. He says that ; 


“the ceremony essential to, which constitutes an effectual valid and legal marriage 
among the Jews, is that a formal contract in the Hebrew language must be entered 
into by the bridegroom with the bride according to the rites and ceremonies of the 
Jews, and the rules of the Jewish congregation to which the parties belong, which 
is drawn up by the priest or minister who marries them, and must be signed by the 
bridegroom and two witnesses before the ceremony-of marriage, and must also be 
entered and registered in a certain book kept for that purpose in the synagogue, 
or by the priest or minister of such congregation.” 


According to this opinion, if it stopped here, the position would be perfectly correct in 
point of law, but in the very next sentence I find what appears to me to be rather incon- 
sistent, for it goes on to say that 


_ “if, a Jew and Jewess having given and received the Kedushim, the Jew was to say 
in the presence of two witnesses respectively Jews that he was going to have con- 
nection with such Jewess in the name of marriage, and then retired and had such 
knowledge of her, it would be a good and lawful marriage between such persons, 
according to the Jewish law, and would be so pronounced to be by the Bethdin.”’ 


Everyone must perceive that this is inconsistent with what has been said before, because 
it cannot be essential to the validity of the marriage that the ceremonies described above 
should have passed when it is in the next sentence declared that without several of these 
ceremonies a legal, valid, and effectual marriage may take place to all intents and 
purposes. 

The next witness is Mr. Almosnino. He appears to be rather more familiarly 
acquainted with the force and meaning of English terms since in the original deposition 
the word ‘‘essential’’ is corrected and altered for the word ‘‘customary”’, and all that 
he ventures to say is that the customary ceremony is that described in the allegation. 

Mr. Delgado, the third witness, introduces this distinction. He says “‘that the cere- 


G mony required by the Mosaical law is as follows”’: He then describes it, and adds: 


H 


I 


‘Tt is not required by the law of Moses that there should be a written contract; for 
though it is required by the Rabbinical law, it is not essential; and if a Jew and 
Jewess were to declare that they were going to retire, for the purpose above des- 
cribed by the other witness, and were so to retire, the same would be a good and 
valid marriage, although no ceremony is performed, and no contract entered into.” 


I think we have established, so far at least, that the written contract is not essential. 
We have it completely so proved by witnesses, who are referred to as above all exception, 
and who speak not only with knowledge, but with authority, on this subject. What I 
infer from it is that there exists among the Jews, as in many other communities and 
societies, a distinction between marriages solemn and unsolemn ; that there are marriages 
which have certain solemnities attached to them for the purposes of public notification 
and for the complete satisfaction of the civil and ecclesiastical law, although not necessary 
for the purpose of validity. 

There is also a particular exhibit introduced to which the court is inclined to pay great 
respect and attention, being a certificate signed by a person who was himself Archisyna- 
gogus, and by two assessors, in which the opinion of these persons is delivered correspond. 
ing with that expressed by the witnesses, but given by them on a case long prior to the 
present. That certificate states a case of facts like the present, and declares the marriage 


to be valid. For they say: 
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‘Tn conformity to your orders given to us in virtue of the memorial presented to 
you by Mr. Benjamin Mendes Henriques, wherein he requested that the contract of 
marriage shown to us, bearing date April 24, 1776, should be examined by us that 
we might determine whether the said marriage is valid according to our holy law, 
and whether the children born from the said matrimony are held as legitimate or 
spurious, we say that the said contract contains a narrative of the Kedushim which 
the said requirant, Benjamin Mendes Henriques, had given, in presence of two. 
witnesses, unto Rabbia de Matta Henriques, with a gold ring, saying the usual 
words; at the same time he put the ring on her finger ; and the witnesses declared 
that the said Benjamin Mendes Henriques and Rabbia de Matta Henriques, in their 
presence, said that they made this act of espousal of their free and mutual consent, 
without force or compulsion, and the said parties signed that declaration in pres- 
ence of the said witnesses, who likewise signed the narrative of the fact.” 


On this authority, those persons pronounce this marriage to be valid and that the 


A 


C 


woman is prohibited from marrying again with any other person, notwithstanding other ~ 


contracts of marriage before or after the Kedushim, unless after legal divorce, and that 
children born under that marriage are legitimate, etc. But they go on to observe: 


‘‘But inasmuch as there did not follow to the Kedushim the nuptial benediction, 
which, without exception, all Israel used; and also as the said Benjamin Mendes 
Henriques did not make unto his wife a ketuba or marriage contract, ordained and 
established by the law of Moses, it is certain that they are living in venial sin, but 
not criminal.” 


It is clear, I think, that there was not a ketuba, nor the sacred benedictions and blessings, 
yet the marriage was held to be good and valid. 

The addition that the parties are living in sin venially but not criminally has been 
pushed too far in argument when it is contended that the parties would not have the 
lawful use of each other’s persons in the way of marriage, for, I conceive, it only means 
that they were offending against the orders of the church—that it was an irregularity 
similar to what is known to have existed in the books of the canon law where it is held 
that marriages, though clandestine and irregular, are nevertheless valid. It is a distine- 
tion very familiar to the readers of the books of the canonists that practices and acts, 
frowned upon by the Church as irregular and, on that account, partaking of the nature 
of sins and offences, are nevertheless not so mortal or deadly as not to be venial, and to 
have their sinful character totally removed by subsequent conformity to the public 
regulations. The sin they commit is against public order, but will have no effect on the 
validity of the marriage. And it is to be inferred that these parties, in the performance 
of the personal duties of marriage towards each other, are not doing anything which is 
thought inconsistent, to any further effect, with the laws of marriage. The inquiry, 
then, is narrowed to this question, whether what was done in the present case was suffi- 
cient or not? It being proved that the whole of what is stated in the allegation to be 
essential and necessary, is not essential and necessary, was enough done in this case? 
Before I examine that point, I will venture to say a few words on the nature of the 
marriage contract. 

The opinions which have divided the world, or writers at least, on this subject, are, 
generally, two. It is held by some persons that marriage is a contract merely civil—by 
others that it is a sacred, religious, and spiritual contract, and only so to be considered 
The jurisdiction of the ecclesiastical court was founded on ideas of this last dexerihed 
nature, but in a more correct view of this subject I conceive that neither of these opinions 
is perfectly accurate. According to juster notions of the nature of the marriage con- 
tract, it is not merely either a civil or religious contract, and, at the present time, it is 
not to be considered as originally and simply one or the other. It is a contract according 
to a law of ane antecedent to civil institution, which may take place to all intents 
and purposes wherever two per: i 
live reate SG Our first cane ee chs es queer ts es = 
the regulation of any institutions of that kind rey } paiiealos pe bith: 

J . is hardly necessary to enter something 
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of a protest against the opinion, if any such opinion exists, that a mere commerce be- 
tween the sexes is itself marriage. A marriage is not every casual commerce, nor would 
it be so even in the law of nature. A mere casual commerce, without the intention of 
cohabitation and bringing up of children, would not constitute marriage under any sup- 
position. But when two persons agree to have that commerce for the procreation and 
bringing up of children, and for such lasting cohabitation, that, in a state of nature, 
would be a marriage, and in the absence of all civil and religious institutes might safely 
be presumed to be, as it is popularly called, a marriage in the sight of God. ; 

Tt has been made a question how long the cohabitation must continue by the law of 
nature, whether to the end of life. Without pursuing that discussion, it is enough to say 
that it cannot be a mere casual and temporary commerce, but must be a contract at 
least extending to such purposes of a more permanent nature in the intention of the 
parties. The contract thus formed in the state of nature is adopted as a contract of the 
greatest importance in civil institutions, and it is charged with a vast variety of obliga- 
tions merely civil. Rights of property are attached to it on very different principles in 
different countries. In some there is a communio bonorum. In some each retain their 
separate property. By our law it is vested in the husband. Marriage may be good 
independent of any considerations of property, and the vinculum fidei may well subsist 
without them. 

In most countries it is also clothed with religious rites, even in rude societies, as well 
as in those which are more distinguished for their civil and religious institutions. Yet 
in many of those societies, as I have had occasion to observe, they may be irregular, 


‘informal, and discountenanced on that account—yet not invalidated. Scottish marri- 


ages have been mentioned. The rule prevailed in all times as the rule of the canon law 
which existed in this country and in Scotland, till other civil regulations interfered in 
this country, and it is the rule which prevails in many countries of the world at this day 
that a mutual engagement, or betrothment, is a good marriage, without consummation, 
according to the law of nature, and binds the parties accordingly, as the terms of other 
contracts would do, respecting the engagements which they purport to describe. If 
they agree, and pledge their troth to resign to each other the use of their persons, for the 
purpose of raising a common offspring, by the law of nature that is complete. It is not 
necessary that actual use and possession should have intervened to complete the vin- 
culum fidei. The vinculum follows on the contract without consummation if expressed 
in present terms, and the canon law itself, with all its attachments to ecclesiastical 
forms, adopts this view of the subject, as is well described by SwInBURNE in his book on 
Espousa.s, where he says that 


‘it is a present and perfect consent, the which alone maketh matrimony, without 
either public solemnisation or carnal copulation, for neither is the one, nor the 
other, the essence of matrimony, but consent only.” 


The ceremony which is described to have passed in the present case would certainly be 
a complete marriage by the law of nature, for, besides verbal declarations made in the 
presence of two witnesses there is the delivery of the ring—a form which has found its 
way into the marriage ceremonies of most countries, and it is the very symbol of marriage 
and the particular act in our country that gives a character to the whole ceremony, since 
we say ‘‘with this ring I thee wed.”’ There being, then, this ceremony, which is more 
than enough by the law of nature, the question is reduced to this, whether the institu- 
tions of the Jews hold it to be insufficient? _It has been said truly that the law of Moses 
stands very much on the law of nature, for that it has not prescribed any formal cere- 
mony of marriage. It is clear, however, that there are legal institutions to which the 
Jews adhere in practice, and I must consider them as having the force and effect of laws 
materially bearing upon the present question. Those are the laws derived from the 
institutions of the Rabbis. 

It appears that, under those institutions, a distinction exists between betrothment and 
marriage, nearly the same as between the sponsalia and nuptiae in the Christian canon 
law, and that the ceremony alleged to have passed in this case is called the betrothment 
and not the marriage. A distinction, however, of that sort will not decide the question, 
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because it may be little more than nominal, and not of substance, and it does not trope 
that because there is such a distinction in terms it may not possess the very essence 0 

matrimony. The opinion of the learned men who have said that it is only a betrothment 
will not decide this question negatively, and I must, in order to find out its real character, 
look to the effect produced on the parties by this act of betrothing, and thence I as 
judge, as well as I can, in what degree it has the essential features and character of rea 

matrimony. 

I have already stated the difference of opinion, in the depositions of these persons on 
the necessity of a full ceremony to constitute a valid marriage. There is also, and I 
make the observation without any disrespect to their judgment on any supposition that 
they could mean to mislead the court, some apparent difference of opinion on the effects 
of Kedushim—that is, of the solemn and mutual declarations made, in Hebrew terms, at 
the delivery of the ring. Mr. Julian says: 


‘The delivery of the ring is part of the ceremony of the marriage, which is necessary 
to make it complete, and without which there can be no marriage.” 


According to him then it is a necessary part of the marriage. Mr. ‘Almosnino says: 


‘‘Such Kedushim, or delivery of the ring, does not constitute an effectual or valid 
marriage among the Jews, although it is now customary that the ceremony of 
marriage follows that of the Kedushim immediately, if it had not previously been 
done.” 


The third witness consulted, Mr. Delgado, concurs with the first, and says: 


“Tt is an essential ceremony; for that the delivery of the ring implies that the 
Jewess has accepted the same as her price for which she had sold or dedicated 
herself.” 


So that it is an actual sale and transfer, and that which gives the husband a property in 
her person. They all, however, agree in this at least, that without Kedushim and the 
ring, the contract, and the nuptial benediction of the seven blessings, amount to nothing. 
Then the matter stands thus, according to the opinion of all the witnesses who say in 
effect that Kedushim is an essential and indispensable ceremony, and that the rest with- 
out it will not constitute marriage, since they all say that the contract and benediction 
without that will not entitle the parties to live together; that a divorce is not necessary 
to separate them, and is never granted. Therefore, undoubtedly, we have got so far— 
that it is an essential part of marriage. I collect this, I think, from the opinions of all 
these persons, from two, absolutely expressed, and by implication from the other. 

What are the effects of Kedushim then? In the first place, the woman cannot marry 
any other man—she is separated from all mankind as the property of one individual. 
That is one feature of the matrimonial contract, and it is impossible to describe it in 
stronger terms. In the next place, the consequence accrues that she may be guilty of 
adultery, and is liable even to infamy and punishment if she has intercourse with any 
other man—that also is a pretty strong feature of marriage. The guilt of adultery can 
arise only on a supposition of a marriage having been completed. In the third place, 
she cannot be separated but by legal divorce in the same manner as if an actual marriage 
had intervened. In the fourth place, I observe in the laws of the Jews that a person 
committing a rape upon a betrothed woman is liable to be punished just as in the case of 
the rape of a married woman. 

I am enumerating now on the one side what are the circumstances in which this 
ceremony corresponds with marriage, and these are pretty strong recognitions of a 
matrimonial character. On the other side, there are distinctions to the disadvantage of 
this character, but they are chiefly civil and temporary distinctions, and relate merely 
to property. It appears that a Jewess, thus betrothed, is perfect and entire mistress of 
her own property, not only in the use of it, but also in the disposition since she can give 
it to whom she pleases by testament. In the next place, the husband is not obliged to 
maintain the betrothed out of his property. In the third place, she is not entitled to 
dower from the property of the man; and he is not entitled to any part of her property 
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in case of her dying intestate. These are the imperfections of the contract as to civil 
effects. 

I observe, in the deposition of Mr. Solomon Lyon a circumstance which is not noticed 
by the other witnesses and may be material. He says: 


“Where a Jew obliges himself to give his daughter a marriage portion and she 
should receive the Kedushim, the man from whom she so takes it could not recover 
the portion from the father though he might from any other person if the father was 
dead and the Jewess was of age, which is thirteen years.” . 


Therefore, if this opinion is correct, on the death of the father, where a portion was left, 
the person giving Kedushim would be entitled to recover, as he would have a vested 
right in the effects of the woman. 

Looking at the ceremony which has passed, in these different views, with reference to 
the circumstances that are favourable and unfavourable, I see, on the one hand, strong 
recognitions of the vinculum matrimonii; on the othes, certain disabilities as to property, 
but rights of property have nothing to do with marriage considered as to the vinculum, 
and then the question arises: Is this contract, so qualified, a marriage, or is it not? I 
think I may infer from all the witnesses on both sides that, if consummation had actually 
passed, at least with the ceremony of Hupa (which is the declaration in the presence of 
witnesses that he was going to retire, for the purpose of consummating his marriage and 
had so retired), it would be a complete and perfect marriage. I collect this from the 


depositions of all the gentlemen, and from an opinion given by Mr. D’ Azevedo [who was 
‘reader to the Portuguese Jews synagogue in London] in a former cause which had 


occurred among the Jews, and, therefore, the question is whether it can be presumed 
that consummation has taken place. There are some reasons which would incline one 
to suppose that it had. For it appears that this was an engagement entirely agreeable 
to the inclinations of the young woman who writes in language of affection and in the 
character of a wife. It appears also that the parties had frequent opportunities after the 
ceremony, and that for some time he continued to have access to her. Considering these 
circumstances, and particularly the age of the parties, the man being twenty-nine and ~ 
the woman sixteen, it might naturally be presumed that consummation had passed. 
But it is a strong fact on the other side that he has not pleaded the consummation, being 
aware that it would be of great consequence that it should be pleaded, and I lay great 
stress on that omission. No application has.been made to the court to rescind the con- 
clusion in order to admit the pleading of that fact, and, therefore, the legal inference is, 
notwithstanding the general probabilities to which I have adverted, that consummation 
has not passed. 

Then the question is reduced to this: Is the ceremony without consummation a com- 
plete marriage? I have already stated that by the law of nature this would not be 
essential, but it may be so by special civil and religious institutions, and there are 
different systems of matrimonial laws in the world by which it is rendered necessary. 
Whether it is so by the law of the Jews is not sufficiently established by any evidence 
which is before me. There does not appear any distinct proof, from the opinions of the 
Bethdin negatively, that consummation is absolutely necessary. They admit that 
Kedushim is betrothment, but that may be a nominal and verbal distinction only, and 
they say that, though there ought to be a written contract and benedictions, yet con- 
summation after Kedushim without a written contract, would be a perfect marriage, but 
they do not go so far as to say that a solenm engagement, not followed by consumma,- 
tion, may not be a complete and valid marriage. There are persons who are examined 
on the other side, among others Mr. Lyon, who says that ‘‘ Kedushim alone is sufficient 
without consummation.” . 

Observations have been made on the credit of these persons as being in low situations 
of life, but it is the habit of the Jews to mix the pursuit of religious studies with secular 
employments, and they have not a numerous body of men secluded from the business 
of the world as we have. Some of their priests, without any degradation, follow likewise 
other occupations; this is the case also with some members of the Bethdin. There is 
no call upon them and no expectation to the contrary, and, therefore, the weight of their 
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opinions is to be considered without much disparagement arising from this circumstance. 
The opinion of these persons is that ‘‘without consummation there may be a valid 
marriage,” although some intimation is conveyed, though not clearly and distinctly 
expressed, of the opinion of the Bethdin to the contrary. If their opinions were clear and 
consistent on this point, they would be acted upon by this court, but I have considerable 
doubts on the effect of the answers given by the witnesses on the question: Who are the 
rabbis whose opinions are mostly followed by the Jews of the Portuguese community ? 
I think I shall not transgress the limits of my duty if I look beyond the evidence, but not 
further than the evidence fairly leads, as this evidence is not clear and positive on the 
interrogatory: What are the rabbinical authorities most attended to by the Portuguese 
Jews? The answer is MarmonipEs and BETH JOSEPH. 

To the character of Bera Josrru,* I must acknowledge myself to be an entire stran- 


ger. The name of Matontrnzs is familiar enough to all literate persons, as the name of © 


a very learned and eminent scholar who digested and abridged the Talmud. I under- 
stand that his commentary is considered by many, as almost of equal authority with the 


text. Of Bern Josepn, also, I am informed that the book is an authority of great - 


weight, and that the author is above all exception in respect to his integrity and erudi- 
tion. These, therefore, are opinions which it would be highly desirable to obtain, for 
those who give them were persons who have delivered their doctrines on general prin- 
ciples, without looking to particular cases, and without influence of any personal nature. 
They would, therefore, be witnesses of the highest character, whose fame has diffused 
itself among Christian scholars, also, as well as Jews, and towards whom the court 
would, upon every consideration, be disposed to join in the general respect which is paid 
to them upon every question of this kind. A passage has been quoted from MAaIMoNnIDEs, 
according to the translation of Mr. SELDEN [lib. 2, c. 1]: 


oe ¢ a P ‘ - 

quamprimum puella acquisita est et sponsa facta, citra coitum, citraque deduc- 
tionem vere uxor esset, adeoque etiam ut quisquis praeter sponsum, cum ea rem 
haberet, is ultimo supplico, ut adulter, esset puniendus. Nec sine libello repudii, 
post matrimonium seu sponsalia ejusmodi potuit ejici.”’ 


SELDEN says that this was the general doctrine, and refers to the Talmud, Mishna 
Gemara, and to the ancient and modern doctors. , 

As to the other authority, that of Brru Josnpu, I find that opinion quoted by Mr 
Lyon in these words: ‘‘A marriage by Kedushim alone cannot be invalidated”’ fot 
which I conclude, that, if the ceremony of Kedushim has passed, and that only it isa 
complete and perfect marriage. I will mention also what I find in BRowER DE JURE 
CoNNUBIORUM, lib. 1, c. 24, s. 2, that Puiio, from whom Christians take very much their 
a Wee respecting the rites and ceremonies of the Jews, has a passage to the following 
effect: 


ee : : ; 
Sponsaliorum eadem quae nuptiarum vis est, cum viri et uxoris nomina, atque alia 
quaedam in conventu et frequentia propinquorum perscripta sunt.” 


“cc . . ‘ 
earundem | virlum quatenus conjugii vinculum, fides conjugi servanda, amor 
dilectio conjugalis spectantur.”’ 


Tf one could depend on these opinions of Marmont, as delivered by Mr SELD d 
of Bur J OSEPH, stated on oath by Mr. Lyon, I think they would eas t od sid 
this question and ought to be received with perfect acquiescence ay 
I must here observe that another consideration occurs on this state of th id 
which may be material—whether, in consequence of the Kedushim, supposi : th are 
summation not to have passed, the man may not acquire the right to hay oni ave a 
It is stated by BrowrrR, who may, perhaps, not be perfect authority on aan 
el 


* Bern JOSEPH appears to be a com i 
ld eget Lg mentary upon the Jewish law, composed by a writer 
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arorasgee =u @ person of that nation, that either party may be compelled to co- 
ion, perfectionem matrimonii cogi sponsus, sponsaque potuit’’, but it has 
been said that this court cannot enforce that obligation, and that it will not attempt to 
exercise such authority. It is asserted also that there is no such authority among the 
Jews, but if, according to the ecclesiastical law of the Jews, a wife is obliged to comply 
with such a demand, I conceive there must be power in the Jewish Communion, by 
spiritual censures or by some other mode to compel due submission to it. I do not think 
that it is open to the supposition that such is not the law of the Jews merely because it is 
not aided by the civil authority of this country, and that it may on that account be 
prevented from being carried into complete effect. On all views of probability one is 
led to suppose that there must be such obligation if the husband insists upon it. There 
is sufficient proof of the vinculum matrimonii, and what can the force of that be unless it 
binds the parties at least to that cohabitation which presumes the mutual use of each 
other’s persons. For what inferior binding can there be?. 

It appears that a public celebration is not necessary, since the Hupa is as private as 
any ceremony can be. It is a mere declaration before witnesses that the man is intend- 
ing to consummate, and, if he retires with his wife for that purpose, it is a completion of 
the marriage. There is then, on this state of the parties, more than the mere contract 
“per verba de praesenti’’ in the Christian Church, which was a perfect contract of 
marriage law, though public celebration was afterwards required by the rules and ordin- 
ances ofthe canon law. In the Jewish law it is not so, as the man appears to have had a 
vested right to call on the woman to submit, and no public ceremony was required for 
that purpose of consummation. Here the man had the vested right, and there is no 
reason to suppose that there would be opposition to it since it is stated, in the applica- 
tion to the Court of Chancery, that it was the apprehension of the guardians that it 
would be carried into effect. 

This, then, is the footing on which these parties stand. Ifthe opinion of MAIMONIDES 
can be relied on, they are actually man and wife, and, according to the other opinions, it 
is to be presumed that, if the injunction of the Lord Chancellor was relaxed, they would 
be man and wife without any further celebration. The man has the moral right, and 
I should presume also, according to the Jewish Church, a legal right to call on her to 
submit. 

Having to decide on this question, which is perfectly new, and which may affect the 
rights of a great body of British subjects, feeling myself to be on novel ground on which 
doubts ought to be entertained and questions sifted with great caution, and being un- 
willing to proceed to the decision of this question without more information on this 
important part of it, I shall adopt the prudent measure of framing a few questions which 
I shall address to the Bethdin, and on which I shall request the assistance of the counsel 
in drawing up, giving either party the opportunity of taking any other opinion upon 
them [see infra]. When I have received the result of these inquiries, I shall endeavour 
to discharge the remainder of my duty towards the Court of Chancery and to the parties. 


On Aug. 4 and Sept. 16, 1795, the cause came on again, on the answers of the Bethdin 
to the questions proposed by the court, viz.: (i) whether it is admitted that Bern 
Josrru, who is proved in this cause to be one of the principal guides of the Jewish 
Portuguese church, has laid it down that the Kedushim alone cannot be invalidated ; 
(ii) whether the assertion of MaIMONIDES, as cited by Mr. SunpEen, Uxor Esratca, 
lib. 2, c. 1, in which it is declared that the woman who has received Kedushim is vere 
uxor, truly a wife, although consummation hath not passed is an assertion without 
foundation; (iii) whether the passages in the Misuna and the Gemara, referred to by 
Mr. SELDEN, in confirmation of this assertion, do or do not support the same; (iv) 
whether a man who has solemnly given Kedushim has not a right acquired thereby to 
call upon the woman who has accepted it to submit to conjugal embraces, and. whether 
the woman who has received the same is not bound in conscience and in law to submit 
thereto when duly called upon; (v) whether a woman can be dismissed after Kedushim 
except for such reasons as are legitimate causes of divorce after marriage ; (vi) whether 
a man who has married a wife by the ceremony of the Hupa but without a Ketuba or 
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marriage contract is entitled to demand the marriage fortune from the father or family 
of the wife; (vii) whether a wife so married is entitled to dower. 


SIR WILLIAM SCOTT.—In the application of the principles of the Jewish law and 
Jewish forms to a question like this, which has been sent to this court to be decided, it is 
not matter of surprise that some misapprehension or some apparent inconsistency should 
intervene. I think there has been some confusion of this kind, which I am now enabled 
to explain. It was pleaded in the first article of Mr. Belisario’s allegation, which was 
given in an early stage of this cause, that the ceremony which constitutes a valid and 
legal marriage among the Jews is performed in a manner which is there described. But, 
in a subsequent allegation, on the part of the wife it is pleaded that the ceremony 80 
described is not a valid marriage but only ‘‘a betrothing’’, yet in the following article of 
the same allegation it is pleaded that the factum, as pleaded by the husband, according 
to such ceremony, does not constitute a complete betrothment. 

I think I find the solution of that apparent inconsistency in an allegation which was 
afterwards introduced but rejected, and, I still think, properly rejected by the court. 
It was there pleaded that the Bethdin, a domestic forum of the Jews among themselves 
on matters of this sort, had pronounced the ceremony in this case to be a doubtful betroth- 
ment, which I now apprehend is to be explained by what was pleaded in the article of the 
allegation to which I have alluded, that it was not a complete betrothment. In the 
form in which this sentence of the Bethdin was pleaded it was impossible to understand 
anything more than that they had inquired into the proofs and could not satisfy them- 
selves as to the fact, and that it had been in that sense pronounced a doubtful betroth- 
ment. It was not stated that there was a disinction on this point in the Jewish law, or 
that there was a particular species of betrothment known to the Jewish law under this 
description. It was merely stated as a doubtful fact without any information to the 
court, as to the rules of law, by which it was so determined. They said only “‘that they 
had examined into the case, and found it doubtful.’’ That sort of information appeared 
to the court to be perfectly useless, and on that account that allegation was rejected. 

It appears now, when we have the evidence before us, and have drawn the business 
nearly to its proper point, that the plea on the part of Miss Lindo ought to have been 
framed in this manner. It should have alleged, not the law of marriage as it was there 
described,* which their own witnesses have disproved by saying that the marriage may 
be good and valid though not regular and formal, but that a contract like that into which 
Miss Lindo had entered with Mr. Belisario was not a valid marriage, that it was at most 
only a betrothment, and a betrothment of a doubtful nature, which was a description 
of betrothment known to the Jewish law, and defective in legal validity. Ifa plea of 
that sort had been set up and witnesses examined upon it, I should have seen the bearing 
of the question, and the party would have had the benefit of the principles and rules of 
the Jewish law on that point, whereas, by pleading a law which is erroneously stated and 
a ceremony which is described by their own witnesses to be a doubtful betrothment, 
without explaining in what that doubt consists, the plea left the court without the neces- 
sary information and it found itself under an impossibility of giving a definitive sentence 
upon it. : 

The law set up by Miss Lindo had been disavowed. It was necessary, therefore, to 
be informed what the law actually was on which the party meant to rely. It appeared, 
after the argument on the subject and on due consideration of the evidence, that the 
main point in the case was narrowed to one or two questions—whether a nudum pactum 
of the kind described, without consummation, was a complete marriage—and, further, 





** That the ceremony essential to and which constitutes an effectual valid and legal marriage 
among Jews is as follows: That a formal contract in the Hebrew language must be entered 
into by the bridegroom with the bride, according to the rites and ceremonies of the Jews 
and the rules of the Jewish congregation to which the parties belong, and such contract must 
be drawn up by the priest or minister who marries them, and be signed by the bridegroom 
and two witnesses, and must be also entered and registered in a certain book or books kept 
for that purpose in the synagogue, or by the priests or ministers of such congregation, and 
the entry thereof must be signed by the bridegroom and two witnesses, which bein done 
the original contract is always delivered to the bride.” ‘ 
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whether upon a nudum pactum of this kind the party had a right to compel the woman 
by the J ewish law to a surrender of her person in the way of matrimonial rights because 
if this right attached to the husband by the Jewish law, I should be inclined to hold 
what has passed in this case to have constituted a valid marriage. 

These I consider to be the real questions between the parties. For I think it was 
proved very satisfactorily that, if the ceremony had been accompanied by consumma- 
tion, it would have been, according to the laws of the J. ews, a valid marriage. In order 
to obtain the necessary information on these points, I directed questions tobe addressed 
to the Tribunal of the Bethdin, and the answers to these questions have now been 
received. It is no objection to the free use of these answers that they are not upon oath 
because I receive this as information on foreign law upon which the court is to determine 
furnished by persons professing that law, and it is in the experience of all of us that eaek 
information is usually received in this form. I learn on inquiry from those who are well 
versed in the practice of the Court of Chancery that it is the usual practice of that court 
to receive information on foreign law in the same manner, not on oath, but on a reliance 
in the honour and integrity of the professors of that law. If there is any doubt, or 
intention to raise a doubt on this point, I could wish that it might be intimated before I 
proceed further, because the consequence would only be that the cause must be opened 
and the opinions of these persons must be taken at great expense and under great delay 
in the form of depositions. Finding that no objection is made, I shall proceed without 
reserve to use the answers which have been communicated to me. 
~The first question, on which I required further information, arose out of the deposition 
of Mr. Lyon, who had stated that 


‘“‘BrTH JOSEPH was a guide of the Jewish Church of the highest authority in such 
cases.”” 


On the fifth interrogatory he says that 


‘according to the Jewish law given by Moses, the only ceremony necessary to con- 
stitute marriage is that of the Kedushim, but that, since that time, the Rabbis have 
added the Ketuba; that in Bern Joserpn it is said that a marriage by Kedushim 
alone, that is, without consummation, may be so far good that it cannot be invali- 
dated.” 


The answers which I have received come from the Bethdin of the Jews and from two 
Rabbis. The Bethdin say: 


“*When Kedushim is given, with all the circumstances necessary for the performance 
of the ceremony, and the parties labour under no disability of age, consanguinity, 
affinity, mental disability, or pre-contract in the female—and the ceremony was 
then performed in the presence of two competent witnesses—that ceremony is 
termed by the Hebrews positive and complete betrothment ; but when any one of the 
circumstances, which are absolutely essential, is wanting, it is then no Kedushim 
at all, and is null and void. If, from the evidence of the witnesses, it cannot be 
inferred whether all the circumstances necessary for the perfection of the ceremony, 
as where there is ground to suspect the qualification of the witnesses or the ability 
of the parties, it is pronounced a doubtful betrothment, for it has peculiar effects ; 
and such a decision is a complete and excellent judgment from a Jewish tribunal, it 
being conformable to the Jewish laws. In each of these instances, respectively, 
the tribunal neither renders valid nor invalid, nor doubtful, but merely applies the 
Jaw to the fact. In a fourth instance, it may be said that the Kedushim can be 
invalidated, and that is when the betrothment has been effected with all requisites, 
both in perfection of act, ability of parties, and qualification of witnesses; but if the 
parties, in the performance of that act, have trespassed on some Rabbinical injunc- 
tion, and transgressed some byelaw instituted for the good order of society, those 
Kedussin are voidable, and can be invalidated by the Bethdin; for there is an 
established rule in the Talmud that says: ‘Whoever gives Kedushim, it is with the 
approbation and consent of the Rabbis;’ the Bethdin can render the Kedushim 
invalid, by alienating, ab origine, that property, whereby the man effected the 
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n if it were effected by carnal intercourse, by constituting that A 
act an act of prostitution. Every Bethdin, of whatsoever time and place, may 
exercise that discretionary power; but we never assumed that authority, because 
we do not find upon record any precedent, wherein our predecessors exercised that 
power, though warranted by law. All that we have said here is not only the opinion 
of the author of Bera Joserx, but of every learned Jew.” 


betrothment; or eve 


It is then asserted by these gentlemen, as T understand them, that wherever there is a 
defect of ceremony which the rules of the Rabbinical law prescribes, it is in the power 
of the Bethdin to set aside a marriage deficient in any of those particulars. One of the 
private persons who has been examined, Mr. Lyon, answers: 


‘<T know well that Bera Joseru says that ‘the Kedushim, if properly given, cannot 
be invalidated, and the woman is called Eshet-ish, which means the wife of him who C 
gave her Kedushim for every legitimate point of marriage.’ ¥ 


Mr. Ish Yemene also says on this subject: , 


‘Any man of knowledge will understand, that his opinion must be that when any 
woman has taken Kedushim, in the presence of two witnesses, with her free will, it 


is perfect Kedushim, and she is called Eshet-ish.”” 
He cites certain passages in which it is laid down, in Betru JosEpH and in others ‘‘that 
what constitutes marriage is the Kedushim.”’ The witness concludes: 
‘‘From all this it is proved that, according to the opinion of BeTH JOSEPH, no 
Kedushim properly given can be invalidated.”’ 


The second question, or rather the second and third questions, which may be con- 
sidered together, arose out of the depositions of Mr. Ish Yemene, who refers to Marmmon- 
IDES as an author of very high authority, and the court was much impressed with a 
passage from his works, said to be found in Mr. SELDEN, in which is described the 
particular position on which I wished to be informed: Whether a woman, having 
received Kedushim, was a complete wife, notwithstanding matrimonial intercourse had F 
not passed? Mr. SELDEN refers to certain passages as well in the MisHna as in the 
GemMarA. The answer to that question is in these terms: 


‘“The assertion made by Mr. SELDEN that the woman who has received Kedushim 
is vere uxor is unfounded, for the faithful translation of the Hebrew words is an 
appellation applicable both to a woman who is simply betrothed and also to a 
married woman, wife, or uxor. But the special name for a married woman is, in 
the Rabbinical style, Nessua, taken, nupta; and in the Scripture style, Behulah 
‘Behal, Lorded of or by a Lord. Mr. SELDEN is right in what he asserts ‘that if any 
man, except the betrother, should have connexion with a woman, though but 
simply betrothed, he would incur the punishment of death. And also, that to be 
released she must have a divorce; for, in this respect, she is like a married woman.’ 
It is merely as to the punishment of death that Mr. SELDEN refers to the MisHna H 
and GrmMara, and not to the assertion of vere uxor, for, on that very passage of the 
TALMUD, as in every other passage of the same, the TALMUD calls the woman who 
has accepted Kedushim, Mehorassa, or Arussa, betrothed, but not Nessua, taken, 
as corresponding with the English word married.”’ 


I understand from this representation that there is a word applicable both to a I 
betrothed woman and to a married woman, but that there is also another term peculiar 
to a married woman, and that Mr. Se_pmn is understood to say that a woman, so 
betrothed, is vere uxor to the effect that she cannot be separated but by divorce and 
that a person, having intercourse with her, commits adultery and becomes liable to the 
penalties and punishments attending it, but’ it is not understood to convey a general 
assertion that she is vere uxor, to all intents and purposes. The private persons who 
have been examined on this question give rather a different account. Mr. Lyon is 
unacquainted with the Latin tongue, and all that he can say is that 


%S 
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“Eshet-ish means wife of him that gave the Kedushim, and she is prohibited to all 
the world.”’ 


Mr. Ish Yemene is ignorant of the Latin tongue likewise, and confines his answer upon 
this question to his belief of the authenticity of the citations of SELDEN, so far as he 
collected them. 

The next question, which appears to go to the point in issue was whether a man who 
has solemnly given Kedushim has not a right acquired thereby to call on the woman 
who has accepted it to submit to conjugal embraces, and whether she is not guilty of a 
breach of marriage if she refuses to submit. The answer of the Bethdin is: 


“A man who has given Kedushim is so far from having a right to call upon the 
woman who has accepted it to submit to conjugal embraces, that, on the contrary, 
the parties are forbidden to have connubial intercourse in the state of betrothment, 
and would commit a sin, and would incur corporal punishment by so doing; that the 
right, which the man acquires in the betrothed woman, is that he can demand of her 
to prepare for being admitted to the matrimonial state within a convenient time; 
and when that period is expired, it is expected that she will surrender herself to 
enter the Hupa, which constitutes marriage; but she is not bound in conscience and 
in law to submit thereto. The consequences of non-compliance are that she will be 
called before the Tribunal, and interrogated why she does not fulfil the marriage 
promise. Ifshe says that her non-compliance proceeds from aversion, and that she 

_, detests the man, then he is ordered immediately to give her divorce, and would be 
legally compelled so to do in case ofrefusal. Butifshe alleges frivolous excuses only, 
the Tribunal will admonish her, and if that proves ineffectual, she is to be called out 

' daily in the Seminaries and Synagogues for four successive weeks, and if she con- 
tinues intractable, at the expiration of twelve months, the man will be compelled to 
divorce her.”’ 


According to this explanation, notwithstanding she has received Kedushim in the most 
solemn form, she may assert her dislike, and the man will be compelled to divorce her. 
If this be the case, undoubtedly it is impossible to say that there is a vinculum conjugale 
existing between the parties. It is a contract which binds to nothing, and is determin- 
able at her own pleasure. 

It is stated, indeed, that there is a difference of opinion among some of their ancient 
doctors on this point, but the authorities on which they principally rely warrant the 
construction which is here given of the Kedushim and its legal effects. This is the 
opinion of Rabbi Isaac Atpuasst, the first of the three chief guides on whose authority 
all religious matters are determined. Marmontpes, who is the second authority, says 
the same, and also the Jewish doctors, some contemporary, and others subsequent to 
ALpHASst and MamonipEs. But Rasurn Asuur, who is the third of the chief authori- 
ties and the author of Ber Josnru, with some others, differs, and says: 


‘“When a woman will not comply, the man cannot be compelled to divorce her, but 
merely requested thereto; no coercive measures can be used to compel her to enter 
the matrimonial state, for even a married woman who should recede from conjugal 
rights would incur.no punishment as for a transgression, but she would lose only her 
maintenance and the dower with which she had been endowed.” 


The Bethdin describe the opinion of the leading doctors to be that the man may be 
compelled to divorce her. I understand them to concur so far as to state their own 
opinion to be that the man cannot compel the betrothed woman to surrender her person, 
but, on the contrary, she may disavow the engagement, and, on making a public dis- 
claimer, will be released under the authority of the Bethdin. Most certainly this is a very 
different account from that which we have received from others, particularly from 
Mr. Lyon and Mr. Ish Yemene who both say that he has a right to demand his wife, and 
call on her to come to his house to be at his command. 

These persons refer to authorities, and so do the Bethdin, 
fairly cited, though, I confess, these opposite authorities do not much enlighten me. 


Mr. Ish Yemene goes on to state: 


and I must suppose them 
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é ‘ Ete aatiaed 
‘“The woman who rebels against her husband in pie hie, ee he iio a 
i Sy he Bethdin ought to admoni ; 
on Saturdays in the Synagogue, and the ge: ts 
ithi reek i husband’s commands, though he 
does not within four weeks, submit to her ie 
be very considerable, it shall be lost, and that as well in the case of the betrothe 


> 


of the wife.’ 
MAIMONIDES says the same: j 


‘* A betrothed, whose time has arrived, and does not submit ob her husband, is under } 
the same law which has been described respecting the wife. 


Rabbi SAMUEL says: 


‘Unto the betrothed the Bethdin give thirty days, and if the relations should prevent 
the woman from submitting, the like thirty days will be allowed to spa nee on 
the expiration of that time, if the order of the Bethdin is not obeyed, the punishmen 
of excommunication will be denounced against them.’” 


Another question was whether, after Kedushim, a woman can be divorced, ape: for 
such causes as would be causes of divorce after marriage. I think the answers a — 
in stating that there is no assignable difference, but.that great power is given with respec 
to divorces in one case as well as in the other. 

The sixth question referred to the rights of property, upon which the Bethdin say: 


‘This question we must analyse, because it comprises several ideas; we deem it 
necessary first to describe what Hupa is, lest it should be misrepresented. Accord- 
ing to MAIMONIDEs and the author of the BeTH JOSEPH, this ceremony is: The man 
brings the woman, whom he has previously betrothed, to his house, sets her aside for 
his special end, and is united with her.’ Which bringing home appears from the 
TALMuD to be prescribed to be done in a public and ostensible manner. This 
bringing home, however, and this setting aside and being united with her, is the very 
essence of marriage, though it be not solemnised by the nuptial benediction, nor 
marriage contract; but it is ordained, that the solemnisation and the Ketuba, or 
marriage contract, should precede the marriage, which is never omitted when things 
are done in a regular and proper manner. Some, however, describe the Hupa to 
be in the following manner. The bride and bridegroom are introduced under a 
pavilion or canopy, attended by the relations and friends; and, the espousal and 
nuptial benediction, being said, constitute the Hupa. This is the customary mode 
used in this country and most other countries with which we are acquainted. We 
are of opinion, that either this or the other mode will constitute Hupa: the latter, 
because it is the one generally adopted, for we greatly revere customs universally 
and anciently established ; the former, because it is laid down by the great Marmon- 
IDEs and the author of BerH JoserH. When either of these modes of. performing 
Hupa has been observed, though consummation has not passed, the woman is 
married, provided she is in a fit state of receiving connubial embraces; otherwise, 
though she be brought home, she is but arussa, or betrothed.” 


In another place they say: 


‘‘As to the relation that the Ketuba, or marriage contract, has with respect to the 
marriage fortune, we must observe that nothing is called Ketuba, but what a man 
binds himself to give to his wife as a dower; but, what the woman brings to her 
husband in marriage, is called Nedoniah, donation, and the right of the man in this 
donation entirely depends on the articles of agreement between the parties, previous 
to their entering into the married state. . These articles are either specified in the 
Ketuba by reference to another written document made for the purpose, or they are 
expressed in the very Ketuba. But, if previous to entering into the married state 
no stipulation was made expressing what right the man should have in the property 
which the woman possesses, or becomes entitled to at her marriage, that property, 
whether movable or immovable, passes with the woman in potestatem viri, for the 
husband to enjoy the produce thereof during his natural life, and if he survives the 
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wife, continuing her husband ’till the time of her death, he becomes then master of 
the principal. Now since Hupa, as above described, constitutes marriage, even 
without Ketuba or marriage contract, the husband obtains a right in his wife’s 
property either according to previous stipulations made for the purpose, or in the 
produce thereof, if there be no such written agreement.” 


Upon the seventh question they say: 


Having laid it down that the Hupa is the very essence of marriage, consequently a 
woman so married, though there be no Ketuba, is entitled to a stated dowry of fifty 
shekels, if a virgin, or twenty-five shekels if otherwise, this being one of the ten 
rights that she can claim of her husband, whether he bound himself to fulfil them by 
a written contract or not.”’ 


With respect to any question of property, I think it was proved by the general evi- 
dence that the rights of property did not necessarily follow the Ketuba. The doubt 
then was whether there might be a right to the person of the wife, though not to her 
property, which might constitute the vinculum matrimonii, and give the husband a 
right to call upon his wife to fulfil it, either by his own authority, or by resort to the 
Jewish tribunal which has jurisdiction in matters of this kind. Upon this important 
point there is a difference of opinion, and great opposition between the witnesses. 
There is, on one side, the Bethdin positively asserting that the man has no power of his 
own, nor any power to call in the authority of the Bethdin for that purpose, but that he 
is compellable to give up the contract if the wife persists in her aversion to it. On the 
other hand, there is the opinion of private Rabbis that it is otherwise. Under this 
difference of opinion on a point which goes to the very root of the question, how is the 
court to decide and to which authority is it to adhere? 

It is to be observed that the Bethdin is the tribunal which administers the law on 
questions of this nature as it exists in this country, and, therefore, must be presumed to 
understand it. It is very possible that the Jewish law may, like other systems of law, 
receive different modifications by the particular laws of different communities. There 
are principles of marriage law generally prevailing in Europe, but the canon law subsists 
under very different modifications in different countries according as the different 
institutions of the countries in which it is received operate upon it. If I am to inquire 
into the operation of a foreign law, I must look not to the more general ceremonies, but 
to those of the particular countries respectively. It appears that Mr. Ish Yemene has 
been a professor of Jewish law at Hamburg. It is possible, therefore, that he may speak 
according to the particular modifications of the Jewish law in that country, or it may be 
that there are certain modifications of the Jewish law in this country which are best 
known to those who are in the habit of administering it here. 

Supposing, therefore, that the attainments of knowledge are equal in the individuals, 
I think the balance of the authority must incline to those who are the professors of the 
law as it is administered in this country. I must consider also that the opinion of the 
Bethdin is a judicial opinion and not merely the opinion of an individual, the weight of 
which travels no further than the reputation of his own personal attainments. It is an 
authoritative opinion which not only conveys knowledge, but is also sanctioned by the 
qualifications of probity, learning, judgment, and discretion, which must be presumed 
to have recommended the individuals to the judicial situations that are entrusted to 
them. The Bethdin say, as I think I should, that this is a contract absolutely deter- 
minable at the will of the woman; that, if called upon by Mr. Belisario to fulfil the 
engagement, she has nothing to do but to say that she detests him and does not choose to 
continue his partner. If that is so, I should have great difficulty in saying that there is 
an absolute vinculum subsisting between them. I must, therefore, pronounce, if this 
information is correct, that he has no right to consider himself as entitled to the character 
of husband. | 

It is possible there may be an error in the determination. I am sensible of the 
extreme difficulty which is to be encountered upon a subject so far out of the reach of the 
ordinary studies of this profession. But it is my comfort that, if there is error, it is not 
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mine. It lies with those who have given this information, who are bound to ate ‘s 
conscientiously, and I am bound conscientiously to receive it. If I was to determine ei 
question of marriage on principles different from the established authorities among A 
Jews as now certified, I should be unhinging every institution, and taking upon myse 

the responsibility, as ecclesiastical judge in opposition to those who possess @ more 
natural right to determine on questions of this kind. On these grounds I am of opinion 
that Mr. Belisario has not proved his case and that Esther Lindo is not to be considered 
as his wife. The words of the decree must be simply—that she is not the wife of Aaron 


Mendes Belisario. 


This decision was affirmed by the Court of Arches (1 Hag. Con. App. 7) on an appeal 
to that court. 





SITWELL v. BERNARD 


[Lorp CuanceLior’s Court (Lord Eldon, L.C.), July 27, December 5, 1801] 
[Reported 6 Ves. 520; 31 E.R. 1174] 


Administration of Estates—Alttention paid by court to rules of convenience—Legacy— 
Residuary gift—Payment at end of year from testator’s death—Interest—Rate— 
General rule. 

In administering an estate the court will look at principles of convenience, and it 
is a rule of convenience in accordance with which legacies are payable at the end of 
a year from the death of the testator, because as a general rule it may be taken that 
the personal estate may be collected within a year. The same convenience has led 
the court to say that a residuary legatee shall not claim until the end of the year. 

After the expiration of a year a legacy carries interest, payable in the absence of 
special direction out of residue. Where no interest is given by the will, except where 
it is given by way of maintenance, it is only allowed at 4 per cent. from the end of 
the year though the fund on which it is charged has produced in the relevant period 
sufficient to pay a higher rate. The rate of interest payable to the tenant for life of 
settled residue is also, as a general rule, 4 per cent. 


Notes. Considered: Gibson v. Bott (1802), 7 Ves. 89; Elwin v. Elwin (1803), 8 Ves. 
547; Wood v. Penoyre (1807), 13 Ves. 325. Applied: Noel v. Henley (1819), 7 Price, 
241; Taylor v. Hibbert (1820), 1 Jac. & W. 308. Explained: Angerstein v. Martin 
(1823), Turn. & R. 232; Hewitt v. Morris (1824), Turn. & R. 241. Followed: Kilving- 
ton v. Gray (1825), 2 Sim. & St. 396. Considered: Stair v. MacGill (1827), 1 Bli.N.S. 
662. Distinguished: Douglas v. Congreve (1836), 1 Keen, 410. Considered: Casamaijor 
v. Pearson (1841), 8 Cl. & Fin, 69. Explained and Applied: Taylor v. Clerk (1841), 
1 Hare, 161. Distinguished: Mackie v. Mackie (1845), 5 Hare, 70. Considered: 
Macpherson v. Macpherson (1852), 19 L.T.0.8. 221; Bulkeley v. Stephens (1863), 3 New 
Rep. 105; Re Campbell, Campbell v. Campbell, [1893] 3 Ch. 468; Re Parry, Brown v. 
Parry, [1946] 2 All E.R. 412. Referred to: Clifton v. Cockburn, [1824-34] All E.R.Rep. 
181; Caldecott v. Caldecott (1842), 1 Y. & C.Ch. Cas. 312; Greisley v. Chesterfield (1851), 
13 Beav. 288; Ludlow v. Stevenson (1854), 23 L.T.0.S. 294; Shore v. Shore (1859), 28 
L.J.Ch. 94; Yates v. Yates (1860), 3 L.T.9; Allhusen v. W hittell, [1861-73] All E.R.Rep. 
149; Re Whitehead, Peacock v. Lucas, [1894] 1 Ch. 678; Re Hall, Foster v. Metcalfe 
(1903), 72 L.J.Ch. 554. ; 


As to legacies and residue in an administration, see 16 HALSBURY’s LAWS (3rd Edn.) 
316-337, 377-392, and cases there cited. 
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A Cases referred to: 

(1) Hutcheon v. Mannington (1791), 1 Ves. 366; 4 Bro.C.C. 491, n.; 30 E.R. 389, 
L.C.; 20 Digest (Repl.) 355, 805. 

(2) Stuart v. Bruere (1785 and 1794), cited in 6 Ves. 529, n. 

(3) Entwistle v. Markland (1795), 6 Ves. 528, n.; 31 E.R. 1178, L.C.; 48 Digest 
(Repl.) 644, 6798. 

“B (4) Green v. Pigot (1781), 1 Bro.C.C. 103; 2 Dick. 585; 28 E.R. 1013, L.C.; 24 Digest 

(Repl.) 648, 6392. 

(5) Lewis v. Freke (1794), 2 Ves. 507; 30 E.R. 748, L.C.; 40 Digest (Repl.) 692, 1875. 

Also referred to in argument: 
Beckford v. Tobin (1749), 1 Ves. Sen. 308; 27 E.R. 1049, L.C.; 23 Digest (Repl.) 464, 


365 
C 3365, 
Denton v. Shellard (1751), 2 Ves. Sen. 239; 28 E.R. 154, L.C.; 30 Digest (Repl.) 208, 
501. 
Stapleton v. Palmer (1794), 4 Bro.C.C. 490; 29 E.R: 1004, L.C.; 49 Digest (Repl.) 986, 
9243. 


Bill for an order for the administration of an estate, for an account, and for other 

D relief. 

By his will, dated Feb. 5, 1792, Francis Sitwell gave to his wife £1,000 a year during 
her life as a jointure and in lieu of dower, and directed the same and all other annuities 
given by his will to be paid half-yearly clear of all deductions, the first payment of them 

“to be at the expiration of six months after his decease. He also gave to his wife his 
house near Sheffield, called Mount Pleasant, with the appurtenances, together with the 

F—_ use of the furniture belonging to the house for her life, and after her death he gave the 
furniture belonging to the house to his executors to be sold and go as part of his personal 
estate. He gave to his wife his London house in Audley Square with its appurtenances, 
together with the use of the furniture belonging thereto for her life, and after her decease 
he gave it to his executors upon trust to sell it and divide the net money arising from 
the sale equally between his two sons Francis Sitwell and Hurt Sitwell. 

F ‘The testator then, reciting that Samuel Phipps, under the trusts and powers in his (the 
testator’s) late uncle’s will, had devised the real estates in the county of Northumberland, 
which were devised to Samuel Phipps by the testator’s uncle, in trust to be settled on 
the testator for life, with remainder to his son Francis Sitwell for life, with remainder 
to trustees to preserve contingent remainders, with remainder to his (Francis Sitwell’s) 
first and other sons successively in tail male, with divers remainders over, gave to his 

G son Francis Sitwell, considering that he would be entitled to the Northumberland estates 
on his death, the sum of £20,000, and he gave to his son Hurt Sitwell £30,000, which sums 
he directed to be paid to them respectively on their attaining the age of twenty-one. 
The interest of these sums was (after applying thereout what his executors should think 
reasonable for the beneficiaries’ maintenance and education) to accumulate from the 
time of his decease at the rate of £1 per cent. per annum for the benefit of his two sons, 

}1 to be added to the principal until the said principal sums should become payable, and 
it was his will that his executors or the survivor of them should have power at his or 
their discretion to advance any part of the said sums of £20,000 and £30,000 for the pur- 
pose of placing out or advancing Francis and Hurt or either of them in life before such 
son should attain the age of twenty-one years. If Francis should die under the age of 
twenty-one years, the testator directed that‘his legacy of £20,000, or so much thereof as 

J should not have been applied or advanced as aforesaid, should sink into the residue of 
his personal estate. The testator gave a similar direction with respect to the legacy of 
£30,000 given to his son Hurt. 

The testator then gave to his grandson Charles Wake £5,000, to be paid him on his 
attaining the age of twenty-one if he should live to attain that age, but not to carry any 
interest in the meantime, and, if he died under that age, then to sink into the residue 
of his personal estate. He gave to his sister-in-law Catherine Warneford an annuity of 
£400 for her life and £500; to each of the children of his late niece Catherine Slater £100, 
to be paid to sons at twenty-one or to be sooner applied for their benefit, if his executors 


Be. 
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should see fit, and to daughters at twenty-one or days of marriage, which should first 
happen; to Richard Slater £200; to his niece Jane Heaton an annuity of 2100 during 
her life for her separate use and £100; and in case she should marry and leave issue, to 
each of her children £200, to be paid to sons at twenty-one, or to be sooner applied for 
their benefit if his executors should see fit, and to daughters at twenty-one or days of 
marriage, and he directed that interest at 4 per cent. should be paid in respect of the 
legacies given to the children of his late niece Catherine Slater from his decease until 
their respective legacies should become payable, and also in respect of the legacies given 
to the children (if any) of his niece Jane from her decease until the said legacies should 
become payable. He then gave several annuities and legacies, some to servants, and 
directed that the several legacies and annuities before given should be paid without 
prejudice to any sums which should be due from him to any of the legatees or annuitants, 
and he directed his executors to continue some weekly and other allowances to some poor 
persons at Renishaw in Yorkshire during their lives. He gave the furniture, plate, 
books, linen, china, wines, carriages, horses, and effects whatsoever which should belong 
to or be in or about his house, offices, and grounds at Renishaw at the time of his decease 
to his eldest son Sitwell Sitwell for his own use and benefit, and directed his executors 
to pay any annuities or legacies, which by any writing under his hand or signed by him 
at any time thereafter he should direct or appoint to be paid. He gave all his personal 
estate to his executors to pay his legacies, annuities, debts, funeral expenses, and other 
such legacies and annuities as he might thereafter give, and, subject and without preju- 
dice to the payment of any legacies, annuities, debts, and funeral expenses, he directed 
his executors or the survivor of them with all convenient speed to lay out and dispose of 
the rest and residue of his personal estate in the purchase of manors, lands, tenements, 
or hereditaments in England of inheritance in fee simple in possession, to be settled, as 
thereinafter mentioned, and directed that the interest of such residue of his personal 
estate should accumulate and be laid out in lands to be settled in like manner as he had 
directed the residuum of his personal estate. 

The will directed the limitations of the estates so to be purchased in strict settlement 
to the testator’s eldest son Sitwell Sitwell for life, without impeachment of waste, with 
remainders to his first and other sons successively in tail male, then to Francis Sitwell 
and his sons, Hurt Sitwell, and his sons, and Charles Wake and his sons, in the same 
manner, and the ultimate remainder to the testator’s right heirs, with powers for his son 
and grandson, when in possession, to grant leases not exceeding twenty-one years. He 
declared that the legacies and estates therein before given and limited to his three sons, 
Sitwell, Francis, and Hurt, by that his will were on condition of their joining, as to his 
son Sitwell as soon as might be after his decease, and as to his sons Francis and Hurt 
as soon as might be after they should come of age in such acts, deeds, fines, recoveries, 
and assurances, as his executors should require to confirm Phipps’s disposition of his 
(the testator’s) uncle’s estates in the county of Northumberland, and in case any of his 
sons should within twelve months after such respective times refuse so to do, they 
should forfeit the legacies and estates thereby given to them, and the benefit of such 
legacies and estates so forfeited should go as part of the residuum of his personal estate. 
He appointed Thomas Bernard and Richard Huddleston executors, and guardians of 
his sons Francis and Hurt until they should attain the age of twenty-one, empowering 
them to place out any moneys, part of, or arising from, his personal estate, which should 
come to their hands by virtue of his will, or any moneys, part of his personal estate 
which they should retain as a fund to answer the payment of his legacies and annuities, 
on real or government securities, and to change the securities. After the usual clause of 
indemnity he requested that his son Sitwell Sitwell would settle his house called Mount 
Pleasant after the decease of his wife with the grounds, ete., in such manner that it 
oie be enjoyed as a hospital for the benefit of the town of Sheffield and its neighbour- 

ood. 

By a codicil, dated Dec. 13, 1792, stating among other things that his wife had died 
since the making of his will, he gave to his son Sitwell Sitwell all his plate, linen, and 
china, which had been given to his wife, and directed that the diamonds and jewels 
should be valued and made into three separate lots of equal value, to be divided between 
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his three sons. He gave to his sons Francis Sitwell and Hurt Sitwell £10,000 each in 
addition to the sums of £20,000 and £30,000 given them by his will, the said sums of 
£10,000 each to be paid to them at the same times and upon the like events and with the 
like interest as directed by his will concerning the sums of £20,000 and £30,000. He 
gave to his daughter-in-law Mrs. Sitwell Sitwell, in case she should survive her husband, 
an annuity of £400 for her life, in addition to her jointure, to be paid half-yearly, the 
first Payment to be made at the end of six calendar months after the death of Sitwell 
Sitwell, and to his granddaughter Mary Alice Sitwell £2,000 to be paid on her attaining 
twenty-one, but not to carry interest in the meantime and if she should die under that 
age then to sink into the residue of his personal estate. After some further pecuniary 
legacies, specific legacies of linen and furniture, and some annuities, the first payment 
to be at the end of six months after his decease, he gave to the Lying-in Hospital to 
which his wife was a subscriber, £200, to be paid out of his personal estate, and, reciting 
that since the making of his will the trustees of the Sheffield Infirmary had fixed upon a 
site for building an infirmary towards which he had subscribed £500, he gave to the 
trustees of the infirmary the further sum of £500, to be paid out of his personal estate 
towards the building of the infirmary. He revoked the request in his will respecting 
his house and grounds at Sheffield being settled by his eldest son to be enjoyed as a 
hospital, and gave the property to his son Sitwell Sitwell his heirs and assigns for ever. 
He empowered and directed his executors in the settlement directed of the manors, 
lands, etc., to be purchased with the residue of his personal estate, to secure, charge, 
and make payable out of such manors, etc., to be purchased with the residue of his 
personal estate the sums given or directed to be paid by his will and codicil for the benefit 
of the several annuitants and other persons, and he gave Thomas Bernard the annual: 
sum of £200 during the first seven years after his decease as a compensation for his loss of 
time, but not as a satisfaction for his expenses in the execution of the will, and he 
directed all the legacies and annuities by the codicil to be in addition to those by the will. 

By another codicil, dated July 28, 1793, the testator gave a legacy of £100. He died 
in September, 1793, leaving a personal estate amounting to upwards of £150,000, a 
considerable part of which, being outstanding on large mortgages, could not be got in, 
and in Michaelmas Term, 1797, the bill was filed by Sitwell Sitwell praying the necessary 
accounts and that it might be declared that the plaintiff was entitled to the interest of 
the clear residue of the personal estate, not specifically bequeathed, so far as such residue 
had not been laid out in the purchase of land under the will from the end of one year after 
the testator’s death or such other period as the court should be of opinion that the 
plaintiff was entitled thereto; that such interest might be paid to the plaintiff; that 
such parts of the residue as had not been laid out in the purchase of lands might be so 
laid out according to the will, and subject to the payment of the said legacies to the 
defendants Hurt Sitwell, Charles Wake, and Mary Sitwell; that the plaintiff might be 
let into possession of the estates, when purchased, subject to the annuities, etc.; and 
that if the court should be of opinion that the legacies given to Hurt Sitwell ought then 
to be provided for out of the personal estate not specifically bequeathed, a sufficient 
fund might be set apart out of such personal estate to answer the same if he should 
become entitled thereto. 

The decree, pronounced in 1798, directed the usual accounts and payment of the 
legacies and the arrears of the annuities, and an appropriation to answer the legacies to 
infants and the annuities; an inquiry what steps had been taken to get in the personal 
estate outstanding upon securities; that the Master should state the clear residue, and 
how it has been disposed of, and distinguish what part consisted of principal and what 
part had arisen from interest from the end of twelve months after the testator’s death. 
The Master by his report, made in November, 1800, stated the accounts and that all 
the legacies had been paid except the legacies of £30,000 and £10,000 to Hurt Sitwell and 
the £5,000 to Charles Wake, and £2,000 to Mary Alice Sitwell. Hurt Sitwell attained 
twenty-one on June 26, 1799. Francis Sitwell attained twenty-one in October, 1796, 
and soon afterwards applied to the executors for payment of his legacies. They in- 
formed him that, having contracted for the purchase of an estate which would require a 
great part of the money in their hands, they could not without great inconvenience to 
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but they were willing to pay him in cash ee 
and the remaining sum of £17,500 part of a mortgage debt of sera vom pee yes oe 
secured upon the estates of one Saville Finch, deceased. Francis se ders: i ey 
stated that in order to benefit his brother he was w illing to receive g 

iti hould out of the first moneys which 
manner proposed on condition that the executors s ee 
should come to their hands pay him the £17,500 and resume the ee i = 7 
agreed to. In confidence of that he accepted the £12,500 and a transfer of the mo siti 
and in April, 1798, on his application to the executor resume the mortgage a % 2 
randum, dated April 16, 1798, was signed by Francis Sitwell and the executors s vf oe 
that it was understood and agreed that the mortgage of £17,500 should be taken 
and the mortgage money paid to Francis Sitwell out of the moneys expected to be pa y 
paid in part of a mortgage of £51,000 due to the testator’s estate, part of which mae se 
lately paid to the executors and applied by them, except £1,500 lent to Francis Sitwe 
on his bond and the residue was in course of payment. This was agreed to by the 
executors, as far as they could consistently with their duty and the due execution of their 
trust. Accordingly on April 16, 1798, the defendants advanced to Francis Sitwell 
£1,500 upon his bond. He, therefore, claimed £16,000, offering to ‘retransfer the mort- 
gage, and the executors also claimed to have that sum paid to him in part resumption 
of the mortgage, which claims the Master submitted to the court. 

The report stated that the only sums remaining due on mortgage exclusive of the 
£17,500 were £20,000, the balance of the mortgage for £51,000 and another mortgage for 
£17,500, and that soon after the testator’s death notices were given to pay the said 
mortgage debts, but, the heir of the mortgagor for £51,000 being a minor, no proceedings 
could be had with effect, until he attained twenty-one in June, 1796. The defendants 
were induced to delay filing a bill by a proposal to pay the mortgage by a sale which 
took place accordingly, but, many of the purchasers not being able to complete their 
purchases, the defendants had been compelled to receive the money by instalments, 
conceiving that more for the benefit of the testator’s estate than to file bills, but from 
the difficulty in raising money in the present times and other circumstances £20,000 
still remained due. With respect to the other mortgage of £17,500 the report stated 
that the executors in Easter Term, 1796, filed a bill, and on May 23, 1798, obtained a 
decree for a foreclosure, but several orders for time had been obtained, the last on 
Jan. 20, 1800, for six months. The report stated that the executors had laid out part of 
the personal estate in the purchase of real estates, one of which they purchased from the 
plaintiff. 

Questions raised were (i) upon the plaintiff’s claim to the interest of the personal estate 
from the end of a year after the testator’s death; (ii) as to the right claimed by Francis 
Sitwell to have the mortgage resumed by the executors and the remainder of his legacy 
paid in money; (iii) upon the claim of the legatees to interest at 5 per cent. 


Romilly, Hollist and Cox for the plaintiff, Sitwell Sitwell. 


Spencer Perceval and Huddleston for the defendant, Hurt Sitwell. 
Murray for the defendant, Francis Sitwell. 


the trust pay him the whole in cash, 


Dec. 5, 1801. LORD ELDON, L.C.,-delivered the following judgment: Under the 
circumstances appearing in the Master’s report it was impossible for the trustees to call 
in a very considerable part of the personal estate, attending to these obstructions which, 
perhaps, a wholesome attention to the convenience of those who are debtors throws in 
the way. ‘This testator had a very large personal estate out upon security, partly upon a 
mortgage affecting the estate of an infant under that species of embarrassment that it 
was very material for him, when of age, that a considerable part of his property should 
be sold. The arrangement for payment to the estate of the testator took the course 
that the purchasers should from time to time pay to the trustees of this will the purchase- 
money in part discharge of that debt. Perhaps that was as convenient and as expedi- 
tious a mode as any that could be adopted without prejudice undoubtedly to their per- 
sonal remedies, if they had any, for the infant was not an obligor in the bond made upon 
the mortgage. It appears also that a considerable part of the personal estate was 
secured upon a mortgage by Lord Mulgrave, and the executors, as far as they had it in 
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their power to take remedies against the real estate charged with that debt, took those 
steps certainly not so speedily as they might. Few steps were taken to call in a con- 
siderable part of the personal estate for four years; after they did begin, they found 
they were embarrassed by the circumstances of the times which produced from this 
court an enlargement of the time of foreclosure, carrying it over a considerable period, 
an equity which, binding the testator, also bound his devisees. The estate obviously 
consisted of a great variety of securities to render which productive would occasion 
great expense and delay, and it might have consisted of securities hardly saleable, much 
less of such upon which the money was capable of being collected. 

The case was reasoned for the tenant for life in this way. Under such circumstances 
and in all cases of personal estate directed to be so laid out, it is incumbent on the court 
to adopt a period at which it should be considered as laid out with regard to the interests 
of the tenant for life and those in remainder. The case afforded great difficulty in the 
terms of the will providing for an accumulation of interest and directing the interest 
accumulated to be laid out upon the same trusts in tlfe purchase of land as the bulk of 
the property producing the accumulation. In answer to the suggestion that an appli- 
cation should have been made by the tenant for life to have the trusts executed, the case 
of an infant was put strongly and fairly. The plaintiff happened to be of age, but, if he 
had died leaving an infant son, in which case the trustees ought to have acted as if a 
bill had been filed, the question would have arisen what the court ought to do upon a bill 
filed by the infant when adult. It was also very strongly said for the plaintiff that the 
ase ought to be considered as if he had no other provision under this will. It is true 
that he has real estates under it, but put the case that he had not and that he was to. 
derive an interest, and that a life interest only, in the investment of the personal estate in 
land. What ought to be the construction as between him and the persons in remainder 
if it happened that a great part or the whole was subject to difficulties and embarrass- 
ments in the collection which the testator could not have foreseen? It may be asked: 
Are the trustees immediately to file bills of foreclosure, whether prudently or not; to 
admit no arrangement; to bring actions upon the bonds and the covenants ; to file bills 
for the purpose of following the assets of the original mortgagors; to institute every 
species of legal diligence in every case in which it might be wholesome, and might per- 
haps be as prejudicial to the interests of those in remainder by bringing into hazard the 
bulk of the personal estate in order to forward the perception of interest by the tenant 
for life? 

In this view of the case a very considerable question arises upon the construction of 
the will, addressed to the discretion of the court. The first consideration with reference 
to that is how far the court had in other cases construed instruments somewhat similar 
in their terms, and in effect how far the court had assumed such discretion as enabling 
them on the whole to make a useful and wholesome construction of such a will between 
particular interests and those entitled to the bulk of the property. However difficult in 
the first instance to adopt such a construction, if in different instances such wills have 
been so construed, it would be very hazardous upon this will, almost in terms affording 
such a construction, not to adopt it, not only with reference to the case itself, but because 
the refusal to adopt it, even against strong words, incurs the hazard of bringing into 
question those decisions. 

The first case upon words similar, but very far from the same, is Hutcheon v. M anning- 
ton (1), before Lorp Tourtow. The construction Lorp Tur ow thought himself of 
necessity obliged to put upon the words I thought then was too bold, if I may presume 
to say so. His Lordship thought that there was an indication of a purpose, such as was 
contended for by the plaintiff, but that it was impossible to inquire when each and. every 
part of the estate could have been received, collected, and got in. He seems to admit 
that he was driven by the impossibility of measuring that purpose of the testator to 
consider it vested at his death, and he held all the legatees entitled to their legacies 
though none had received them. That case is a strong authority, particularly in the 
passage as to the direction to sell real estate, to show the length the court will go upon 
general grounds of convenience in the construction of a will, indicating a purpose which 
it is almost impossible to execute consistently with the other purpose, that the party in 


314 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


whose behalf it is to be executed shall beneficially enjoy the interest intended by the 
estator. 

Stuart v. Bruere (2) was upon a will which applies not only to the bulk of the property 
directed to be sold, but goes the length of embracing also the intermediate rents and 
profits, before the estate should be sold, and, though estates were not sold and the inter- 
mediate rents and profits are subjected to the same trusts, the court thought themselves 
at liberty under the circumstances to give to the tenant for life the beneficial interest 
of the money, though the sale was not actually made. The words in that will ‘as soon 
as conveniently may be after my decease” are in effect the same as those in this will. 
The first decree, on Dec. 2, 1785, somewhat more than a month prior to the end of a year 
from the death of the testatrix, ordered all the sales to be made and the money to be laid 
out according to the will; and declared the title of Sir Simeon Stuart to the interest of 
the fund to be constituted by the decree. The sales being delayed, Sir Simeon Stuart 
presented a petition to the late Lord Chancellor [Lorp Rossy], insisting that under 
the circumstances, the general intention being that he should have the beneficial interest 
of the fund for his life, he ought not to be delayed in the perception of that benefit by the 
non-execution of the trusts, and the rents and profits of the real estate ought not to go 
to the capital, the sales having been delayed when that intention was clear. The principle 
upon which Lorp Rosstyn decreed was not taking the period of a year from the death of 
the testatrix as the period from which the petitioner was to receive the rents and profits, 
making the necessary abatements for the interest of debts, etc., but taking the period 
of the decree in 1785. The difference in time was not much, but the difference in the 
principle is something. Lorp Rosstyn, by his order made upon the petition and a 
report of the state of the funds, notwithstanding that the language of the decree was that 
the rents and profits till the sale and the interest and dividends of the stock, till converted 
into money, should go to form one fund the interest of which the plaintiff was to take, 
considers the sales as made in the view of this court by the decree which ordered them 
to be made, and, taking care to reserve a sufficient fund for debts and legacies, gave him 
the rents and profits and the interest of the fund unconverted from that period. Lorp 
ROssLYN seems to think there is a principle in the justice of the court requiring him to 
consider that as done when it was ordered to be done, differing from Lorp THURLOW 
who considered it as ordered to be done from the death of the testator, Lornp Rosstyn 
considering it as done from the date of the decree, procured by the providence of the 
party himself. : 

From these decisions, therefore, it is uncertain what is the true period in the case of a 
person having discretion enough to file a bill and the case of an infant—whether the 
death of the testator, or the decree, if a suit was instituted, or, whether the court 
would say that was a convenient period for this purpose which for other purposes is 
determined to be convenient, though it does not often hit the real justice of the case, 
viz:, a year from the death of the testator. 

The next case is Entwistle v. Markland (3), as to which I am clear that the registrar 
has not correctly taken the declaration of the principle of the court as to the interest of 
the tenant for life. That declaration is not very consistent, and it goes beyond the 
declaration of the court. It is quite clear from the proceedings and the report that the 
person who got the rents and profits, though tenant for life in remainder, got the produce 
of property that no diligence of the executors would have enabled them to collect and 
getin. The words of that will are nearly the same as in this. The codicil also brings it 
very near this case. It appeared that several parts of the personal estate were out upon 
securities such in their nature that, though at first probably very convenient securities 
upon mortgage, they had become otherwise, and it was quite impossible that they could 
be got in. The terms of the will, therefore, connected with the evidence adverted to 
personal estate, directed to be got in with all convenient speed which could not possibly 
be got in and was not left outstanding from negligence and dilatoriness of the executors. 
The principle of Lorp RossLyn upon that must have been mistaken in the decree upon 
my own recollection and a comparison of the ordering part of the decree with the 
declaration as to the principle. The principle of the first part of the declaration is 
obviously right, for, if the personal estate was got in and not applied it was dilatoriness 
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which should not prejudice any one. It is inaccurate in first supposing all the personal 
estate got in, and in the latter part supposing that only part had been gotin. But upon 
the report it appears, not only that a great part had not been got in, but that with no 
diligence it could have been got in. The claim, therefore, of Robert Entwistle, the first 
taker for life, was left out. But the decree afterwards goes on to order that the plaintiff 
shall have the interest of that part of the personal estate. Lorp RossLyn’s opinion 
must have been that the embarrassments the state of the property created made im- 
practicable the general purpose that the tenant for life should have the enjoyment of 
the interest of the property; and he seems to have been of opinion, that he had no 
option. But it amounts nearly to destroying the natural effect of the one or the other 
part of the will. Lorp Rosstyn thought that the best construction was to further the 
enjoyment of the property, as the testator meant it. 

This case then does not come on unprejudiced by decision, for under the circumstances 
upon the report, the delay in receiving the money, certainly occasioned in part by the 
trustees delaying (I desire not to be understood to say culpably) for three years, perhaps 
very wisely, and in all instances forbearing to sue upon the personal remedies, as well as 
the remedies attaching upon real estate, perhaps most wisely for those in remainder by 
not destroying the means of the debtors to pay, agreeing to take payment by sale of the 
mortgagor’s estates, and in parcels instead of foreclosures, which the court has not dis- 
approved, considering the great expense and delay of proceeding in that way, with no 
dilatoriness, but upon circumstances, which the law of this court considers reasonable 
grounds for delay, under all these circumstances the cases to which I have alluded have 
not left me to struggle with the difficulties, that would have occurred, if this had been 
an original case untouched by prior decisions. Without saying what my opinion would — 
have been upon the question originally I cannot say that I will give the tenant for life 
no relief without saying that the decree in Hniwistle v. Markland (3), a case nearly in 
ipsissimis terminis, is wrong; that Stuart v. Bruere (2), which, though not so precisely, 
is very nearly, this case, is wrong; and that what Lorp THurtow hinted to be a provi- 
dent and due construction of the will before him was wrong. But I think those cases 
are founded upon a principle which if the terms of the will allow you to make such a 
construction, is bottomed in evident convenience, and I lay great stress upon this, that 
it is the very best construction for those who are to object to the claim of the tenant for 
life. 

This court will look at principles of convenience. Where an estate is given in various 
legacies and the residue is given, it is a rule of convenience that authorises this court to 
say, for there is no language in the will for it, that those legacies shall be payable at the 
end of a year from the death of the testator, because as a general rule it may be taken 
that the personal estate may be collected within a year, though in many instances that 
falls enormously to the prejudice of the residuary legatee. The same convenience has 
made the court say that the residuary legatee shall not claim till the end of the year. 
In many cases the court supposes the residue to carry interest though in many cases the 
residue does not carry interest, but the court takes the interest for a particular legatee 
from the residue as a general rule of justice and convenience, though in many instances 
falling out against an individual. There are other cases before Lornp HaRDWICKE upon 
the point whether interest at 4 or 5 per cent. shall be paid upon legacies, and prior cases 
in Peers Wrut1AMs’ Reports, the court attending to the productiveness of the fund or 
the contrary. But now it is a general rule that where no interest is given by the will, 
except where it is given by way of maintenance it is only to be allowed at 4 per cent. from 
the end of the year, though it may appear to have produced in the period interest at 
5 percent. Particular justice is disappointed in particular cases, but upon this principle, 
alluded to by Lorp THurLow in Hutcheon v. Mannington (1), that the inquiry as to the 
state of the personal estate, when each and every part could be got in and made pro- 
ductive, is endless and immeasurable, the court cuts the knot by doing what in general 
cases is convenient, though in particular cases both convenience and justice may be 
disappointed. 

In this case the property is large, and that circumstance as well as the consideration of 
justice and convenience made me hesitate, but the principle cannot be different on 
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account of the amount of the property. The question is whether there is too much in 
this will to prevent me from adopting that rule of convenience that has been adopted in 
the other cases. Lntwistle v. Markland (3) disposes of the objection from the clause as to 
accumulation of interest of the residue. ‘That case also answers the objection from the 
power given to the trustees to call in money and lay it out upon interest before it should 
be laid out inland. The case must be considered as if this was the only provision for the 
plaintiff, and it is to be considered, not only as a case in which part might be got in and. 
part not, but as if all the personal estate was subject to the same embarrassment, and. 
the question then is, attending to the accumulation, whether upon the whole will, con- 
sidered upon the principles of the court and the decisions, the testator could mean that, if 
the property could not be cleared in the whole life of the tenant for life, the interest of the 
tenant for life was to be wholly disappointed. We are apt to lay hold of circumstances, 
though too critical, if they will assist in collecting the general purpose. Without strain- 
ing the construction of the word ‘‘residue,” though, I admit, in general it is such as is 
contended for the defendant, there are circumstances which may produce accumulation 
that may be taken to answer the direction as to that. Annuities are directed by the 
will to be paid out of the personal estate. By the codicil they are charged upon the land 
when the personal estate shall be invested in land. It would be singular that the 
testator should mean the annuitants to receive their annuities before investment, and 
that the tenant for life should remain in a situation to get nothing. As to the legacies, 
some carrying no interest, others carrying interest less, perhaps, than the fund might 
produce, there would be an accumulation of interest upon those, and though in a sense 
that would fall within the reach of the word “‘residue,”’ yet he might have meant to 
apply the direction of the will as to accumulation more strictly, and I would struggle for 
any construction rather than adopt a construction which, not from dilatoriness of the 
trustees, but only from circumstances to which probably the testator did not look, has a 
tendency wholly to disappoint the intention as to the beneficial enjoyment. 

If the words of the will allow me, I ought to follow these decisions, and the necessity of 
not following them is very much weakened by the words of those wills. They have left 
in uncertainty the period from which the tenant for life of the land, when purchased, 
was to commence with regard to the enjoyment of the interest of the personal estate, in 
the contemplation of this court real estate, but not actually become so, which imposes 
upon the court considerable difficulty. Lorp THuRtLow’s rule is put upon the naked 
case of an estate directed to be sold, no burdens upon it, ete. LoRD Rosstyn in the first 
case takes the decree within the year. Entwistle v. Markland (3) goes upon a rule like 
neither of the preceding cases. It is not the right rule to say that, where a decree is 
obtained directing a trustee to do some act, the time is that of the decree, for the lan- 
guage of the decree is no more than the language of the will. The court orders it to be 
done only because the testator has ordered it to be done. The court cannot mean that 
the decree, because the money was not laid out in convenient time, is to give date to the 
enjoyment of the property as if it had been laid out in convenient time. If the trustees 
have not done what they ought, the court orders it without prejudice to the interests of 
the persons entitled as if it had been done. In Stuart v. Bruere (2) Lorp Ross.yn gave 
the interest prior to the end of the year, probably because he saw in the report that he 
could have provided for the interest of the debts and legacies at the time of the decree. 
Upon the dry case put in Hutcheon v. Mannington (1) the court had not to encumber 
itself with the payment of debts out of the produce of the estate, or the time necessary 
for inquiring what debts there were. That case, therefore, does not apply to this, and 
on the whole, if the court can adopt a general rule of convenience, it must be that it will 
act upon the enjoyment of the tenant for life at that period when upon its own rule it 
supposes the purposes to be answered before the fund can be cleared can be answered, 
and that here it is impossible to say that the tenant for life can have the interest of the 
residue before t he time when the fund can be constituted by an investment in land clear 
of debts, legacies, and annuities when all those can be provided for. The plaintiff, 
therefore, must wait one year. : 

The question then will be whether he is to wait longer, and, if so, whether he must 
not of necessity wait till the personal estate can be actually collected. Part may be 
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collected from time to time in his life, and he might enjoy the rents and profits of the 
estates purchased with those parts. But it might happen that no part might be got in 
in his life. ; Suppose that these debts on mortgage were the only part of the personal 
estate ; it is impossible to say when either of those funds could be realised. The court 
is, therefore, driven either to take the end of the year on the principle of general con- 
venience or to examine in each particular case what convenient speed and reasonable 
diligence would have done, what negligence or the law of the country or other circum- 
stances have prevented, and make those inquiries at the hazard of obtaining no clear 
result. Tam, therefore, disposed to say that justice requires that the plaintiff should 
have the interest from the end of the year, and the more so because I am clear that 
distributing that justice to him is consulting the essential interests of the persons in 
remainder, for then from his death they will have the benefit of that whether the fund 
- is converted into land, or not, and, if that is not done, the rule may press as hard upon 
them and some of them may have no actual enjoyment of the money. Suppose the 
tenant for life should call upon the trustee to get in theanoney with all possible diligence. 
It would be very difficult for the trustee in many case8 at his own risk to determine that 
he would not take all the remedies competent to him, and unless by this sort of equalising 
rule, if I may call it so, we give a discretion to the trustees to make a husbandlike 
management the tenant for life might insist upon a bill being filed, or enter upon the 
estate, or he might arrest the mortgagor; or bring actions of covenant. The trustee 
might say to the tenant for life that he would not put the property in risk but he would 
be bound upon an inquiry in this court to show a solid reason for objecting to the pro- 
ceeding. The consequence would be in every instance an inquiry whether the trustee. 
acted reasonably, or not. What a waste of property disputes arising out of such cir- 
cumstances would occasion even if the property should be eventually got in, but we 
know that securities are put in, great hazard by too much pressure, and these considera- 
tions lead me to think there is a strong analogy in the general rule which in many instances 
is not applicable to particular circumstances, and I am justified on the whole, though T 
have had great difficulty upon it, in saying that the construction ought to be that, which 
will give the tenant for life the interest from the period at which in the contemplation 
of this court the residue would be formed as residue, viz., the end of the year, conceiving 
it hard upon him to take the time of the decree, recollecting that the former decree directs 
an inquiry as to what had been done without directing the money to be called in, which 
certainly it ought upon that principle. 

The directions must be such as to provide for an appropriation as to legacies and 
annuities, as to legacies, both such as carry interest less than 5 per cent., and such as carry 
no interest till the time of payment. In the appropriation as to legacies it would be fit 
to consider whether the necessity of appropriating may not give the legatees a larger 
interest than is given by the will upon Green v. Pigot (4), but there have been other cases 
since in which it has been held not to be the legitimate effect of appropriation to give a 
larger interest than if there was no appropriation. The second point is whether the 
legatees are entitled to more than 4 per cent., and particularly one who had taken a 
mortgage for his legacy. As to the general point I have taken it to be clearly settled 
that, where no rate of interest is given by the will, the court gives 4 per cent., and where 
any rate of interest is directed by the will, the court gives that, and there is no reason 
from particular circumstances to depart from the general rule as to legatees. The cases 
cited from VesEy show that it was not at that time a settled rule whether there should 
be 4 or 5 per cent., but that it was rather the inclination of the court to give 5 per cent. as 
to personal estate, particularly if producing interest. But that rule, I take it, has been 
long altered, and the general rule is as I have stated. Lewis v. Freke (5) does not bear 
upon it. A person charging under a power had given 5 per cent., and the court said he 
might if he did not give more than legal interest. 

As to the transaction of the mortgage, there is no doubt that Francis Sitwell, when of 
age, might take payment of his legacy by a mortgage if he thought proper, and, feeling 
that it would be attended with inconvenience, might make a bargain that, when the 
estate should produce money enough to pay him they should take it back again. That 
seems to be the agreement. I understand he will not take finally to the mortgage, and, 


318 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


if not, the transaction is undone and he puts himself back to the situation of legatee, A 
and then in the account he must give credit for the difference between 4 and 5 per cent. 
received in the meantime. If he holds to the mortgage, it is so much payment; and 


he will keep the 5 per cent. Order accordingly. 


B 





BENNETT v. ALLCOTT 


[Court or Krxa’s Bencn (Ashhurst, Buller and Grose, Sat November 23, 1787] 
[Reported 2 Term Rep. 166; 100 E.R. 90] 


Master and Servant—Seduction of servant—Daughter over twenty-one years of age— D 
No contract of service—Acts of service proved—Right of father to bring action. 
A father may sustain an action of trespass for breaking and entering his house 
and debauching his daughter per quod servitium amisit where acts of service are 
proved, although the daughter is over twenty-one years of age and there is no 
contract for service. 


Notes. Considered: Woodward v. Walton (1807), 2 Bos. & P.N.R. 476; Ditcham v. Ei 
Bond (1814), 2 M. & S. 436; Parker v. Bailey (1824), 4 Dow. & Ry.K.B. 215. Distin- 
guished: Stammers v. Yearsley (1833), 10 Bing. 35; Thompson v. Ross (1859), 29 L.J. 
Ex. 1. Referred to: Dean v. Peel (1804), 5 East, 45; Grinnell v. Wells (1844), 2 Dow. 

& L. 610; Newton v. Holford (1845), 4 L.T.0.S. 358; Allen v. Flood, [1898] A.C. 1; 
I.R.Comrs. v. Hambrook, [1956] 3 All E.R. 338. 

As to seduction of a servant, see 25 Hatspury’s Laws (3rd Edn.) 554 et seq.; and for F 
cases see 34 Dicest (Repl.) 214 et seq. As to defence of leave and licence in an action 
of trespass, see 38 HALsBuRY’s Laws (8rd Edn.) 750, 751; and for cases see 46 DIGEst 
(Repl.) 390 et seq. 

Cases referred to: 
(1) Russell v. Corne (1704), 2 Ld. Raym. 1031; 6 Mod. Rep. 127; Holt, K.B. 699; 92 
E.R. 185; 46 Digest (Repl.) 380, 240. G 
(2) Worsley v. Bisset (1782), unreported. 
(3) Postlethwaite v. Parkes (1766), 3 Burr. 1878 ; 97 E.R. 1147; 34 Digest (Repl.) 216, 
1528. 
Also referred to in argument: 
Foley v. Lord Peterborough (1785), 4 Doug.K.B. 294; 99 E.R. 888 ; 27 Digest (Repl.) 
384, 3158. Ho 
Tullidge v. Wade (1769), 3 Wils. 18; 95 E.R. 909 ; 34 Digest (Repl.) 220, 1592. 


Motion by the defendant to set aside a verdict for the plaintiff in an action of trespass 
by breaking and entering the plaintiff’s house, debauching his daughter (describing her 
as @ menial servant) and getting her with child per quod servitium amisit. 5 

The defendant, who was a collector of the land-tax, visited the plaintiff’s daughter in £ 
the character of a suitor, but at the time when his entering the house was poved in 
order to support the trespass he went to demand payment of the land-tax when, the 
plaintiff being from home, his wife invited. him to go into the daughter’s bed-chamber 
where she was lying on the bed, and left them together for several beans The plaintiff 
was a considerable farmer, and his daughter, who was thirty years of age, occasionally 
did acts of service. At the trial before PERRYN, B., the jury gave a verdict for the 
plaintiff with £200 damages, which the learned judge thought were not excessive. The 
grounds for setting aside the verdict were, first, because the damages were excessive: 


E 
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and secondly, that the action could not be maintained, the daughter being above the 
age of 21, and no contract for’ service having been proved. 


Bearcroft for the plaintiff. 
Lane for the defendant. 


ASHHURST, J.—It is true indeed that the damages are considerable and, if we had 
been on the jury, we possibly might have been disposed to have given a smaller sum. 
But in an action for this species of inj ury the court will not try that fact, the judge who 
tried the cause having declared himself satisfied with the verdict. 


BULLER, J.—An action merely for debauching a man’s daughter by which he loses 
her service is an action on the case. But, according to Horr, C.J.’s opinion in Russell 
v. Corne (1) (2 Ld. Raym. at p. 1032), where the offence is accompanied with an illegal 
entry of the father’s house he has his election either to bring trespass for the breaking 
and entering and lay the debauching of the daughter and loss of her service as consequen- 
tial; or he may bring the action on the case merely-for debauching his daughter per 
quod servitium amisit. In the present case the plaintiff has made his election and has 
brought an action of trespass for breaking and entering his house, and all the rest is 
merely consequential. And, therefore, it is true, as was said, that, if the trespass had 
not been proved, the defendant would have been entitled to a verdict. But it is now 
perfectly clear that a licence to enter cannot be given in evidence under the general 
issue. The plea of ‘“‘not guilty”’ only goes to deny the fact of the trespass; as that was 
proved in fact, the plaintiff was entitled to a verdict and the only consideration for the 
jury was as to the quantum of damages. Indeed, on the whole the damages are not. 
excessive, because though the mother acted indiscreetly, yet the defendant was certainly 
very culpable. He was introduced to the plaintiff’s family in the character of a suitor, 
he gained admission into the house on honourable terms and the family trusted to his 
honour, and, therefore, this is not like Worsley v. Bisset (2). 

With respect to the objection that this action cannot be maintained by the father for 
debauching his daughter above age per quod servitium amisit, no contract for service 
having been proved, I take it to be perfectly well settled since Postlethwaite v. Parkes (3) 
that the action will not lie by the father unless the daughter be proved in some way or 
another his servant. In that case, the ground which influenced the opinion of the court 
was that the daughter was in the service of another person. But in actions of this kind 
the slightest evidence is sufficient ; even milking cows. Here, instances of actual service 
were proved and, therefore, it is immaterial whether the daughter were of age or not. 
Neither is it material whether the servant be or be not hired for a year, or whether she 
has any wages; it being sufficient that she is a servant de facto. If this had been an 
action on the case this objection could not have prevailed; and much less can it in this 
form of action. 


GROSE, J., concurred. 
Rule discharged. 
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ELWES v. MAW 


[Court or Krna’s Bencu (Lord Ellenborough, C.J., Grose, Lawrence and Le Blane, 
JJ.), November 13, 1802] 
[Reported 3 East, 38; 102 E.R. 510] 


Landlord and Tenant—Fixtures—Removal—Agricultural fixtures—Farm buildings— 
Erection by tenant—Subsequent removal—Waste. 
An agricultural tenant erected at his own expense a beast- house, carpenter’s shop, 

fuel-house, cart-house, pump-house and fold-yard, which buildings were of bricks 
and mortar, tiled, and let into the ground, and they were necessary and convenient 
for the occupation of the farm. He subsequently removed them during ne term, 
and left the premises in the same state as when he entered. 

Held: it is a general rule that where a lessee, having annexed anything to the 
freehold during his term, afterwards takes it away, it is waste; and although an 
exception exists in the case of trade fixtures, this does not extend to agricultural 
fixtures, and the removal of the fixtures was wrongful. 


Notes. As to removal of agricultural fixtures, see now the Agricultural Holdings Act, — 


1948, s. 13 (28 Hauspury’s Statutes (2nd Edn.) 39). 

Considered: Buckland v. Butterfield (1820), 2 Brod. & Bing. 54. Distinguished: 
Winn v. Ingilby (1822), 5 B. & Ald. 625. Considered: Re Gye and Hughes, Ex parte 
Reynal (1841), 2 Mont.D. & De G. 443; Whitehead v. Bennett (1858), 27 L.J.Ch. 474; 
Wake v. Hall (1883), 8 App. Cas. 195; Ward v. Dudley (1887), 57 L.T. 20; Mears v. 
Callender, [1901] 2 Ch. 388; Re Mann and Harvey (1920), 123 L.T. 242; L.C.C. v. Wil- 
kins, [1956] 3 All E.R. 38. Referred to: Lee v. Risdon (1816), 7 Taunt. 188; Steward v. 
Lombe (1820), 4 Moore, C.P. 281; Farrant v. Thompson (1822), 2 Dow. & Ry.K.B. 1; 
Place v. Fagg (1829), 4 Man. & Ry.K.B. 277; Trappes v. Harter (1833), 2 Cr. & M. 153; 
Re Ogden, Ex parte Loyd (1834), 3'Deac. & Ch. 765; Darby v. Harris (1841), 10 L.J.Q.B. 
294; Wiltshear v. Cottrell (1853), 1 E. & B. 674; Bishop v. Elliott (1855), 11 Exch. 113; 
London and Westminster Loan and Discount Co. v. Drake (1859), 5 Jur.N.S. 1407; 
Walmsley v. Milne (1859), 7 C.B.N.S. 115; Powell v. Farmer (1865), 18 C.B.N.S. 168; 
Cornish v. Stubbs (1870), 39 L.J.C.P. 202; Barff v. Probyn, [1895-9] All E.R.Rep. 1038 ; 
Norton v. Dashwood (1896), 65 L.J.Ch. 737; Re De Falbe, Ward v. Taylor (1901), 84 
L.T. 273; Mowats v. Hudson (1911), 105 L.T. 400; Re Chesterfields Settled Estates, [1911] 
1 Ch. 237; Pole-Carew v. Western Counties and General Manure Co., [1920] All E.R.Rep. 
274; Billing v. Pill, [1953] 2 All E.R. 1061. 

As to fixtures, see 23 Hatspury’s Laws (3rd Edn.) 489-499; and for cases see 31 
Digest (Repl.) 212-213. 


Cases referred to: 


(1) Herlakenden’s Case (1589), 4 Co. Rep. 62 a; 76 E.R. 1025; 31 Digest (Repl.) 216, 
3489, 


(2) Cooke’s Case (1582), Moore, K.B. 177; 72 E.R. 515; 31 Digest (Repl.) 210, 3418 
et seq. 

(3) Lord Darcy v. Askwith (1618), Hob. 234; 80 E.R. 380: 31 Digest (Repl.) 389, 
5156. 

(4) Poole’s Case (1703), 1 Salk. 368; Holt, K.B. 65; 91 E.R. 320; 31 Digest (Repl.) 
215, 3479. 


(5) Beck v. Rebow (1706), 1 P.Wms. 94; 24 E.R. 309 ; 31 Digest (Repl.) 217, 3511. 

(6) Bx parte Quincy (1750), 1 Atk. 477; 26 E.R. 304; 31 Digest (Repl.) 217, 3503. 

(7) Lawton v. Lawton (1743), 3 Atk. 13; 26 E.R. 811, L.C.; 31 Digest (Repl.) 214, 
3469. 

(8) Lord Dudley v. Lord Warde (1751), Amb. 113; 27 E.R. 73, L.C.; 31 Digest (Repl.) 
212, 3450. 


(9) ae v. Salmon (1782), 1 Hy. BI. 260, n.; 126 E.R. 151; 31 Digest (Repl.) 217, 
505. 
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(10) Dean v. Allalley (1799), 3 Esp. 11, N.P.; 31 Digest (Repl.) 214, 3470. 

(11) Culling v. Tufnal (1694), Bull.N.P. 34; 31 Digest (Repl.) 202, 3328. 

(12) F mene v. Shaw (1789), 1 Hy. Bl. 258; 126 E.R. 150; 31 Digest (Repl.) 222, 

3588. 

(13) Penton v. Robert (1801), 2 East, 88; 102 E.R. 302; 31 Digest (Repl.) 212, 3453. 

Also referred to in argument: 

Lady Cave v. Cave (1705), 2 Vern. 508 ; 23 E.R. 925; 38 Digest (Repl.) 789, 69. 

Action for damages by a landlord against a tenant for wrongful removal of fixtures. 

The declaration stated that the plaintiff was seised in fee of a messuage, with the 
outhouses, ete., and certain land, etc., in the parish of Bigby in Lincolnshire, which 
premises were in the tenure and occupation of the defendant as tenant thereof to the 
plaintiff, at a yearly rent, the reversion belonging to the plaintiff ; and that the defendant 
wrongfully, etc., intending to injure the plaintiff in his hereditary estate in the premises, 
while the defendant was possessed thereof, wrongfully and injuriously, and without the 
licence and against the will of the plaintiff, pulled down divers buildings, parcel of the 
said premises, in his, the defendant’s, tenure and occupation, viz., a beast-house, a 
carpenter’s shop, a wagon-house, a fuel-house, and a pigeon-house, and a brick wall, 
enclosing the fold-yard, and took and carried away the materials, which were the 
property of the plaintiff, as landlord, and converted them to his, the defendant’s own 
use ; by reason whereof the reversionary estate of the plaintiff in the premises was greatly 
injured. The defendant pleaded the general issue. 

~The defendant occupied a farm, consisting of a messuage, cottages, barn, stables, 
outhouses, and lands, at Bigby, in Lincolnshire, under a lease from the plaintiff for 21 
years, commencing on May 12, 1779, which lease contained a covenant on the part of 
of the tenant to keep and deliver up in repair the said messuage, barn, stables and out- 
houses, and other buildings belonging to the said demised premises. About fifteen years 
before the expiration of the lease, the defendant erected on the farm, at his own expense, 
a substantial beast-house, a carpenter’s shop, a fuel-house, a cart-house, and pump- 
house, and fold-yard. The buildings were of brick and mortar, and tiled, and the 
foundations of them were about one foot and a half deep in the ground. The carpenter's 
shop was closed in, and the other buildings were open to the front, and supported by 
brick pillars. The fold-yard wall was of brick and mortar, and its foundation was in 
the ground. The defendant, previous to the expiration of his lease, pulled down the 
erections, dug up the foundations, and carried away the materials, leaving the premises 
in the same state as when he entered upon them. These erections were necessary and 
convenient for the occupation of the farm, which could not be well managed without 
them. 

At the trial at Lincoln Assizes, 1802, a verdict was found for the plaintiff, with £60 
damages, subject to the opinion of the court on a Case, which stated the facts set out 
above. ‘The question for the opinion of the court was whether the defendant had a 
right to take away these erections. If he had, then a verdict to be entered for the 
defendant; if not, the verdict for the plaintiff to stand. 


Torkington and Serjeant Vaughan for the plaintiff. 
Clarke and Balguy for the defendant. 
Cur. adv, vult. 


LORD ELLENBOROUGH, C.J., delivered the following opinion of the court: This was 
an action on the case in the nature of waste by a landlord, the reversioner in fee, against 
his late tenant who had held under a term for 21 years a farm consisting of a messuage, 
and lands, outhouses, and barns, etc., thereto belonging, and who, as the Case reserved 
stated, during the term and about fifteen years before its expiration, erected at his 
own expense a beast-house, carpenter’s shop, a fuel-house, a cart-house, a pump-house, 
and fold-yard. ‘The buildings were of brick and mortar, and tiled, and the foundations 
of them were about a foot and ahalf deepinthe ground. The carpenter’s shop was closed 
in, and the other buildings were open to the front and supported by brick pillars. The 
fold-yard wall was of brick and mortar, and its foundation was in the ground. The 
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defendant previous to the expiration of his lease pulled down the erections, dug ue 
foundations, and carried away the materials, leaving the premises in the atte — as 
when he entered upon them. The Case further stated that these erections were ppm 
and convenient for the occupation of the farm, which could not be well manage i ser: 
them. ‘The question for the opinion of the court was whether the defendant had a ae 
to take away these erections. On a full consideration of all the cases cited upon or 
and the former argument, which are, indeed, nearly all that the books afford at = 
relative to the subject, we are all of opinion that the defendant had not a right to take 
away these erections. ie, ; 
ic thatint respecting the right to what are ordinarily called fixtures, principally arise 
between three classes of persons. First, between different descriptions of representa- 
tives of the same owner of the inheritance, viz., between his heir and executor. In this 
first case, i.c., as between heir and executor, the rule obtains with the most rigour in 
favour of the inheritance, and against the right to disannex therefrom, and to consider 
as a personal chattel, anything which has been affixed thereto. Secondly, between the 
executors of tenant for life or in tail, and the remainderman or reversioner ; in which 
case the right to fixtures is considered more favourably for executors than in the pre- 
ceding case between heir and executor. ‘The third case, and that in which the greatest 
Jatitude and indulgence has always been allowed in favour of the claim to having any 
particular articles considered as personal chattels as against the claim in respect of free- 
hold or inheritance, is the case between landlord and tenant. 

But the general rule on this subject is that which obtains in the first-mentioned case, 
i.e., between heir and executor; and that rule (as found in the Year Boox 17 Edw. 2, 
p. 518, and laid down at the close of Herlakenden’s Case (1) (4 Co. Rep. at p. 64); in 
Co. Lirr. 53; in Cooke’s Case (2); and in Lord Darcy v. Askwith (3), and in other cases) 
is that where a lessee, having annexed anything to the freehold during his term, after- 
wards takes it away, it is waste. But this rule, at a very early period, had several 
exceptions attempted to be engrafted upon it, and which were at last effectually en- 
grafted upon it in favour of trade and of those vessels and utensils which are immediately 
subservient to the purposes of trade. In the Year Book 42 Edw. 3, fo. 6, pl. 19, the 
right of the tenant to remove a furnace erected by him during his term is doubted and 
adjourned. In the Year Book 20 Hen. 7, fo. 13, pl. 24, which was the case of trespass 
against executors for removing a furnace fixed with mortar by their testator and 
annexed to the freehold, and which was held to be wrongfully done, it is laid down that 


“if a lessee for years make a furnace for his advantage, or a dyer make his vats or 
vessels to occupy his occupation during his term, he may remove them: but if he 
suffer them to be fixed to the earth after the term, then they belong to the lessor. 
And so of a baker. And it is not waste to remove such things within the term by 
some: and this shall be against the opinions aforesaid.” 


But the rule in this extent in favour of tenants is doubted afterwards in the YEAR 
Book 21 Hen. 7, at fo. 27, pl. 4, and narrowed there by allowing that the lessee for 
years could only remove, within the term, things fixed to the ground, and not to the 
walls of the principal building. However, in process of time, the rule in favour of the 
right in the tenant to remove utensils set up in relation to trade became fully established : 
and accordingly we find Hotz, C.J., in Poole’s Case (4), laying down (in the instance of 
a soap-boiler, an under-tenant, whose vats, coppers, etc., fixed had been taken in execu- 
tion, and on which account the first lessee had brought an action against the sheriff) 
that during the term the soap-boiler might well remove the vats he set up in relation to 
trade; and that he might do it by the common law, and not by virtue of any special 
custom, in favour of trade, and to encourage industry; but that after the term they 
became a gift in law to him in reversion and were not removable. He adds that there 
was a difference between what the soap-boiler did to carry on his trade, and what he 
did to complete his house, as hearths and chimneypieces, which he held not removable. 
The indulgence in favour of the tenant for years during the term has been since carried 
still further, and he has been allowed to carry away matters of ornament, as ornamental 
marble chimney-pieces, pier glasses, hangings, wainscot fixed only by screws, and the 
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like: Beck v. Rebow (5); Ex parte Quincy (6); and Lawton v. Lawton (7). But no 
adjudged case has yet gone the length of establishing that buildings subservient to pur- 
poses of agriculture, as distinguished from those of trade, have been removable by an 
executor of tenant for life, nor by the tenant himself who built them during his term. 
In deciding whether a particular fixed instrument, machine, or even building should 
be considered as removable by the executor, as between him and the heir, the eur in 
the three principal cases on this subject (viz., Lawton v. Lawton (7), which was the case 
of a fire engine to work a colliery erected by tenant for life; Lord Dudley v. Lord Warde 
(8), which was also the case of a fire engine to work a colliery erected by tenant for life: 
these two cases before Lorp HarRDWICKE; and Lawton v. Salmon (9) before Lorp Mays- 
FIELD, which was the case of salt pans, and which came on in the shape of an action of 
trover brought for the salt pans by the executor against the tenant of the heir-at-law) 
may be considered as having decided mainly on this ground, that where the fixed 
instrument, engine, or utensil (and the building covering the same falls within the 
same principle), was an accessory to a matter of a personal nature, that it should be 
itself considered as personalty. The fire engine, in Lawton v. Lawton (7) and Lord 
Dudley vy. Lord Warde (8), was an accessory to the carrying on the trade of getting and 
vending coals; a matter of a personal nature. Lorp HARDWICKE says in the latter 
case (Amb. at p. 114): “A colliery is not only an enjoyment of the estate, but in part 
carrying on a trade.” And in Lawton v. Lawton (7) (3 Atk. at p. 16): he says: 


“One reason that weighs with me is its being a mixed case, between enjoying the 
profits of the lands, and carrying on a species of trade; and considering it in this 
light, it comes very near the instances in brew-houses, etc., of furnaces and coppers.” 


On the same principle, Comyns, C.B., may be considered as having decided the case of 
the cider mill [cited in 3 Atk. at p. 16], i.e., as a mixed case between enjoying the profits 
of the land and carrying on a species of trade, and as considering the cider mill as properly 
an accessory to the trade of making cider. 

In Lawton v. Salmon (9), LoRD MANSFIELD does not seem to have considered the salt 
pans as accessory to the carrying on a trade; but as merely the means of enjoying the 
benefit of the inheritance. He says (2 Hy. BI. at p. 261): 


“The salt spring is a valuable inheritance, but no profit arises from it unless there be 
a salt work; which consists of a building, etc., for the purpose of containing the 
pans, etc., which are fixed to the ground. The inheritance cannot be enjoyed 
without them. They are accessories necessary to the enjoyment of the principal. 
The owner erected them for the benefit of the inheritance.” 


On this principle he considered them as belonging to the heir, as parcel of the inherit- 
ance, for the enjoyment of which they were made, and not as belonging to the executor, 
as the means or instrument of carrying ona trade. If, however, he had even considered 
them as belonging to the executor, as utensils of trade, or as being removable by the 
tenant, on the ground of their being such utensils of trade, still it would not have affected 
the question now before the court, which is the right of a tenant for mere agricultural 
purposes to remove buildings fixed to the freehold, which were constructed by him for 
the ordinary purposes of husbandry, and connected with no description of trade what- 
soever: and to which description of buildings no case (except the nisi prius case of Dean 


-y. Allalley (10) before Lorp Kenyon, and which did not undergo the subsequent review 


of himself and the rest of the court) has yet extended the indulgence allowed to tenants 
in respect to buildings for the purposes of trade. 

In Culling v. Tufnal (11), before TreBy, C.J., at nisi prius, he is stated (in Bull.N.P. 
34) to have held, that the tenant who had erected a barn on the premises, and put it 
on pattens and blocks of timber lying on the ground, but not fixed in or to the ground, 
might by the custom of the country take them away at the end of his term. ‘To be sure 
he might, and that without any custom ; for the terms of the statement exclude them 
from being considered as fixtures: ‘“‘they were not fixed in or to the ground.”? In 
Fitzherbert v. Shaw (12), we have only the opinion of, a very learned judge indeed, 
Govt, J., of what would have been the right of the tenant, as to the taking away a 


324 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


shed built on brick-work, and some posts and rails which he had erected, if the tenant 
had done so during the term: but as the term was put an end to by a new contract, the 
question what the tenant could have done in virtue of his right under the old term, if 
it had continued, could never have come judicially before him at nisi prius: and when 
that question was offered to be argued in the court above, the counsel were stopped, as 
the question was excluded by the new agreement. As to Penton v. Robert (13), it was 
the case of a varnish house, with a brick foundation let into the ground, of which the 
woodwork had been removed from another place, where the defendant had carried on 
his trade with it. It was a building for the purpose of trade ; and the tenant was entitled 
to the same indulgence in that case, which, in the cases already considered, had been 
allowed to other buildings for the purposes of trade ; as furnaces, vats, coppers, engines, 
and the like. And though Lorp Kenyon, after putting the case on the ground of the 
leaning which obtains in modern times in favour of the interests of trade, on which 
ground it might be properly supported, goes further, and extends the indulgence of the 
law to the erection of greenhouses and hot-houses by nurserymen, and, indeed, by 
implication to buildings by all other tenants of land: there certainly exists no decided 
case, and, I believe, no recognised opinion or practice on either side of Westminster 
Hall, to warrant such an extension. 

The nisi prius case of Dean v. Allalley (10) is a case of the erection and removal by the 
tenant of two sheds, called Dutch barns, which were, I will assume, unquestionably 
fixtures. LorpD KENYON says (3 Esp. at pp. 11, 12): 


“The law will make the most favourable construction for the tenant, where he has 
made necessary and useful erections for the benefit of his trade or manufacture, and 
which enable him to carry it on with more advantage. It has been held so in the 
case of cider mills, and other cases; and I shall not narrow the law, but hold erec- 
tions of this sort made for the benefit of trade, or constructed as the present, to be 
removable at the end of the term.” 


Lorp Kenyon here uniformly mentions the benefit of trade, as if it were a building sub- 
servient to some purpose of trade; and never mentions agriculture, for the purposes of 
which it was erected. He certainly seems, however, to have thought that buildings 
erected by tenants for the purposes of farming, were, or rather ought to be, governed by 
the same rules which had been so long judicially held to apply in the case of buildings 
for the purposes of trade. But the case of buildings for trade has been always put and 
recognised as a known, allowed, exception from the general rule, which obtains as to 
other buildings ; and the circumstance of its being so treated and considered establishes 
the existence of the general rule to which it is considered as an exception. To hold 
otherwise, and to extend the rule in favour of tenants in the latitude contended for by 
the defendant, would be, as appears to me, to introduce a dangerous innovation into 
the relative state of rights and interests held to subsist between landlords and tenants. 
But its danger or probable mischief is not so properly a consideration for a court of law, 
as whether the adoption of such a doctrine would be an innovation at all: and, being 
of opinion that it would be so, and contrary to the uniform current of legal authorities 
on the subject, we feel ourselves, in conformity to, and in support of those authorities 
obliged to pronounce that the defendant had no right to take away the erections stated 
and described in this case. 


Judgment for plaintiff. 


F 
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GIBSON v. JEYES 


[Lorp CHANCELLOR’s Court (Lord Eldon, L.C.), July 8, 9, 1801] 
[Reported 6 Ves. 266; 31 E.R. 1044] 


<B Solicitor—Duty to client—Sale of property by solicitor to client— Duty to give proper 


advice—Sale of annuity. 

An attorney agreed with his client, a woman of seventy, to pay her an annuity 
of £50 a year for her life for a consideration of £400. The annuity was secured only 
by the personal bond of the attorney, who was himself considerably older than his 
client. The client died shortly after the agreement had been made. In an action 
by her personal representative to set it aside, it was established, among other things, 
that a person of the woman’s age in good health would have received from a life 
office, for the sum of £400, an annuity of £64 3s., that the woman was not in good 
health, and that a person of that age in an infirm state ought to receive more. 

Held: the attorney could properly have contracted with his client, but in that 
case he should have told the client to get another attorney to advise her, or, if she 
would not, he should have given her all the reasonable advice against himself that 
he would have given her against a third person; as the attorney had failed to 
exercise due diligence on her behalf in advising her, the transaction would be set 
aside. 


Notes. Considered: Morse v. Royal, [1803-13] All E.R.Rep. 232. Explained: 


Hunter v. Atkins (1834), Coop. temp. Brough. 464. Considered: Edwards v. Meyrick 


(1842), 2 Hare, 60. Applied: Holman v. Loynes (1854), 4 De G.M. & G. 270; Barnard 
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E.R.Rep. 548. Referred to: Cane v. Allen (1814), 2 Dow, 289; Adamson v. Evitt (1830), 
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Action by the administrator of Ann Kerby to set aside the sale of an annuity by the 
defendant John Jeyes to Ann Kerby for her life under the following circumstances. 

Mrs. Kerby, a widow, above the age of seventy, residing at Northampton, employed 
Jeyes, an attorney of the same place, as her agent. The transaction which produced 
this suit took place in 1798. Mrs. Kerby, being possessed of £900 4 per cent. bank 
consolidated annuities, £100 of which the defendant had sold out for her under a letter 
of attorney in May, 1798, executed a letter of attorney, dated Nov. 21, 1798, empowering 
Theophilus Jeyes, the son of the defendant, to sell out the remaining £800; which he 
accordingly did, for the sum of £514 17s. 6d. Soon afterwards the defendant received 
£400 as the consideration agreed upon for an annuity of £50 a year to Mrs. Kerby for 
her life, for securing which he gave her his bond, dated Dec. 26, 1798, in the penalty of 
£800. Jevyes at that time was at the age of eighty. Mrs. Kerby died in consequence of 
a paralytic stroke on Mar. 28, 1799, about three days after the first quarter became due, 
but not having received any part of it except two guineas from young Jeyes. Before 
this transaction she had attempted to sell a house with a view to purchase an annuity ; 
which project failed from a difficulty in the title. . 

The bill prayed that the stock might be replaced ; and charged that this transaction 
was a fraud; that from the age as well as state of health of Mrs. Kerby the price was 
much more than the annuity was worth, and might have been purchased for according 
to the office calculation; that at the times of executing the two powers of attorney and 
the bond she was so debilitated in her mind as to be incapable of forming any judgement 
for herself upon the transaction or of transacting business; and that Theophilus Jeyes 
was obliged to point out to her the letters of her name; which fact was not denied. 

It appeared by the evidence of the apothecary who had attended her many years, 
that from Oct. 26 to Nov. 2, 1798, she was very much indisposed by a violent bilious 
complaint from which she soon recovered ; and it did not appear to him to have affected 
her mind. But by the other evidence produced by the plaintiff, consisting of servants 
who were constantly with her, and friends and others who saw her frequently, imbecility 
of mind in a considerable degree, increasing for three or four years previous to her 
death, was established. It appeared that she did not understand the nature of the 
transaction with Jeyes, having a notion that he was to keep her money for her, and let 
her have it as she wanted it. This was opposed on the part of the defendant by the 
evidence of persons, who saw her occasionally, in favour of her general capacity, and her 
health, considering her time of life. Theophilus Jeyes by his depositions in support 
of the answer of his father represented that Mrs Kerby had been very anxious to increase 
her income by the purchase of an annuity for her life; for which she had made applica- 
tions to different persons; but refused an offer from William Gibson, the father of the 
plaintiff, who said he would give more than any one else, and actually offered an annuity 
of £60 secured upon land; declaring her reason, that she would have no concern of busi- 
ness with him. ‘The deponent advised her to defer her purpose, the stocks being then 
low; and after some delay, upon her still persisting, recommended her to accept the 
offer of Gibson ; to which she positively objected, saying she would have nothing to do 
with him, and complaining that he had not behaved well to her. After some days she 
expressed a wish that the deponent would ask the defendant to grant her an annuity 
for her life, which the defendant at first refused ; but being repeatedly pressed at length 
complied with reluctance. The deponent had procured for her the table of the terms of 
the Royal Exchange Assurance Office ; and she declared she would much rather purchase 
an annuity from the defendant; but would from the office, if he refused. She strictly 
enjoined the deponent not to mention that this business had been so settled to any 
person, and particularly to William Gibson, with whom she was then on tolerable terms, 
and did not wish to fall out with him but was determined to have no dealings with 
him. She afterwards, on receiving the bond registered, expressed her satisfaction. 
On Mar. 22, 1799, she sent for the money that would be due to her on Lady Day; and 
the edipags sent her two guineas on account of the first quarterly payment of the 
annuity. 

Other witnesses also stated, that previously to Christmas, 1798, she had expressed 
uneasiness that she could not prevail on Mr. J eyes to take her money on the terms she 
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wished, viz., to allow her a yearly sum in lieu thereof; and afterwards she expressed her 
satisfaction at having prevailed on him to do so. 

The actuary of an assurance office, examined on behalf of the plaintiff, stated that a 
person of the age of seventy years and a half in as good a state of health as persons 
generally enjoy at that age ought for a sum of £400 to receive an annuity, payable quar- 
terly, of £64 3s. during the term of such person’s natural life: but a person of that age in 
an infirm state of health ought to receive more. The actuary of another office, on the 
other side, deposed that, supposing Mrs. Kerby to have been of the age of seventy 
years and a half, and not labouring under any particular complaint or infirmity of body, 
but enjoying a good state of health, and living a regular life, and not given to any kind 
of excess, the value of an annuity of £50 a year for her life, payable quarterly was 
£438 10s.; which is eight years and about three-quarters of a year’s purchase ; which 
was the fair price of the said annuity on Dec. 26, 1798, under the circumstances afore- 
said. 

The defendant stated that previously to this transaction the partnership between 
him and his son had ceased: but the weight of evidence was the other way; and an 
advertisement of a subsequent date in their joint names as partners was produced. 


Spencer Perceval Sutton and Stratford for the plaintiff. 
Mansfield, Lloyd and Fonblanque for the defendant. 


LORD ELDON, L.C., stated, during the course of argument: I do not mean to contra- 
dict the cases of trustees buying from their cestuis que trust, but the relation between 
the parties must be changed: that is, the confidence in the party, the trustee or attorney, 
must be withdrawn. ‘That is the principle of the cases of a trustee buying for himself. 
There is evidence enough in this case that Mrs. Kerby knew what she was about: 
though the younger Jeyes has not denied the very serious charge against him, that he 
was obliged to point out the letters of her name when executing the power of attorney. 
The evidence of incapacity relates to the state of her body: but it is clear her mind had 
suffered by the shock her health had received. An attorney buying from his client can 
never support it unless he can prove that his diligence to do the best for the vendor 
has been as great as if he was only an attorney dealing for that vendor with a stranger. 
That must be the rule. If it appears that in that bargain he has got an advantage by 
his diligence being surprised, putting fraud and incapacity out of the question, which 
advantage with due diligence he would have prevented another person from getting, a 
contract under such circumstances shall not stand. The principle, so stated, may bear 
hard in a particular case: but I must lay down a general principle that will apply to all 
cases ; and I know none short of that, if the attorney of the vendor is to be admitted to 
bargain for his own interest, where it is his duty to advise the vendor against himself. 
The younger Jeyes did not do his duty as the court would expect it. I put the question 
thus, without adverting to his taking the power of attorney, and selling the stock, before 
any specific treaty for an annuity was entered into. It was his duty to have duly in- 
formed himself of the state of her health and the other circumstances ; with reference to 
which perhaps many persons would have dealt on much more liberal terms than either 
an office or the defendant. I cannot consider personal security as sufficient. . But, from 
the general danger the court must hold that, if the attorney does mix himself with the 
character of vendor, he must show to demonstration, for that must not be left in doubt, 
that no industry he was bound to exert would have got a better bargain. Therefore, 
without imputing fraud, a general principle*of public policy makes it impossible that 
this bargain can stand. 


LORD ELDON, L.C., gave judgment as follows: This case is put, first, on incompetency 
to make such a contract; secondly, on the insufficiency of the consideration ; and 
thirdly, that if on the mere incompetency or deficiency of the consideration there is no 
ground for relief, yet in the relation of the parties contracting the court can find a prin- 
ciple on which they will rescind the contract, though between parties not so connected 
they might have permitted it to stand. Attending to the third ground, there is enough 
in this case to authorise the court to say that there is probable evidence of incompetency ; 
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and evidence of some degree of insufficiency of consideration that can be felt, not as 
Lorp TuuRLOW said in Heathcote v. Paignon (1), but as extremely material evidence, 
where it is to be connected with the third ground; whether that reasonable attention 
has been given to the interest of the purchaser, which under all the circumstances J eyes 
was bound to give that interest. But I go a great deal further ; for on the transactions 
disclosed by the evidence it is fairly questionable whether this case might not support 
a commission, not of lunacy, but in the nature of a writ de lunatico inquirendo ; in which, 
it must be remembered, it is not necessary to establish lunacy but it is sufficient that the 
party is incapable of managing his own affairs. I do not say that all this fell under the 
view of Jeyes; if it can be established with regard to the acts of this lady: but it is not 
sufficient to protect a party against the effect of such a proceeding, if it could be made 
out that in visits such passages in her conduct did not fall under the observation of those 
who visited her ; for the proceeding would be to protect her against what her acts might 
be, when such acts did fall under the observation of third persons. Taking into con- 
sideration the circumstance of the execution of the power of attorney, and the folly of 
what she did, grounded upon the apprehension that her income must be raised by any 
means, imbecility of mind and great improvidence are in this respect established ; and 
on a trial, whether she was to be trusted with the general management of her affairs, 
which would take in the periods when she was in that situation, the probable result 
would be incapacity to that extent. 

With regard to the insufficiency of value, where the case is put on mere inadequacy, 
no relation whatsoever subsisting between the parties, inducing one to repose confidence, 
and putting the other under the obligation of all the duty that situation requires, it was 
stated by Lorp TaurLow in Heathcote v. Paignon (1) that in those cases you cannot 
affect the bargain on mere inadequacy, unless it is so gross as to shock the conscience of 
any man who heard the terms. That principle is loose enough: but it is one by which 
judges in equity have felt themselves bound, and to act on occasionally for the safety of 
mankind. ‘There is no pretence for saying that the inadequacy in this case is gross in 
that degree. If it stood, therefore, on that ground merely, it would be very hazardous 
to rescind this transaction. But the result is that there is at least a most high moral 
probability, that with that diligence, which I will not say deserves a higher character than 
that of reasonable diligence, better terms might have been obtained for this lady. 

I do not enter into the propriety of what was or was not done in former cases with 
reference to the market price of an annuity. If such a case should arise before me, my 
mind will be distressed by a number of considerations that have hung upon it for many 
years as to that class of cases. To say, in the case of a grantor of the age of thirty, who 
has been covered with disease, probably affecting the duration of life, for many years, 
and in a greater or less degree, that is not to be considered with reference to the fairness 
of the bargain, is not easily reconcilable to reason. I am sure it is not reconcilable to 
fact, even upon the court’s own principle; for when Lorp TuurLow got the length of 
thinking it fit with regard to insurance to consider that circumstance, it seems equally 
reasonable that in determining on the adequacy of value he must look at the nature of 
the life itself, on the nature and circumstances of which the insurance turns. Another 
circumstance is to be attended to. What an annuity is worth depends upon the circum- 
stances of the party and the security. But it depends upon much nicer points: the 
prudence of the grantor, who may be in circumstances at the time quite unexceptionable. 
if cannot see on what principle it is said the market price is to determine. In Heathcote 
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se, ‘state, etc. A trustee also may deal with his cestui que trust ; 


ee 
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; . c 
but the relation must be in some way dissolved: or, if not, i Lambrialiaigat cs bps 
much at arm’s length, that they agree to take the characters of pur ri 

i y sp all the duties of those characters have been periorme 

and you must examine whether a , | ; hased Fox’s 
In Fox v. Mackreth (2) it was never denied that peas might have ars seine se 
estate. When that cause was in this RQUEy ‘ ‘4 oe paeubradsic ae Be of all the circum- 
to objection than the order dissolving the injunction ; fe ban ae oi REN Ee pal 
emt ar be Sanat ee Pee eAal oe eee RO the circumstance 
that heed aang in his hands due to the plaintiff beyond that for which he soon ate 
alaw. ‘That case was decided on these grounds: that, though he might have dise an 
himself from the relation, as trustee, he had not done so; on the contrary he distinctly 
stated he would not conclude anything as to the character of trustee with ree i: 
third persons; carrying on the treaty as to Page’s estate by surveyors paid he: : a 
gaining intelligence at the expense of the cestui que trust. An issue was pressed whe os 
Fox had not received enough for the estate; though Mackreth had sold it for more: 
but the question was not upon the fact whether the price paid to Hox was sufficient, a 
upon the principle whether under the circumstances, if Mackreth had ‘made more, ke a 
disentangled himself from that situation in which every benefit made by him was to 
result to the cestui que trust. The only fact was whether he was disentangled from that 
situation. The moment it was decided that he was not, it did not signify whether the 
estate was sold upon fair terms between him and Fox; for even a benefit arising by acci- 
dent upon the principles of this court should accrue to the plaintiff. The argument 
for an issue, therefore, went quite beyond the question; and the case might have been 
decided on that principle in a great measure free from the implication of fraud. 

With respect to the case of the attorney, I have no difficulty in saying that Jeyes 
might have dealt for this annuity: but he had two ways of proceeding which this court 
must have held it quite incumbent upon him, dealing with this lady, to attend to. if 
she proposed to him to buy it, he would have done well to have said to her that Gibson 
would give more than anyone else ; that it was his interest to do so ; that he would secure 
it upon real estate; that it was more fit for her to deal with her relation than her attor- 
ney ; and the transaction would have a better appearance in the world. It was natural 
enough that she should answer she would not deal with Gibson, but would consider her- 
self only and her own comforts, according to Benyon’s advice to her. Then it would 
have been right for the defendant to have declined it. Suppose, she had insisted that 
he should be the person: it would be too much for the court to proceed upon delicacies 
such as these, and to say he should not permit himself to contract with her. There- 
fore, I say he might contract: but then he should have said if he was to deal with her 
for this that she must get another attorney to advise her as to the value: or, if she would 
not, then out of that state of circumstances this clear duty results from the rule of this 
court, and throws upon him the whole onus of the case; that, if he will mix with the 
character of attorney that of vendor, he shall, if the propriety of the contract comes in 
question, manifest that he has given her all that reasonable advice against himself that 
he would have given her against a third person. It is asked, where is that rule to be 
found? J answer, in that great rule of the court that he who bargains in matter of 
advantage with a person placing confidence in him is bound to show that a reasonable 
use has been made of that confidence ; a rule, applying to trustees, attorneys, or anyone 
else. 

If that is the rule, see how this transaction proceeds. First, with regard to the 
security. This lady, at the age of seventy-one, in possession of stock which had pro- 
duced this money, and which, therefore, might have been in a certain way made a 
security pro tanto for the payment of the annuity, deals with a person stated to be in 
very good circumstances, but of the age of eighty, with a large family ; among whom that 
property will probably be parcelled out by distribution. He proposes a bond as a 
security for her daily bread. Is that what a court of justice can approve? It would 
have been his duty, advising her as against a third person, to have said, that in the 
natural course of things that person of the age of eighty, nine or ten years older than 
herself, might die in her life ; and she, surviving perhaps several years, would have to go, 
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A not to any specific fund, the stock or the money, not even to-Gibson’s public-houses, to 
which as a security she had objected, but to get administration as a creditor, or to follow 
the representatives. It was his duty to say that as against himself. But in other 
respects he did not exert reasonable diligence ; for there was an absolute duty upon him 
to have made the most, not only of the circumstance of age, but also of the actual state 

4a = which she was. If he had been dealing to the best advantage with a stranger, it 

would have been his duty to make accurate inquiries as to her state of health ; and when 
proposing the purchase to a public office, but more especially to individuals, he should 
have gone on behalf of his client with all the information that would have given her any 
advantage. If he had made inquiry of those living with her, he must have learned the 
probability that there was something more than a bilious disorder, and of a kind that 
might most materially affect the consideration. But the only inquiry was that which 
C the circulation of the office paper produced. Is that reasonable and due diligence in 
such a case? It appears to me a better bargain in the general case to have taken the 
lower terms from the office than these upon personal security ; for, in whatever way their 
liability is formed, there is a regularity in their transactions which is the foundation of 
their credit, and gives a value to their security, which that of individuals will not fetch 
in the market ; if the market price is to determine. The opinions in evidence as to the 

D value are worth nothing in this sense ; that they only calculate upon mere age; and take 
all lives of the same age to be of equal value. I will not say, whether upon the difference 
in the evidence as-to the value it is grossly inadequate within Lorp THuRLOW’s mean- 
ing in Heathcote v. Paignon (1): but it was the duty of the attorney of this lady to get 
that £14 a year for her, if he could; and it was negligence not to make that inquiry, 
which any man buying an annuity would have made. If the witnesses agreed that £50 

E was enough, that would not be conclusive in favour of the defendant ; for the substance 
of their evidence is that the life was taken to be good; and the defendant would have 
failed in this article ; that he had not made advantage enough in the article of her health, 
as to which he must have been informed. In that respect also there is a failure of due 
diligence. By that negligence a stranger, if the transaction had been with a stranger, 
would have profited ; and it follows in this court, that, when you can characterise the 

F conduct as negligence towards a stranger, by which he obtains an advantage, the 
attorney becoming purchaser shall not hold that advantage gained by his negligence. 
That is the principle upon which I decide this cause as to Jeyes the younger; and I am 
satisfied by this evidence upon the question whether the defendant is affected by the 
conduct of Jeyes the younger, that there is no distinction between them ; and the weight 
of evidence is against the alleged dissolution of partnership. It does appear that the 

G defendant was unwilling to contract for this annuity. That circumstance disconnects 
the transaction of December from the sale of the stock in November; and gets rid of a 
great deal of imputation. 

As to the relief, it cannot go quite to the extent of the prayer. It must be only a 
decree that the £400 must be repaid with interest. If I.am to conjecture, I do not go 
the length of saying this money was brought from London for the purpose of the sale of 

H this annuity. It may be so: but if it is possible it may not be so, I must consider it as 
converted into an annuity in December, 1798. I cannot, therefore, charge the defen- 
dant to the extent of making him replace the stock ; which would make some difference. 
The principle upon which I make the decree carries the costs with it. 


Judgment for plaintiff. 
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TAYLOR v. WHITEHEAD 


[Court or Krve’s Brencn (Lord Mansfield, C.J., Willes, Ashhurst and Buller, JJ.), 

June 28, 1781] 

[Reported 2 Doug.K.B. 745; 99 E.R. 475] 
Easement—Right of way—Deviation—Way obstructed by flood water—Right of grantee 
to go on adjoining land. 

It is not a good justification in an action of trespass that the defendant has a 
right of way over -part of the plaintiff’s land and that he went on the adjoining 
land because the way had become impassable owing to its having been overflowed 
by a river. , 

Notes. Followed: Bullard v. Harrison (1815), 4 M. & S. 387. Applied: Miller v. 
Hancock, [1891-4] All E.R.Rep. 736. Considered: Jones v. Pritchard, [1908-10] All 
E.R.Rep. 80. Applied: Lucy v. Bawden (1914), 110 L.T. 580. Considered : Devine v. 
London Housing Society, Ltd., [1950] 2 All E.R. 1173. Referred to: Weston v. Foster 
(1836), 2 Bing.N.C. 701; Huggett v. Miers, [1808-10] All E.R.Rep. 184; London Ceme- 
tary Co. v. Cundy, [1953] 2 All E.R. 257. 

As to right to deviate from right of way and as to repair of right of way, see 12 Hats- 
suRY’s Laws (3rd Edn.) 577 et seq. ; and for cases see 19 DicxEst (Repl.) 126-128. 


Cases referred to in argument: 

Absor v. French (1678), 2 Show. 28; 89 E.R. 772; 26 Digest (Repl.) 333, 511. 

Henn’s Case (1633), W.Jo. 296; 82 E.R. 157; 26 Digest (Repl.) 333, 508. 

Young v. (1698), 1 Ld. Raym. 725; 91 E.R. 1384; 26 Digest (Repl.) 333, 509. 

Dike and Dunston’s Case (1586), Godb. 52; 78 E.R. 32; 19 Digest (Repl.) 126, 797. 

Millen v. Faudrye (1626), Poph. 161; 79 E.R. 1259; sub nom. Millen v. Fawtrey, 
W.Jo. 131; Lat. 119; sub nom. Miller v. Hawery, Lat. 13; 46 Digest (Repl.) 
352, 5. 

Pomfret v. Ricroft (1669), 1 Wms. Saund. 321; 2 Keb. 543, 569; 1 Sid. 429; 1 Vent. 
26, 44; 85 E.R. 454; 19 Digest (Repl.) 87, 509. 





Rule Nisi obtained by the plaintiff to show cause why the plaintiff should not be at 
liberty to enter up judgment on a special plea in an action of trespass. 

In an action of trespass for breaking and entering the close of the plaintiff at the 
parish of Otley, in Yorkshire, the defendant pleaded: (i) the general issue ; (ii) a right of 
way by prescription through a lane of the plaintiff's contiguous to the locus in quo, to 
Otley bridge on the river Wharfe ; that the tenants and occupiers of the locus in quo were, 
by reason of their tenure, bound to repair the lane and the banks thereof next to the 
river; that, at the several times when the lane was out of repair and overflowed with 
water, so that the defendant could not use the way without imminent danger of the loss 
of his life and goods, he necessarily went into, through and over the locus in quo, as 
near to his way as he possibly could as it was lawful for him to do for the cause aforesaid ; 
(iii) that the locus in quo lay contiguous to a lane of the plaintiff’s and that the lane was 
adjoining to the river Wharfe; that the defendant had a right of way by prescription 
through and over the lane; and that, because the lane and way were overflowed with 
water from the river so much that the defendant could not pass or repass, he did neces- 
sarily go out of the way as near to the way as he possibly could, into, through and over 
the locus in quo. The plaintiff traversed the prescription to repair laid in the first 
special plea, and the right of way laid in the last. At the trial before Lorp Lovex- 
BOROUGH, the jury found for the plaintiff on the general issue and the first special plea, 
and for the defendant on the last special plea. 

The plaintiff obtained a rule to show cause why he should not be at liberty to enter 
up judgment.on that issue as well as the others, notwithstanding the finding of the jury 
on the ground that, in point of law, although the defendant had the right of way through 


the plaintiff’s close, he was not entitled to go on the adjoining land of the plaintiff when 
the way was out of repair. 
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Lee, Davenport and Wood for the defendant. 
Serjeant Walker (with him Fearnley) for the plaintiff. 


a MANSFIELD, C.J.—The question is on the grant of this way. It is not laid 

o bea grant of & way generally over the land, but of a precise specific way. The 
grantor says: “You may go in this particular line, but I do not give you a right to go 
either on the right or left.” I entirely agree with counsel for the plaintiff that, by 
common law, he who has the use of a thing ought to repair it. The grantor may bind 
himself, but here he has not done it. He has not undertaken to provide against the 
overflowing of the river, and, for ought that appears, that may have happened by the 
neglect of the defendant. Highways are governed by a different principle. They are 
for the public service, and if the usual tract is impassable, it is for the general good that 
people should be entitled to pass in another line. 


WILLES and ASHHURST, JJ., were of the same opinion. 


BULLER, J.—If this had been a way of necessity the question would have required 
consideration, but it is not so pleaded. It does not appear that the defendant had no 


D other road. There can be no ground for a repleader, for the plea is substantially bad; 


i 


there is no fact alleged in it which it could serve any purpose to deny or go to issue on. 


Rule absolute. 


JONES v. MORGAN 


[Lorp CHANCELLOR’s Court (Lord Thurlow, L.C.), Michaelmas Term, 1778, March 24, 
1783] 

[Reported 1 Bro.C.C. 206; 28 E.R. 1086] 

Settled Land—Charge—Payment off by tenant in tail—No assignment of charge— 
Presumption of exoneration of estate—Payment by tenant for life—Creditor for sum 
paid. 

It is a general inference where a tenant in tail pays off a charge without taking 
an assignment of it that he does it with the intention of exonerating the estate; 
but this rule is capable of being encountered by any evidence to prove the contrary. 
On the other hand, a tenant for life, in general, paying off a charge without taking 
an assignment, is a creditor for the sum so paid, but the smallest demonstration 
that he meant to discharge the estate will prevent him from becoming a creditor. 


Notes. One of the points decided in this case was that, as a result of the rule in 
Shelley’s Case, the late William Morgan became not a life tenant but a tenant in tail. 
In view of the abolition of this rule by the Law of Property Act, 1925, s. 131, the case 
is not here reported on this point. 

Considered: Lord Kensington v. Bouverie, [1843-60] All E.R.Rep. 304. Referred 
to: Dodson v. Hay (1791), 3 Bro.C.C. 405; Burgess v. Mawbey (1823), Turn. & R. 167; 
Astley v. Milles (1827), 1 Sim. 298 ; Cole v. Stutely (1842), 6 Jur. 314. 

As to payment of charges by limited owners, see 27 Hatspury’s Laws (3rd Edn.) 
414415; and 34 Hatspury’s Laws (3rd Edn.) 642; as to the rule in Shelley’s Case, see 
32 Hatspury’s Laws (3rd Edn.) 318; and for cases see 40 Diausr (Repl.) 758, 759. 
For the Law of Property Act, 1925, s. 131, see 20 Hatspury’s Srarutes (2nd Edn.) 


710. 


Cases referred to: 
(1) Kirkham v. Smith (1749), 1 Ves. Sen. 258, L.C. ; 
(2) Amesbury v. Brown (1750), 1 Ves. Sen. 477; 27 E.R. 1152, L.C.; 40 Digest (Repl.) 


752, 2386. 


oe 
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Bill filed by the plaintiffs, William Jones and Elizabeth his wife, wry: ear 
as sister and administratrix of the late William Morgan, one of the sons of t af: : ; 
William Morgan, to recover against the estate of the late Sir William ware e a 
of £1,896 paid by the said William Morgan in discharge of a debt due by ee ee 
said Sir William Morgan to Lock in exoneration of the hee of Sir William Morgan, 

her purposes, under the will and circumstances tolowing. — 

ee ‘liam, Morgan, by his will dated April 3, 1731, devised his estate to dict 7 
raise money (in aid of his personal estate) to pay his debts, and after payment O | he 
same, then to stand seised to the use of his younger son Edward for life (with the same 
limitations as in the subsequent devise to William) and for the default of such issue, to 
the use of his eldest. son William, for and during his natural life, without impeachment 
of waste, and from and after his decease, to the use and behoof of the heirs male of the 
body of his son lawfully begotten, severally, respectively and in remainder, the one after 
the other, as they, and every of them shall be in seniority of age and priority of birth, 
with remainder over to Thomas Morgan, in the manner after stated. To Edward and 
William powers were given, while in possession, of leasing, making jointures for wives, 
and raising portions for younger children. In the devise over ‘to his brother, the 
limitations were thus expressed: To Thomas the brother for life, without impeachment 
of waste, remainder to Thomas the younger, his son, remainder to the first son of 
Thomas the younger, and the heirs male of such first son, remainder to the second son, 
and so on to the tenth son, and all and every other son and sons, severally, successively 
and in remainder, the one after the other, according to their seniority of age and priority 
of birth. The testator died April 24, 1731, Edward died in 1743, unmarried. 

In 1746, William not being then of age, a mortgage was made by the trustees of the 
estate, to Savage, to raise £20,000 for the payment of the debts, but the bond-debt to 
Lock was not among the debts discharged. On Mar. 28, in that year, William came of 
age, and on April 29 he took up the bond to Lock, which with the interest due upon it 
amounted to £1,896, and gave his own bond for that sum. From that time to 1761, he 
paid the interest to Lock, and also the interest of the mortgage for £20,000, and this 
latter he continued to pay till his death. In 1761, he paid off his own bond to Lock, but 
preserved both the bonds uncancelled till his death in 1763, when, he dying intestate, 
Mrs. Jones, his sister administered to him. On the death of William Morgan, Thomas 
Morgan the elder (remainderman in the will of Sir William) entered into possession. 
He died in 1769, and was succeeded by his son Thomas the younger, who dying in 1771, 
Charles Morgan his brother, the present defendant, came into possession. 

In 1776, Mrs. Jones filed this bill against Charles Morgan, insisting that her brother 
William was only tenant for life of the estate, and consequently, that she, as his repre- 
sentative, was entitled to the money which he had paid in discharge of the bond, and 
exoneration of the estate; or that, even taking him to be tenant in tail, he had shown 
that he meant to keep the bond as a subsisting charge upon the estate, and not to dis- 
charge the same for the benefit thereof. 

This case was argued in Michaelmas Term, 1778. 


Mansfield and Madocks for the plaintiffs. 
Wedderburn, Ambler, Selwyn and Kenyon for the defendants. 


Cur. adv. vult. 


LORD THURLOW, L.C., after stating the facts, continued: The question is whether 
William Morgan the son took an estate tail or for life only. If he took an estate tail, 
his paying off the charge would show he meant to pay it in exoneration of the estate. 
It is a general rule of inference, that where the tenant in tail pays off a charge without 
taking an assignment, he does it with that intention; but this rule is capable of being 
encountered by any evidence to prove the contrary. I say this on the authority of 
Kirkham v. Smith (1) which I cite for the purpose of establishing the principle that a 
tenant in tail so paying is inference only, not juris positivi. Amesbury v. Brown (2) 
is on the same ground. William by giving his. bond to Lock, took upon himself the debt 
of the estate, and from 1746 to 1763 paid the interest to Lock, and the surplus interest 
of the £20,000 over and above what the estate would discharge. From 1763 to 1776 


“A. 


D 


E 
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Elizabeth Jones suffered the matter to sleep ; in 1776 she filed her bill. Suppose this to 
have been an estate for life, as she now contends it to be, the first question will be whether 
it is competent to her to come now for this money. For this purpose I cited Kirkham v. 
Smith (1). The question is whether William Morgan did not do sufficient acts to show 
that he meant to pay off the encumbrance. 

A tenant for life, in general, paying off a charge, without taking an assignment, is a 
creditor for the sum so paid; but the smallest demonstration that he meant to pay it 
off will prevent his representative from coming for the money. Here he paid interest 
much beyond what the profits of the estate would have discharged, which is a demon- 
stration, prima facie, that though tenant for life, he meant to discharge the estate. 
Though he was only tenant for life, he knew it was settled on his family, and put himself 
to extraordinary inconvenience to pay off this debt ; and this he did for seventeen years 
(during all which time, as tenant for life, he might have called for a sale) in order to 
preserve the estate. But she contends he did this on the idea that he was tenant in 
tail, and in order to bring the case within that of Kirkham v. Smith (1), she says that he 
was persuaded that he was so by Thomas Morgan. Where a tenant in tail pays off a 
charge, he is not considered as a creditor, because he may make himself absolute owner 
of the estate. If William Morgan considered himself as such, he was content with the 
estate tail: in such a case as this it would be extraordinary to allow the representative 
of a person living in this way seventeen years, to make such a claim. Thirty years 
passed from the time of the mortgage to the filing of this bill; so far was it the sense of 

‘the family that he meant to discharge the encumbrance. If these presumptions were 
‘on a mistaken notion of law, it might be set right at any distance of time, but here 
appears to have been no such mistake. I am not satisfied, supposing this to be only a 
tenancy for life, that he meant to keep a lien upon the estate. But if it turned on that 
difference, my opinion is that this was an estate tail. [Hrs Lorpsuip then gave his 
reasons for holding this opinion, which was based on the rule in Shelley’s Case, and 
concluded.] Thinking, as I do, that this is an estate tail, but, whether it be so or an 
estate for life only, that he meant to exonerate the estate, I am extremely clear that his 
administratrix, claiming this as a debt, cannot prevail. The bill must be dismissed. 


Bill dismissed. 


per 
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TOUSSAINT v. MARTINNANT 


[ Court or Krvxa’s Bencu (Ashhurst, Buller and Grose, JJ.), November 16, 1787] 
[Reported 2 Term. Rep. 100; 100 E.R. 55] 
Guarantee—Surety—Bond by principal debtor to indemnify surety—Surety's remedy— 
Action on bond. ; 

Where a principal debtor has expressly agreed to indemnify his surety, the awtir) | 
must sue on that agreement and not for money paid to the principal debtor’s ore 
under the implied contract of indemnity which the law raises only in the absence o 
any security. - 

Where, therefore, a principal debtor gave his surety a bond expressly providing ms 
repayment of the sums that should become due to the surety and the surety soug t 
to recover the money he had advanced on the debtor’s behalf, the debtor having be- 
come bankrupt, he must have recourse to the bond and his action in assumpsit for 
money paid was dismissed. 


Notes. Applied: Martin v. Court (1788), 2 Term Rep. 640. Considered: Young 
v. Taylor (1818), 8 Taunt. 315. Referred to: Ex parte Walker (1798), 4 Ves. $735 
Cowley v. Dunlop (1798), 7 Term Rep. 565; Buckler v. Buttivant (1802), 3 East, 72; 
Stirling v. Forrester (1821), 3 Bli. 575; Schlencker v. Moxsy (1825), 5 Dow. & Ry.K.B. 
747; Freeman v. Burgess (1827), 1 Moo. & P. 91; Penny v. Foy (1828), 8 B. & C. 11; 
Baber v. Harris (1839), 9 Ad. & El. 532; Re Debtor (No. 627 of 1936), [1937] 1 All E.R. 1. 

As to rights after satisfaction by surety of guaranteed debt, see 18 Hatspury’s Laws 
(8rd Edn.) 478 et seq.; and for cases see 26 Dicest (Repl.) 132 et seq. 


Cases referred to: 
(1) Taylor v. Mills (1777), 2 Cowp. 525; 98 E.R. 1221; 4 Digest (Repl.) 297, 2703. 
(2) Paul v. Jones (1787), 1 Term Rep. 599; 99 E.R. 1273; 4 Digest (Repl.) 298, 2705. 
(3) Heskuyson v. Woodbridge (1784), 1 Doug.K.B. 166; 99 E.R. 108; 6 Digest (Repl.) 
13, 44. 

(4) Hx parte Simpson (1744), 1 Atk. 70. 

(5) Re Comerlan, Ex parte Wood (1751), 1 Atk. 221. 

(6) Jennings and Winches Case (1590), 1 Leon. 154. 

(7) Cotterel v. Hooke (1779), 1 Doug.K.B. 97; 99 E.R. 68 ; 39 Digest (Repl.) 231, 1073. 


Case stated in an action of assumpsit for money paid, laid out and expended, money 
lent and advanced, money had and received, and on an account stated. The defendant 
pleaded (i) non assumpsit; (ii) that the defendant became a bankrupt on Feb. 1, 1785, 
and that the causes of action accrued to the plaintiffs before that date. 

The defendant having borrowed several sums of money amounting to £1,500 from 
different persons, prevailed on the plaintiffs on Nov. 8, 1783, to execute jointly with him 
several bonds of this date to the persons advancing the money, and thereby to become 
jointly and severally bound with him for the payment of the principal and interest by 
instalments, the first to become due on Mar. 8, 1786. The defendant by bond of the 
same date, Nov. 8, 1783, became bound to the plaintiffs in £3,000 with a condition for 
the payment of £1,500 with interest on Feb. 8, 1784, and gave them a warrant of attorney 
to enter judgment thereon. The bond and warrant of attorney were given by the 
defendant to the plaintiffs to secure to them the payment of the £1,500 and interest 
for which they had so become engaged. 

On Aug. 13, 1784, the plaintiffs signed judgment against the defendant for £3,000 
debt and £63 costs, by virtue of the warrants and on Nov. 29, 1784, sued out a writ of 
fieri facias returnable on Jan. 24, 1785, on which the goods of the defendant to the 
amount of £1,050 were taken. On Dec. 2, 1784, a commission of bankruptcy issued 
against the defendant and he was thereupon declared to have committed an act of 
bankruptey, On May 31, 1785, the defendant obtained his certificate. Soon after the 
issuing of this commission the assignees claimed the effects taken under the execution 
and the sheriffs, indemnified by them, delivered to them the goods and returned nulla 


A 
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bona to the writ of fieri facias. The obligees in the instalment bonds proved the sums 
due on their several bonds under the commission against the defendant and received a 
dividend of 5s. 6d. in the pound in respect thereof. The rest of the principal and 
interest secured by these bonds, amounting to £1,200 4s. 7d. and for which this action 
was brought, had been paid by the plaintiffs since the date of the defendants’ certificate 
to the obligees who thereupon, by deed, assigned over to them the subsequent dividends. 

At the trial before Butmr, J., the jury found a verdict for the plaintiffs, damages 
£1,200, subject to the opinion of the court on a Case which stated the facts set out above. 
If the court were of opinion that the plaintiffs ought not to recover, then a nonsuit 
should be entered. 

Haywood for the plaintiffs: If the bond and judgment had not been given, the plain- 
tiffs would have been entitled to recover on the general ground. Secondly, the bond 
and judgment cannot affect the plaintiffs’ right or make any difference in the question. 

As to the first, laying the bond and judgment out of the question, this is like the com- 
mon case where a surety, having executed a bond jointly with the principal for money 
to be paid at distant instalments which become due after the bankruptcy of the princi- 
pal, pays the money and then brings his action for money paid against the bankrupt. 
The debt from the bankrupt to the surety accrues only on the payment of money for 
which he is bound; he is not damnified until after the bankruptcy, and until damnifica- 
tion he has no cause of action. Even where the bond in which the surety has joined 
has been forfeited before bankruptcy, by which a debt in law arises, and where it is per- 
fectly clear that the surety must ultimately pay the debt, no action lies till the money 
is actually paid: Taylor v. Mills (1); Paul v. Jones (2). So here there was no debt due 
to the plaintiffs until they had been called on for payment of the money, and that not 
being until after the bankruptcy, there was no subsisting debt which could be proved 
under the commission. Hence the form of this action is not on a contract executory 
nor on a promise to indemnify, but on an indebitatus assumpsit for the money paid. 

If it be contended that this bond being absolute in its form and payable at a certain 
day, was forfeited before the bankruptcy and so might have been proved under the 
commission, it is to be observed that it is stated in the case that the bond was given 
“to secure the payment of £1,500 etc.” and a security for payment of the money for 
which a surety has engaged himself, is a security to indemnify: Heskuyson v. Woodbridge 
(3). If, then, this be a bond of indemnity, the next question is whether it could be 
proved under the commission. But the plaintiffs could not then swear to any debt 
being really due and owing, for though there was, according to the strict legal acceptance 
of the words, a debt due, yet the bond and judgment were in fact given for payment of 
money by instalments which had not become due; so that they were really given to 
secure a sum of money which never might be owing. Neither could the commissioners 
permit it to be proved because it was fraudulent as against the general creditors. It 
would have been an attempt to load the bankrupt’s estate with a double dividend for 
the same debt. No consideration had been paid for it before the bankruptcy, for the 
consideration ought to be one by which the bankrupt’s estate receives benefit. The 
commissioners have a right to examine the consideration of all notes, bonds or judgments 
attempted to be proved under the commission: Hx parte Simpson (4) (1 Atk. at Bas iys 
Ex parte Wood (5) (1 Atk. at p. 222). The mischievous consequences of permitting such 
debts to be proved might be very serious. It would open a door to great fraud, for a 
bankrupt, by collusion with his favourite creditors, might give them a preference in 
securities to any amount. Suppose a bankrupt could pay 15s. in the pound, by this 
double security his surety would be entitled to 30s. in the pound and the bankrupt might 
cheat the honest creditors of one half of his estate. By increasing the securities, this 
evil might be increased to any extent. we 

On another ground this bond and judgment must be inadmissible by the commis- 
sioners because when they came to inquire into the consideration, it would appear that 
whether it would ever become a debt or not was an event depending on contingencies, 
non constat that the instalments might not be paid and the plaintiffs never called 
on. Hence it could not be the subject of valuation because the plaintiffs could not tell 
whether they should be damnified or not, or to what amount. This makes the great 
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distinction between this case and that of bonds for payment of certain sums by ae 
ments forfeited before bankruptcy. The latter being conditioned ie ee te 
payments subsequent to the bankruptcy, are the subject oa is were ; bu ; 
depending on a contingency which may never happen, cannot e valued. , tel 

If it be contended that indebitatus assumpsit for money paid, laid out and expended, 
cannot be maintained in this case, it may be answered first, that though this isa igs in 
a qualified sense, yet its operation is put an end to by the commission. Secondly, t “ak 
at all events it only gave the plaintiffs a concurrent remedy. As to the first, it must. be 
allowed that this was a debt due and owing at law before the commission and, therefore, 
was barred by it although it could not be proved under it for want of a consideration. 
Bankruptcy would be a good plea to an action on the bond, for the plaintiffs could not 
reply that it was given for payment of a sum of money at the day on which they should 
be obliged to discharge the instalment bond because that would be to aver against the 
condition. ‘The same reasoning holds as to the judgment, for if execution had been 
taken out the pleadings would have come to the same issue in an audita querela. So 
that this bond and judgment could be a security only up to the time of the bankruptcy 
when an act of law was interposed to destroy its effect ; and that being out of the way, 
an assumpsit arose, as in the common case on payment of the money. 

As to the second answer, this bond and judgment could only be a collateral security. 
The defendant, in order to indemnify the plaintiffs, gave a present debt as a security 
for one which might possibly exist at a future period ; but a bond given for a future debt 
is no extinguishment or discharge of it: Jennings and Winches Case (6). In Cotterel v. 
Hooke (7), where a bond and also a deed of covenant were given to secure an annuity, 
although the bond was forfeited before a discharge under the Insolvent Debtors Relief 
Act, 1776 [16 Geo. 3, c. 38: repealed by 8.L.R., 1871], the defendant was held liable to be 
sued on the covenant for payments becoming due after the discharge. Here no debt 
arose until the plaintiffs were damnified which was not until after the bankruptcy; 
and that future debt for money paid could not be deraigned by a bond made before the 
bankruptcy and long before the debt accrued. So that even if the bond and judgment 
could have been proved under the commission, the dividend could only be a discharge 
pro tanto, and the plaintiffs will be entitled to hold their verdict, for they have a right to 
recover the £1,200 deducting the amount of that dividend. 

Wood, for the defendant, was stopped by the court. 


ASHHURST, J.—There is no doubt but that wherever a person gives a security by 
way of indemnity for another, and pays the money, the law raises an assumpsit. But 
where he will not rely on the promise which the law will raise but takes a bond as a 
security, there he has chosen his own remedy and he cannot resort to an action of 
assumpsit. Therefore, in this case his only security is the bond. Possibly if the plain- 
tiffs had recovered on the bond when it was forfeited and they were not afterwards 
damnified by being obliged to pay the instalments, by a bill in equity they might have 
been compelled to refund all that money which they had received. But at law the 
penalty of the bond became a legal debt, and as soon as that was forfeited they became 
creditors of the bankrupt and might have proved their debt under the commission. 
However, the bond was still their remedy and they shall not be permitted to change 
their security on a subsequent event, and resort to that indemnity which the law would 
have raised. 


BULLER, J.—In ancient times no action could be maintained at law where a surety 
had paid the debt of his principal. The first case of the ‘kind in which the plaintiff 
succeeded was before GouLp, J., which was decided on equitable grounds. Why does 
the law raise such a promise? Because there is no security given by the party. But if 
the party choose to take a security, there is no. occasion for the law to raise a promise. 
Promises in law only exist where there is no express stipulation between the parties. In 
the present case the plaintiffs have taken a bond and, therefore, they must have recourse 
to that security. 

It has been objected by plaintiffs’ counsel that this bond could not be proved under 
the commission of bankrupt; but there would have been no difficulty in that. First, it 
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is said that there is no consideration for it; but clearly as a question of law there is a 
sufficient consideration for the surety binds himself to pay the debt of another who 
afterwards becomes a bankrupt. The consideration is, therefore, good in law. It is 
not unreasonable because the surety may say he will only lend his credit for three 
months and if the money be not paid at that time, he will call on the principal for his 
indemnity. The surety is the effective and responsible man. He is the person to 
whom the creditor principally looks, and he is taken because the credit of the principal 
is doubted. 

There is as little foundation for the other objection that the bond is fraudulent, be- 
cause it is made payable before the day on which the first instalment became due. It is 
not fraudulent against the estate of the bankrupt, for the bankruptcy cannot make any 
difference in this case. In no event could this circumstance have the effect on the 
bankrupt’s estate which has been suggested. For in the case put, a court of equity 
would undoubtedly give relief. If it were attempted to prove the two bonds under the 
commission, a court of equity would interpose and would not suffer more than 20s. in 
the pound to be paid for the same debt. I do not indeed say by what particular course 
a court of equity would give relief. One way would be to compel the creditor to make 
his election to which of the two securities he would resort ; or where the whole sum had 
been proved under one of the bonds, they would compel the party in possession of the 
other to give it up. With respect to the form of this action, however, I am clearly of 
opinion that it cannot be supported. 


+ GROSE, J., agreed. 


Judgment of nonsuit to be entered. 


WILKINSON v, COVERDALE 


[Court oF Krxe’s Benca (Lord Kenyon, C.J.), December 21, 1793] 
[Reported 1 Esp. 74] 


Insurance—Agent—Gratuitous agent—Steps taken to effect policy—N egligence— 

Liability. 

Where a person gratuitously undertakes to procure a policy of insurance (e.g., 
against fire) for another and in carrying his undertaking into effect is so negligent 
in perfecting the insurance that the policy is inoperative and the other person conse- 
quently suffers loss, he is liable in damages. 


Notes. Referred to: Bourne v. Diggles (1814), 2 Chit. 311; Bates v. Cort (1823), 3 Dow. 
& Ry.K.B. 676; Balfe v. West (1853), 18 O.B. 466; Davis v. Foots, [1939] 4 All E.R. 4; 
Kent and Porter v. East Suffolk Rivers Catchment Board, [1939] 4 All E.R. 174; Hedley 
Byrne & Co. v. Heller & Partners, Ltd., [1963] 2 All E.R. 575. 

As to liability of insurance agent, see 22 Hatspury’s Laws (3rd Edn.) 47; and for 
cases see 29 Diaust (Repl.) 99 et seq. As to duty to take care in that case of a gratuitous 
agent, see 28 HALsBuRY’S Laws (3rd Edn.) 8; and for cases see 1 DiaEst (Repl.) 495. 
Case referred to: 

(1) Wallace v. T'ellfair (1786), 2 Term Rep. 188, n.; 100 E.R. 102; 29 Digest (Repl.) 

100, 466. 
Action on the case for negligence in which the plaintiff claimed that the defendant had 


undertaken to procure a fire insurance for the plaintiff’s premises and on his account, 
which insurance he had effected, but that he had conducted himself so negligently in 
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perfecting such insurance, that after the premises had been destroyed by fire, the plain- 
tiff had been unable to recover any part thereof against the fire office, whereby the 
plaintiff had suffered a total loss. 

The plaintiff stated that he had purchased the premises from the defendant in August, 
1792, and that at that time the defendant had a subsisting policy from the Phoenix Fire 
Office from December, 1791, to December, 1792; that the defendant had undertaken to 
get this policy renewed on account of the plaintiff and had renewed it and charged £16 
as the premium paid; but it was necessary where a party who had an insurance out- 
standing in the office, assigned or mortgaged his interest in the premises insured, that an 
endorsement should be made on the policy testifying such matter and allowed at the 
office by some of the acting members of the company ; that the defendant had neglected 
to have this assignment and allowance made at the office, and consequently the plaintiff 
was precluded from having any remedy on the policy against the office and had sus- 
tained a total loss. 

The plaintiff admitted that there was no consideration whatsoever moving from him 
to the defendant for this undertaking to get the policy on his account, but that the 
defendant had undertaken it gratuitously on the plaintiff’s account. On this being 
admitted, Lorp Krmnyon, C.J., expressed a doubt whether any action could be main- 
tained on such an undertaking. 


Erskine, for the plaintiff, cited a manuscript note of Wallace v. Tellfair (1) in which 
Butter, J., had ruled in an action similar in circumstances with the present, that though 
there was no consideration for one party’s undertaking to procure an insurance for 
another, yet where a party voluntarily undertook to do it, and proceeded to carry his 
undertaking into effect by getting a policy underwritten, but did it so negligently or 
unskilfully that the party could derive no benefit from it, that in that case he should be 
liable to an action. He then contended that the defendant in the present case had 
brought himself within the rule so laid down by the judge, he having effected the policy ; 
but by his negligence in not procuring the allowance at the fire office on the assignment 
of the premises, that the plaintiff had lost all benefit from it. 


LORD KENYON, C.J., agreed, and allowed the case to proceed. 


The plaintiff failed to prove any promise of the defendant to procure the insurance, and 
was nonsuited. 


K.B.] EXALL v. PARTRIDGE (Lorp Kanyon, C.J.) 341 


EXALL v. PARTRIDGE AND OTHERS 


(Court oF Kixe’s Benou (Lord Kenyon, ©.J., Grose, Lawrence and Le Blane, JJ HX 
June 8, 1799] | 


“p [Reported 8 Term Rep. 308; 3 Esp. 8; 101 E.R. 1405] 
Distress— For rent—Seizure of third party's property on demised premises—Liability of 
co-tenants to third party. 

Two of the defendants, lessees of premises under a deed by which they covenanted 
to pay the rent, with the plaintiff’s knowledge, assigned their interest to the third 
defendant. The plaintiff having put his carriage on the premises in the care of the 

C third defendant, it was distrained by the landlord for rent in arrear, and the plain- 

tiff was obliged to pay the rent to redeem his carriage. 

Held: the plaintiff was entitled to maintain an action against all three defendants 
for money paid to their use since they were bound by-their covenants to the landlord. 

Per Grosz, J.: The plaintiff could not have relieved himself from the distress 
without paying the rent: it was not, therefore, a voluntary, but a compulsory pay- 
ment. Under these circumstances, the law implies a promise by the three defen- 
dants to repay the plaintiff. 


Notes. Considered: Cumming v. Forester (1813), 1M. & S.494; Pownal v. Ferrand 

(1827), 6 B. & C. 439. Distinguished: England v. Marsden (1866), L.R. 1 C.P. 529. 

Referred to: Moore v. Pryke (1809), 11 East, 52; Pawle v. Gumm (1838), 7 L.J.C.P. 206 ; 

Rodgers v. Maw (1846), 15 M. & W. 444; Asprey v. Levy (1847), 16 M. & W. 851; Lewis 

EY: Campbell (1849), 8 C.B. 841; Griffinhoofe v. Daubuz (1855), 5 E. & B. 746; Fell v. 

Whittaker (1871), L.R. 7 Q.B. 120; O’ Donoghue v. Coalbrook and Broadoak (1872), 26 L.T. 

806 ; Edmunds v. Wallingford (1885), 14 Q.B.D. 811; Bonner v. Tottenham and Edmonton 

Permanent Investment Building Society, [1895-9] All E.R.Rep. 549; Re Button, Ex parte 

Haviside, [1904-7] All E.R.Rep. 957; Re Nott and Cardiff Corpn., [1918] 2 K.B. 146; 

B. Liggett (Liverpool), Ltd. v. Barclays Bank, Ltd., [1927] All E.R.Rep. 451; Re.A Debtor 

F (No. 627 of 1936), [1937] 1 All E.R. 1; Re Cleadon Trust, Ltd., [1938] 4 All E.R. 518; 

Whitham v. Bullock, [1939] 2 All E.R. 310. 

As to a surety’s rights against the principal debtor, see 18 Hatspury’s Laws (3rd 

Edn.) 474 et seq.; and for cases see 26 Dicrst (Repl.) 124 et seq. 


Rule Nisi obtained by the plaintiff to set aside a nonsuit in an action on promises for 
money paid, laid out and expended for the use of the defendants. 

G Two of the three defendants were lessees of certain premises by deed from one Welch, 
to whom they thereby covenanted to pay the rent, and, with the plaintiff’s knowledge, 
they assigned their interest to the third defendant Partridge, who was a coach-maker. 
Subsequent to that assignment, the plaintiff put his carriage on the premises under the 
care of the defendant Partridge where it was taken as a distress by the landlord for rent 
in arrear. The plaintiff, in order to redeem it, was obliged to pay the rent due, taking at 

H. the time a receipt from the landlord’s attorney as for so much received on account of the 
three defendants. The action was brought to recover that sum. At the trial before 
Lorp Kenyon, C.J., the plaintiff was nonsuited on the ground that the action should 
have been brought against the defendant Partridge alone, he being the person in the sole 
possession of the premises at the time, with the knowledge of the plaintiff, who had 
trusted him only with the possession of his,property, and he also being the person ulti- 

I mately responsible to the other two defendants; and, therefore, it was said that the 
money must be taken to have been paid for his use only. 


Erskine for the defendants showed cause against the rule. 
Garrow and Espinasse for the plaintiff, in support of the rule. 


LORD KENYON, C.J.—Some propositions have been stated on the part of the plaintiff 
to which I cannot assent. It has been said that, where one person is benefited by the 
payment of money by another, the law raises an assumpsit against the former ; but that I 
deny. If that were so and I owed a sum of money to a friend and an enemy chose to 


Pe 


342 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


pay that debt, the latter might convert himself into my debtor, nolens volens. Another 
proposition was that the assignment from two of the defendants to the third was not 
evidence against the plaintiff, because he was no party to it; that alsoI deny. It surely 
was evidence to show in what relation the parties stood to this estate. I admit that, 
where one person is surety for another and compellable to pay the whole debt and he is 
called on to pay, it is money paid to the use of the principal debtor and may be recovered 
in an action against him for money paid, even though the surety did not pay the debt by 
the desire of the principal ; but none of those points affect the present question. As the 
plaintiff put his goods on the premises, knowing the interests of the defendants, and 
thereby placed himself in a situation where he was liable to pay this money without the 
concurrence of two of the defendants, I thought at the trial that it was money paid to the 
use of the other defendants only ; but on that point I have since doubted, and I rather 
think that the opinion which I gave at the trial was not well founded. 


GROSE, J.—The question is whether the payment made by the plaintiff under these 
circumstances were such a one from which the law will imply a promise by the three 
defendants to repay. I think that it was. All the three defendants were originally 
liable to the landlord for the rent ; there was an express covenant by all, from which none 
of them was released. One of the defendants only being in the occupation of these 
premises, the plaintiff put his goods there which the landlord distrained for rent, as he had 
a right to do; then, for the purpose of getting back his goods he paid the rent to the 
landlord which all the three defendants were bound to pay. The plaintiff could not have 
relieved himself from the distress without paying the rent ; it was not, therefore, a volun- 
tary, but a compulsory payment. Under these circumstances, the law implies a promise 
by the three defendants to repay the plaintiff and, on this short ground, I am of opinion 
that the action may be maintained. 


LAWRENCE, J.—One of the propositions stated by the plaintiff’s counsel certainly 
cannot be supported, that whoever is benefited by a payment made by another is liable 
to an action of assumpsit by that other ; for one person cannot, by a voluntary payment, 
raise an assumpsit against another. Here there was a distress for rent due from the three 
defendants ; the notice of distress expressed the rent to be due from them all ; the money 
was paid by the plaintiff in satisfaction of a demand on all, and it was paid by com- 
pulsion. Therefore, I am of opinion that this action may be maintained against the 
defendants. The justice of the case, indeed, is that the one who must ultimately pay 
this money should alone be answerable here ; but, as all the three defendants were liable 
to the landlord for the rent in the first instance, and as by this payment made by the 
plaintiff all the three were released from the demand of the rent, I think that this action 
may be supported against all of them. 


LE BLANC, J.—Not having been in court when this motion was first made, I have not 
formed on the sudden a decisive opinion on this case. But, at present, the inclination of 
my opinion is that this action may be maintained against the three defendants on this 
ground: The three defendants were all by their covenant bound to see that the rent was 
paid ; by their default in not seeing that it was paid the plaintiff’s goods were distrained 
for a debt due from the three defendants to the landlord ; by compulsion of law he was 
obliged to pay that debt ; and, therefore, I think that he has his remedy against the three 
persons who by law were bound to pay and who did not pay this money. | 


Rule absolute. 
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DOE d. WILLIS AND OTHERS v. MARTIN AND OTHERS 


(Court or Kine’s Bencu (Lord Kenyon, C.J., Ashhurst, Buller and Grose, JJ.), 
November 19, 1790] 


[Reported 4 Term Rep. 39; 100 E.R. 882] 
5 Power of Appointment—Remainder—Vesting—Effect of power—Divesting on exercise 
of power. 

Where the estate in land expectant on a particular estate is subject to a power of 
appointment and there is a remainder limited in default of appointment, the remain- 
der, when otherwise ready to vest, is not prevented from doing so by the existence 
of the power, but the remainder is liable to be divested by an exercise of the power. 


Notes. Applied: Doe d. Tanner v. Dorvell (1794), 5 Term Rep. 518. Considered: 
Smith v. Camelford (1795), 2 Ves. 698 ; Goodtitle v. Otway (1796), 1 Bos. & P. 576; Roper 
v. Hallifax (1817), 8 Taunt. 845 ; Cockerell v. Cholmeley (1830), 10 B. & C. 564; Ricketts 
v. Loftus (1849), 14 Q.B. 482; Watkins v. Williams (1851), 3 Mac. & G. 622; Wickham 
v. Wing (1865), 6 New Rep. 21; Lambert v. Thwaites, [1861-73] All E.R.Rep. 252; Re 
Master's Setilement, Master v. Master, [1911] 1 Ch. 321. Referred to: Owen v. Smyth 
(1796), 2 Hy. Bl. 595; Driver v. Frank (1814), 3 M. & 8. 25; Thornton v. Bright (1836), 
2 My. & Cr. 230; Phipps v. Ackers (1842), 9 Cl. & Fin. 583; Re Llewellyn’s Settlement, 
Official Receiver v. Evans, [1921] 2 Ch. 281; Chamberlain v. Haig Thomas (1933), 17 
Tax Cas. 595; Re Arnold’s Trusts, Wainwright v. Howleti, [1946] 2 All E.R. 579. 

As to the divesting of vested estates on the exercise of a power, see 30 HALSBURY'S - 

f Laws (3rd Edn.) 240; and for cases see 37 Digest (Repl.) 342-345. 


Cases referred to: 
(1) Leonard Lovies’s Case (1613), 10 Co. Rep. 77 b.; sub nom. Lovice v. Goddard, 
Moore, K.B. 772. 
(2) Walpole v. Lord Conway (1740), Barn. Ch. 153; 27 E.R. 593, L.C.; 38 Digest 
(Repl.) 837, 498. 
Ef (3) Cunningham v. Moody (1748), 1 Ves. Sen. 174; 27 E.R. 965; 38 Digest (Repl.) 
837, 503. 
(4) Hay v. Earl of Coventry (1789), 3 Term Rep. 83; 100 E.R. 468 ; 37 Digest (Repl.) 
131, 578. 
(5) Idle v. Cooke (1705), 2 Ld. Raym. 1144; Holt, K.B. 164; 11 Mod. Rep. 57; LPs 
Wms. 70; 2 Salk. 620; 92 E.R. 257; 38 Digest (Repl.) 845, 594. 
(6) Bowles’s Case (1615), 11 Co. Rep. 79 b.; 77 E.R. 1252; sub nom. Bowles v. Berrie, 
1 Roll. Rep. 177; 38 Digest (Repl.) 796, 118. 


es 


Also referred to in argument: 
Napper v. Sanders (1632), Nut. 118; 123 E.R. 1142; 38 Digest (Repl.) 836, 491. 
Chudleigh’s Case, Dillon v. Freine (1594), 1 Co. Rep. 113 b.; Poph. 70; 1 And. 309; 
I 76 E.R. 261, Ex. Ch.; 38 Digest (Repl.) 849, 643. 
| Lethiéullier v. Tracy (1753), 3 Atk. 774; Amb. 204; Keny. Ch. 40; 26 E.R. 1243; 49 
Digest (Repl.) 1123, 10413. 
Luddington v. Kime (1697), 1 Ld. Raym. 203; 91 E.R. 1031; sub nom. Loddington 
y. Kime, 1 Salk. 224; 3 Lev. 431; sub nom. Loddington v. Kime, 1 Eq. Cas. Abr. 
183; sub nom. Doddington v. Kyme, 3 Salk. 300; 38 Digest (Repl.) 837, 497. 
I Earl of Sussex v. Temple (1698), 1 Ld. Raym. 310; 91 E.R. 1102; sub nom. Mathew 
vy. Tompson, 5 Mod. Rep. 385; 38 Digest (Repl.) 819, 298. 
Matthews v. Temple (1699), Comb. 467; 90 E.R. 595; 38 Digest (Repl.) 838, 500. 
Oates d. Hatterley v. Jackson (1742), 2 Stra. 1172; 7 Mod. Rep. 439; 93 E.R. 1107; 
49 Digest (Repl.) 952, 8969. 
Carter v. Barnardiston (1718), 1 P.Wms. 505; 49 Digest (Repl.) 981, 9196. 
Parkhurst v. Smith d. Dormer (1742), Willes, 327; 6 Bro. Parl. Cas. 351; 125 E.R. 
1197; sub nom. Smith d. Dormer v. Packhurst, 3 Atk. 135, H.L.; 38 Digest 


(Repl.) 836, 488. 
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Plunket v. Holmes (1661), 1 Lev. 11; 1 Sid. 47; T.Raym. 28; 83 E.R. 15, 271; sub 
nom. Blunket v. Holmes, 1 Keb. 29, 119; 49 Digest (Repl.) 860, 8075. 

Purefoy v. Rogers (1671), 2 Wm. Saund. 380; 2 Lev. 39; 85 E.R. 1181; sub nom. 
Purfry v. Rogers, 3 Keb. 11; 49 Digest (Repl.) 967, 9104. 


Action of Ejectment to recover premises in the Isle of Wight on the joint and several 
demises of Richard Legg Willis, James Willis, Bethia Ann Willis, and Mary Willis. On 
the trial at the Summer Assizes at Winchester, 1789, before BuLuER, J., a special verdict 
was found stating in substance as follows. = 

Bethia Legg, being seised in fee of the premises in question, on her intended marriage 
with Richard Willis, by deeds of lease and release, dated Feb. 14 and 15, 1757, between 
Richard Willis, of the first part, Bethia Legg, of the second part, and Peter Bracebridge 
and Robert Willis, of the third part, conveyed to Bracebridge and Robert Willis and 
their heirs to the use of herself in fee till marriage, and afterwards, to her sole and 
separate use for life, without impeachment of waste, and not to be subject to the con- 
trol or debts of her husband, remainder to the use of Richard Willis for life, without 
impeachment of waste, remainder to the use of all and every the child or children or such 
of them of Richard Willis and Bethia for such estates and interest, etc., and in such 
parts, shares, and proportions as Richard Willis and Bethia should by deed appoint, 
and for want of such appointment, then to the use of the child or children of Richard 
Willis and Bethia in such parts, shares, and proportions, and for such estates and 
interest, as the survivor of them should by deed or will appoint. For want of such 
appointment, then to the use of all and every the child or children equally, share and 
share alike, to hold the same, if more than one, as tenants in common, and not as joint 
tenants, and if but one child then to such only child, his or her heirs or assigns for ever. 
In default of such issue, then to the use of the survivor of Richard Willis and Bethia 
in fee. 

The deed contained the following proviso. If Richard Willis and Bethia, his intended 
wife, or the survivor of them, should at any time thereafter be desirous to make sale of 
the said manor, etc., or any part thereof, then and in such case it should and might be 
lawful to and for Richard Willis and Bethia, or the survivor of them, at any time or 
times thereafter, by any writing or writings to be signed or sealed by Richard Willis 
and Bethia, or the survivor of them, to revoke and make void all and every or any the 
use and uses, trust or trusts, estate or estates, therein respectively before limited, and 
declared of and concerning the said manor, etc., with the appurtenances, and for Philip 
Bracebridge and Robert Willis, or the survivor of them, his heirs and assigns, to sell 
and dispose of the same for the best price that could be gotten for the same, and convey 
the same to a purchaser thereof, 


‘so as that the purchase-money thereof should be paid into the hands of the said 
Philip Bracebridge and Robert Willis, or the survivor of them, his heirs and assigns, 
and not into the hands of the said Richard Willis and Bethia, his intended wife, or 
either of them, to be laid out and invested by the said Philip Bracebridge and Robert 


Willis, or the survivor of them, his heirs or assigns, in the purchase of other freehold 
messuages, lands,’’ ete. 


at the request of Richard Willis and Bethia, or the survivor of them, to be settled to 
the same uses, trusts, intents, and purposes, as were thereinbefore limited, etc. It 
was also provided that the trustees might invest the purchase money in eitaeuneut or 
other securities in their names, and pay over the dividends to the persons who would 
have been entitled to the profits of the real estates. For the security of the purchaser 
ee it was cant po the payment of the purchase money to the trustees, etc 
uld discharge such purchaser, i i i icati mipht 
hash th bes : Hee ‘ ite | eT Maa any loss or misapplication that might 
The verdict then set forth, that on Mar. 3, 1757, the marriage between Richard Willis 
and Bethia Legg took effect, and they had several children (to wit) Richard Legg Willis 
their eldest son and heir, James Willis, Bethia Anne Willis, and Mary Willis, the hikes 
the plaintiff, and also one Thomas Willis, since deceased. Robert Willis survived 
Philip Bracebridge, his co-trustee, and by will appointed Mary Willis, his widow, and 
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Richard Willis his brother, executor and executrix thereof, and in J anuary, 1765, died 
leaving Robert Willis an infant, his only son and heir-at-law, which inabauonitidnedl 
Robert Willis at the time of executing the indentures of April 14 and 15, 1767, hereafter 
mentioned, was of the age of five years. On Sept. 17, 1766, the first-mentioned Richard 
Willis, the lessor’s father, being insolvent or much embarrassed in his circumstances 
agreed with Joseph Martin, now deceased, for the sale of the manor, etc., for £7,680. 
Before and at the time of making the contract, and thence until and at the time of exe- 
cuting the indentures of April 14 and 15, 1767, hereafter mentioned, Joseph Cruttenden, 
attorney-at-law and one of the solicitors of the Court of Chancery, was the general 
agent of Joseph Martin, and acted as such agent in the transaction hereinafter mentioned. 
Cruttenden was also the agent of the first-mentioned Richard Willis (the lessor’s father) 
in this particular transaction. 

On Feb. 7, 1767, Cruttenden, who had previously received, and had in his custody the 
marriage settlement of Richard Willis and Bethia Willis, his wife, and the title deeds 
of the manor, etc., presented a petition on behalf of the first-mentioned Richard Willis 
and Bethia his wife, to the Lord Chancellor stating (among other things) to the effect 
hereinbefore mentioned and that were the petitioners to exercise the power so given to 
them for revoking the uses and trusts of the recited settlement for the purpose of making 
a sale of the manor, etc., so settled as aforesaid, yet as there was no power given to them 
to limit or declare any new or other use or uses, either to the petitioners or their heirs or 
otherwise, so as to convey a good legal title to a purchaser, the petitioners were advised 
that, on such revocation being executed, the legal estate would result unto and become 
vested in Robert Willis, the infant, as heir of the surviving trustee, in trust, to convey 
the same to a purchaser, pursuant to the power before mentioned, in which case it was - 
apprehended that Robert Willis, the infant, would become an infant trustee within the 
statute of 7 Anne, c. 19 [repealed] entitled 


** An Act to enable infants who are seised or possessed of estates in fee, in trust, or 
by way of mortgage, to make conveyance of such estates,” 


stating also that a doubt had arisen upon the construction of the latter proviso in the 
settlement regarding to whom the purchase money should be paid and by whom laid 
out and invested in the purchase of land to be settled to the uses of the marriage settle- 
ment. It is stated that the petitioners were desirous that the agreement entered into 
with Martin should be carried into execution; that a good legal conveyance should be 
made of the manor, etc., unto Martin and his heirs, discharged from the uses and trusts 
of the settlement; that the purchase-money should be paid to the executors of the sur- 
viving trustee to be invested according to the trusts of the settlement ; and, therefore, 
praying that it might be referred to one of the Masters in Chancery to examine and certify 
whether Robert Willis, the infant, were a trustee within the Act; and that, on the Mas- 
ter’s Report such further orders might be made as to the Lord Chancellor should seem 
meet. 

The verdict then stated an order of reference, dated Feb. 17, 1767, to Master Lane, 
one of the Masters in Chancery, to examine and certify how the manor, etc., were vested 
in Robert Willis, the infant, and whether he were an infant trustee within the Act, and 
that Cruttenden attended Master Lane upon the order of reference as solicitor for the 
first-mentioned Richard Willis and Bethia, his wife, and also as solicitor for Robert 
Willis, the infant. The Master reported that Robert Willis was an infant trustee within 
the meaning of the Act, but no notice was taken in the report of the proviso for revoking 
the uses in the settlement, or of the application of the purchase-money, or of any doubt 
suggested in the petition. . 

On the making of this report, Cruttenden presented another petition on behalf of 
Richard and Bethia Willis to the Lord Chancellor reciting the order of reference and 
the Master’s report, and praying that the report might be confirmed, and that on pay- 
ment by Martin of £7,680 to the executors of Robert Willis, the surviving trustee, to be 
by them invested according to the trusts of the settlement, Robert Willis, the infant, 
might be directed to join in a conveyance of the manor, etc., to Martin, discharged 
of the trusts of the settlement. Previous to the hearing of the petition, Cruttenden 
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prepared and delivered a brief to counsel for Richard and Bethia Willis, on pats 
brief to another counsel for Mary Willis and Richard Willis, the executor an ae ; 
containing merely a direction for him (if necessary) to consent on their prea . t A seas 
of the last petition so far as the same concerned the executors, and another ; “at 
another counsel for Robert Willis, the infant, containing merely a direction or him 
to submit to such order as the court should make in respect to the infant on the last 
detition. 
On the hearing of that petition on Mar. 20, 1767, the Lord Chancellor made si faa 
whereby, after stating the report, that counsel for the petitioners and Robert Willis t ne 
infant had attended on that day, and that the counsel for Robert Willis, the infant, did 
not oppose the prayer of the last petition, the Lord Chancellor ordered that the Master’s 
report should be confirmed, and that Robert Willis, the infant, according to the rane 
should convey the premises pursuant to the Act of Parliament, which last-mentionec 
order was made by the Lord Chancellor before any revocation of the uses. created by the 
indenture of Feb. 15, 1757. On Mar. 31, 1767, by a deed or instrument in writing, pre- 
pared by Cruttenden, endorsed on the indenture of Feb. 15, 17 57, and duly executed by 
the first-mentioned Richard Willis and Bethia, his wife, they by virtue and in pursuance 
of the power and authority in the last-mentioned indenture contained, and by force and 
virtue of all other powers, etc., revoked and made void all and every the use or uses, etc., 
in the last-mentioned indenture limited and declared of and concerning the said manor, 
ete., which by the last-mentioned indenture, and the lease for a year thereby referred to 
were granted, released, and conveyed by Bethia Willis to the several uses and for the 
several purposes in the same indenture mentioned, to the intent and purpose that the 
fee simple and inheritance thereof might be sold and conveyed according to the true 
intent and meaning of the last-mentioned indenture and of the parties thereto. 

The verdict then set forth indentures of lease and release, dated April 14 and 15, 1767, 
which were prepared by Cruttenden, and made between Robert Willis, the infant, of the 
first part, Mary Willis, widow, and Richard Willis, executor and executrix, of the second 
part, the first-mentioned Richard Willis and Bethia, his wife, of the third part, and 
Martin, of the fourth part, by which, in consideration of £7,680 paid by Martin to Robert 
Willis, the infant, and Richard Willis and Mary Willis, the trustees and executors before 
named, or to one of them, with the privity and consent and by the direction and appoint- 
ment of the first-mentioned Richard Willis and Bethia, his wife, Robert Willis, the in- 
fant, by virtue of the said Act of Parliament, and in obedience to the order made in 
pursuance thereof, with the privity and consent and by the direction and appointment 
of the first-mentioned Richard Willis and Bethia, his wife, sold, and the first-mentioned 
Richard Willis and Bethia, his wife, by virtue of all powers and authorities granted to 
them or either of them, sold, released, ratified and confirmed the manor, etc. to Martin 
in fee. On the execution of the last-mentioned indenture, the sum of £5,180, part of 
the consideration money, was paid by a draft or cheque drawn by Martin on the house 
of Messrs. Martin & Co. (in which house Joseph Martin was then a partner) in favour of 
the first-mentioned Richard Willis or bearer, which draft or cheque was delivered by 
Martin to Cruttenden, and by Cruttenden for form’s sake, to Richard Willis and Mary 
Willis, executor and executrix, and by them (Richard Willis and Mary Willis) to Robert 
Willis, the infant, for form’s sake, and that the draft or cheque was finally taken from 
Robert Willis, the infant, by the first-mentioned Richard Willis in the presence of 
Cruttenden, and by him the first-mentioned Richard Willis applied to his own use. 
The residue of the consideration money was duly paid by Martin in satisfaction of a 
mortgage on the manor, etc., charged thereon before the making of the indenture first- 
mentioned. The verdict then stated that Martin had personally no intention to defraud 
the children of the first-mentioned Richard Willis and Bethia his wife, or to defeat the 
settlement, but, Cruttenden being such agent. as aforesaid, and the first-mentioned 
Richard Willis fraudulently combined together to procure the purchase-money to be 
paid into the hands of the first-mentioned Richard Willis, which was effected by means 
of the proceedings aforesaid, which proceedings were by Cruttenden and the first- 
mentioned Richard Willis calculated for that purpose; and no part of the purchase- 
money was ever laid out or invested by Robert Willis, the infant, or any other person 


= 
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or persons, in the purchase of other freehold messuages, lands, etc., pursuant to the 
proviso in that behalf contained in the indenture of Feb. 15, 1757. 

The verdict then stated that in Hilary Term, 1769, a fine sur conusance de droit 
come ceo, etc., was levied of the premises in question by Richard Willis and Bethia 
his wife, to Joseph Martin. On Dec. 21, 1775, Joseph Martin by will devised to the 
defendants and their heirs upon certain trusts therein mentioned, and died in March, 
1776. On his death the defendants entered. In 1778, Bethia Willis died, and in 1780 
the first-mentioned Richard Willis also died without making any appointment by virtue 
of the power contained in the release of February, 1757. On Richard Willis’s death 
Richard Legg Willis was beyond the seas, and did not return till the end of 1785. James 
Willis was then an infant of the age of 19 years. Bethia A. Willis was of the age of 18 
years, and Mary Willis was still an infant at the time of the present proceedings. 
Thomas Willis, having survived Richard Willis and Bethia, died in 1782, being then an 
infant, and after his death and within five years next after, Richard Legg Willis returned 
to this country and James Willis and Bethia A. WiHis attained the age of 21 years. 
Before the time when they, Richard Legg Willis, J. Willis, B. A. Willis, and M. Willis, 
in due form of law entered, etc., in order to avoid the fine, and thereupon became seised, 
etc., they, being so seised, caused an action to be commenced for trying the title, etc., 
within one year next after such entry, which action was being prosecuted with effect. 
After such entry, and while they were seised, they demised to the plaintiff, ete., who 
entered, and was possessed thereof until the defendants entered and ejected him. 


- This verdict was argued three times, first by Jekyll for the plaintiff, and Gibbs for the. 
defendants, in Hilary Term, 1790; a second time by Serjeant Watson, for the plaintiff, 
and by Serjeant Lawrence, for the defendants, in Easter Term; and on Nov. 19, 1790, by 
Morris for the plaintiff, and Wilson on behalf of the defendants. 


LORD KENYON, C.J.—The principal question in this case is whether the remainders 
to the children of Robert and Bethia Willis were vested or contingent. If the latter, 
it cannot be disputed but that the destruction of the particular estate on which they 
depended before they became vested would destroy them. 

One argument which has been used is that the estate limited to the trustees was a 
use executed in them, for otherwise the estate limited to the wife for her sole and 
separate use would not be secured to her, but be under the husband’s control. In 
answer to that it is sufficient to observe that it is limited to the trustees without saying 
‘to and to the use of the trustees.’ If none of the limitations of the settlement could 
possibly take effect without this construction, I should be inclined so to decide it, as 
was done some years ago in a case in the House of Lords. But that is not the case here, 
for this estate was limited to Bethia Willis and to her heirs until the marriage should be 
solemnised. It was, therefore, intended that the legal estate should not be taken out 
of her unless the marriage took effect. Besides, the Court of Chancery would consider 
the husband, if it vested in him, a trustee for the wife so that she might have all the 
benefit intended by the marriage-settlement. If the remainders to the children of R. 
and B. Willis were contingent, the objection made by the defendants that the convey- 
ance by Willis and his wife and the fine, by destroying the particular estate before they 
vested, also destroyed those remainders must prevail, for it is too late, as the law now 
stands, to say that such is not the established doctrine of contingent remainders, This 
doctrine, indeed, involves in it difficulties which have been frequently felt by wise and 
able lawyers who have wished to break through the rule, but they have been deterred 
from the attempt by the consideration of the consequences that might possibly ensue. 
There are two instances, it is true, where the law is otherwise—in equitable estates where 
the contingent remainders are not destroyed because the estate is vested in trustees 
to preserve the contingent remainders, and in copyholds where the estate in the lord 
of the manor will support all the remainders, but in the case of freehold estates of inherit- 
ance the rule is so established that it is not now to be shaken. Nth 

On the first question in this case our judgment must depend on the authorities cited, 
the three leading of which are Leonard Lovies’s Case (1) (10 Co. Rep. at p. 85 a), Walpole 
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v. Lord Conway (2), and Cunningham v. Moody (3). Of the first, inserted in oo 8 
ABRIDGMENT, which was published under the inspection of Sir Marruew HALE, i he 
sufficient to say that it was held in a case circumstanced like the present that the 
remainder was contingent. This was also adopted in a great measure by Lorp Harp- 
wicks in Walpole v. Lord Conway (2). But Iam happy to find that in the last of those 
cases, Cunningham v. Moody (3), where the same point arose and where Lorp Harp- 
wIcKE had an opportunity of reconsidering this question more fully at a time of life 
when his judgment was more mature, that great judge determined differently, and I 
cannot find any substantial distinction between that case and the present. a 
Lorp Harpwicke (after saying that the fee was not in abeyance) added (1 Ves. Sen. at 


2a) AWE 
‘nor does the power of appointment make any alteration therein ; for the only effect 
thereof is that the fee which was vested was thereby subject to be divested if the 
whole were appointed.” 


In this case the limitations to the children were first subject to a power of appointment, 
but for want of such appointment to the children in fee (I say in fee, as I shall show in 
the course of my opinion). Whether the limitations precede or follow the power of 
appointment it makes no difference. The object of the parties here was to make the 
whole estate subject to the power and will of the parents according to the situation and 
exigencies of the family. I, therefore, say, in the words of Lorp HarDWICKE in 
Cunningham v. Moody (3), that the fee was vested in the children, subject, however, to 
be divested by the execution of the power of appointment. 

The opinion of Lorp Harpwickz in the latter case is peculiarly deserving of attention 
because when it was discussed the former one of Walpole v. Lord Conway (2), where he 
had intimated a different opinion, was strongly pressed upon him, and because, too, he 
decided the last case at a time when he had the assistance of some of the most eminent 
lawyers who ever attended the Bar of that court. I cannot, therefore, forbear thinking 
that, on the authority of that case, we ought to decide that the remainders to the 
children were vested, subject nevertheless to be divested by the parents executing the 
power of appointment. No appointment has been made, and, therefore, at the time 
when the acts stated in the verdict were done by the parents in opposition to the interest 
of their children, the limitations to the children were not destroyed. 

This decision puts an end to this cause as far as respects all the children but one, but 
it has been contended that they only took estates for life, and that, one being since dead, 
the reversion in fee of the parents immediately came into possession. That brings me 
to the next question, whether the children took estates for life or in fee, which arises on 
these words: 


“And for want of such appointment, then to the use of all and every the child or 
children equally, share and share alike, to hold the same, if more than one, as 
tenants in common, and not as joint tenants; and if but one child, then to such 
only child, his or her heirs or assigns for ever.”’ 


The question is whether the words “his or her heirs” may not with propriety, and ought 
not, considering the whole settlement and the manifest intention of the parties, 
to act as words of limitation on all the preceding words in the sentence. I cannot bring 
myself to doubt but that they may. By putting the stops, or using the parenthesis, as 
pointed out by the plaintiff’s counsel, it becomes perfectly clear, and we know that no 
stops are ever inserted in Acts of Parliament or in deeds, but the courts of law, in con- 
struing them, must read them with such stops as will give effect to the whole. If then 
we use the points suggested by counsel, the clause will read thus: “To the use of all and 
every child or children equally, share and share alike, his or her heirs or assigns for 
ever.” If this had been like Hay v. Earl of Coventry (4), we might have 
lamented that the parties had not inserted words of inheritance to carry their 
probable intent into execution, but we could not have supplied them. In this case, 
however, there are words of inheritance, and I think we should defeat the manifest 
intention of the parties and the object of the settlement, which was to give the children 
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estates of inheritance, were we not to read this part of it in the manner contended for 
by the plaintiff’s counsel. 

It has been argued that the rights of the children, whatever they were, were subject 
to the power of revocation by the parents, and that the deed of revocation, standing 
per se and taken separately from the conveyance to Martin, defeated their rights, but 
I am most clearly of opinion, taking the whole of the power together that that deed was 
no legal revocation. They had only a power to revoke on condition of re-investing the 
money in the purchase of another estate for the benefit of their children, and it would 
be strange to say that any interval might happen between the sale and purchase of that 
other estate. It was all to be considered as one deed and one act, and though the pur- 
chase-money need not have been re-invested immediately, yet it was to lie in the hands 
of the trustees in the meantime until a proper opportunity should offer of so re-investing 
it. It is said that the transaction so far as Martin was concerned was fair and honour- 
able, and that the fraud only consists in the misapplication of the purchase-money, but, 
without imputing any fraud to Martin, and indeed it is negatived by the verdict, the 
maxim that the principal is civilly responsible for the acts of his agent universally pre- 
vails both in courts of law and equity, and, therefore, whatever misconduct and fraud 
are imputed to Cruttenden by the verdict, it must affect his principal, Martin. The 
conduct of Cruttenden in this transaction is too infamous to be stated. Nothing can be 
clearer than that this was not a case within the statute of 7 Anne, c. 19 [repealed : relating 
to trust estates]. 

At present we are not called upon to decide what was the effect of what was done by 
the Lord Chancellor, or how far we, sitting in a court of law, can investigate what was 
done there ; for this case does not depend upon that inquiry ; the subsequent proceedings - 
put it out of all doubt. We must remember that the power of revocation was restrained 
so that the purchase-money should be paid into the hands of the trustees (and not into 
the hands of R. and B. Willis) and by them laid out and invested in the purchase of 
other freehold estates. ‘The whole, therefore, was considered as one transaction. To 
comply with this requisition, that was done in point of form, but not in substance, for 
it is expressly stated in the verdict that the draft was delivered by Cruttenden, “for 
form’s sake”? to R. and M. Willis, and by them to R. Willis, the infant trustee—‘‘ for 
form’s sake’’—and then taken from him who ought to have applied it and put into the 
hands of that very person of whom the settlers were jealous and to whom they had 
expressly directed that it should not be paid. In truth, it never was applied to the pur- 
poses of the settlement. This then was a gross rank fraud, which contaminates the 
whole transaction, and renders it absolutely void, as well in a court of law as in a court 
of equity. Therefore, the lessors of the plaintiff are entitled to recover to the full extent. 


ASHHURST, J.—The general question on the whole of this case is whether the per- 
sons conveying had a right to convey the estate in question, for if not, however fair the 
transaction may have been on the part of the purchaser, the defendants cannot retain, 
but the legal title must prevail without considering the hardship of their case. To 
determine this the first consideration is whether the lessors of the plaintiff had a vested 
interest and what was the quantum of that interest. The second question is whether 
any acts have been done to divest them of that interest. 

As to the first, I am of opinion that the limitations to the children were vested. The 
authorities on this point cannot indeed be reconciled: Leonard Lovies’s Case (1) is rather 
against this opinion, but the latest authority, Cunningham v. M oody (3), which appears 
to have been very well considered by Lorp HarpDWICKE, seems decisive. The facts in 
that case do not materially differ from those in the present, and the principle of it Is 
immediately applicable. Then the limitations to the children became vested on their 
birth, subject, however, to be divested by the appointment. As to the quantum of 
estate which those children took, I think they took a fee, for it is doing no great violence 
to the construction of the limitation to them to say that the words “‘his or her heirs, or 
assigns, for ever,” apply to the words in the former branch of the clause by leaving the 


intervening words in a parenthesis. . | 
With sll to the second question, whether their interests were divested by the acts 
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stated in the verdict, that could only be done by a due execution of the power of revoca- 
tion, a bad execution has no operation whatever. I consider this power not an absolute 
but a conditional one, for it is that the purchase-money be paid into the hands of the 
trustees, and not into the hands of R. and B. Willis, and be laid out in the purchase of 
other lands. ‘Two conditions were, therefore, annexed to the execution of the power— 
the one that the money be paid into the hands of the trustees ; the other, that it be laid 
out in the purchase of other lands, and settled to the same uses. Neither of those has 
been complied with, and, consequently, the deed of revocation is a mere nullity and 
does not divest the estates limited to the children. If we were to enter into the question 
of fraud, to be sure a more gross and infamous fraud never appeared on the records of 
the court than that which was practised by the agent of the purchaser, and for which the 
principal is responsible, but the determination of the two first points render this inquiry 
quite unnecessary. 


BULLER, J.—This case has been so fully discussed, both on the Bench and at the 
Bar, that I will content myself with stating the general grounds of my opinion. On 
the question relative to the power of revocation, little remains td be said—that the 
revocation was fraudulent is clear, for the reasons given by my Lord. It was the object 
for the settlors to settle the money arising from the sale of the estate on other estates to 
the same uses, if it could be done with advantage. The power of revocation was con- 
ditional only, the money was to be paid into the hands of the trustees on condition and 
for the express purpose of thus settling it, but that condition not having been complied 
with, the deed of revocation is void. 

With respect to the first and principal question, the argument on the part of the 
defendants, as far as authorities are concerned, rests on Leonard Lovies’s Case (1), and 
on that of Walpole v. Lord Conway (2). But what was said by Lorp Coxe in the former 
case certainly did not apply to the point before the court. The question there arose on 
the will only, and nothing was said either in argument or by any other of the judges 
on the construction of the deed. The same case is also reported in Moorn, K.B., 772 
[sub nom. Lovice v. Goddard (1)], where it appears that the remainder under the will was 
contingent, because it could not arise unless the eldest son died without issue, and there 
was also an alienation. Therefore, I think it did not occur to LorpD Coxe that a remain- 
der, when once vested, could be afterwards divested by the execution of the power. If 
there were no authority against this case, I could not have made up my mind to agree 
to it, but his opinion has been since controverted in other cases. 

In Idle v. Cooke (5), POWELL, J., speaking of Leonard Lovies’s Case (1), said (2 Ld. 
Raym. at p. 1150): 


“Though it was a doubt in Leonard Lovies’s Case (1) whether a remainder could be 
limited after a contingent fee, yet it is none now. And, therefore, if a fee simple be 
limited to such persons as A. shall appoint by his will, remainder over, that is a 
good remainder vested till the appointment.” 


The instance there put is directly this case, and if the limitations to the children were 
vested on the birth of a son, nothing has since happened to divest them. The defen- 
dants’ counsel have hinted at rather than insisted on a difference between this case and 
that put by one of the plaintiff’s counsel, of a remainder to the first and other sons of 
A. with a remainder to the first and other sons of B. his brother, where, on the birth 
of B.’s son before A. had any son, the remainder would vest in the former, subject to 
be divested on the birth of a son of A., but I see no distinction, for when a child of Robert 
and Bethia Willis was born, the limitation was vested in him exactly in the same manner 
as if the limitation had been to their first and other sons. If there had been no power 
of appointment, the limitation to the children would have vested on the birth of a child. 
That was the point decided in Bowles’s Case (6). Suppose the limitation to the children 
had been followed by a proviso containing a power of appointment, that would not 
have varied the case. If so, what difference is: there, either in reason or in law, whether 
the power of appointment be inserted in one part of the instrument or the other? The 
court must consider the whole deed together in order to collect the intention of the 
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A parties. As to the quantum of interest which the children took, that question also 
seems equally clear. Suppose the limitation were to “‘all and every the children, and 
his or her heirs and assigns for ever,’ that would not be grammatically written, but, 
the intention of the parties being manifest, the court must read it thus: his, her, or their 
heirs and assigns for ever. 

This question arises on a family settlement which was made for the benefit of all the 

i children of the marriage, and in order to give effect to the intention of the parties we 
may leave the intervening words in a parenthesis, by which means the word “heirs” 
will have relation to the words in the former part of the sentence. 


GROSE, J.—If Butter, J., found the case so much exhausted as to make it unneces- 
sary for him to go fully into every part of it, much less necessary is it for me to do so. 
C The first considerable question is whether the remainder to the children, which was 
certainly contingent in its creation, did or did not become vested in the children as they 
came in esse. I confess I was at first forcibly struck with Leonard Lovies’s Case (1), and 
Walpole v. Lord Conway (2), as also with the common définition of a contingent remain- 
der. But I think that the rule laid down in Cunningham v. Moody (3) is the best and 
wisest construction, and there the rule is that ‘‘a remainder may vest liable to be 
D divested by the execution of a power of appointment.”’ The ground of it is that the 
courts will never suffer the fee to be in abeyance but from necessity. I am the more 
inclined to adopt this rule, as being the most likely to give effect to the intention of the 
parties, which the contrary doctrine would probably defeat. Therefore, I think that 
on the birth of the children the limitations to them became vested. 
As to the quantum of estate which they took, I have not a particle of doubt. By 
q reading the words in the mode adopted by the court, all the difficulty is removed. 
With respect to the execution of the power of revocation, I cannot read it without 
seeing what was the plain intention of the parties to the settlement. It was to enable 
the husband and wife to revoke the former uses, and the trustees to sell the estate, so 
that the money should be paid to the trustees and be by them applied in the purchase 
of other estates to the same uses. This I consider only a partial power of revocation, 
? which was given to them only for the purpose of effectuating the other part of the power, 
that of investing the money in other lands more beneficially for the children, and the 
whole must be taken together. It is admitted that some part of the transaction was 
fraudulent, but it is argued that the different parts of the transaction may be con- 
sidered separately from the rest, and that the fraud consists, not in the revocation, but 
in the subsequent misapplication of the money. But I think that the fraud was in the 
1 conveyance, which was made with an intent not to apply the money as directed by the 
settlement, but to pay it into Willis’s hands. This was merely a conditional power, 
which must be considered altogether, and no part of the execution of it can be good, 


unless the whole be so. x 
Judgment for plaintiff. 
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ANDERSON v. MARTINDALE 
(Courr or Kine’s BENCH (Lord Kenyon, C.J., Grose, Lawrence and Le Blanc, JJ.), 
June 9, 1801] 
[Reported 1 East, 497 ; 102 E.R. 191] 


Covenant—Joint covenant—Death of one covenantee—Right of action devolving on other 


covenantee. a ? aad 
A covenant to and with A., his executors, administrators and assigns, an 


with B. and her assigns, to pay an annuity to A., his executors, ete., during B.’s life 
is a joint covenant to A. and B. in which they have a joint legal interest although 
the benefit be for A. only, and, therefore, on the death of A. the right of action 
survives to B. and A.’s administrator cannot sue on the covenant. 


Notes. Considered: James v. Emery (1818), 2 Moore, C.P. 195. Distinguished: 
Withers v. Bircham (1824), 3 B. & C. 254. Considered: Hopkinson.v. Lee (1845), 6 Q.B. . 
964; Wakefield v. Brown (1846), 9 Q.B. 209. Referred to: Doe d. Bedford v. White (1827), 
12 Moore, C.P. 526; Foley v. Addenbrooke (1843), 4 Q.B. 197; Bradburne v. Botfield 
(1845), 14 M. & W. 559; Keightley v. Watson (1849), 3 Exch. 716. 

As to construction of covenants affected by interests of covenantees, see 11 Hats- 
puRyY’s Laws (3rd Edn.) 451 et seq.; and for cases see 12 DiaEst (Repl.) 32 et seq. 


Case referred to: —_ 
(1) Slingby’s Case (1587), 5 Co. Rep. 18b; Jenk, 262; 77 E.R. 77; sub nom. Beckwith’s 
Case, 3 Leon. 160, Ex. Ch., 12 Digest (Repl.) 32, 87. 


Demurrer to an action for breach of a covenant to pay an annuity brought by the 
plaintiff, suing as administrator of John Anderson, deceased, who died intestate, against 
the defendant, surety of the covenantor, claiming payment of the annuity and for 
arrears. 

The plaintiff alleged that by a deed of four parts made on Sept. 16, 1789, between 
E. Wyatt, J. Anderson the intestate, R. Mackreth, and J. Martindale the defendant, that 
for the consideration therein mentioned, R. Mackreth for himself, his heirs, executors, 
etc., and the defendant as his surety, etc., did, and each of them did jointly and severally 
covenant with the intestate, in his lifetime, his executors, administrators, and assigns, 
and also to and with E. Wyatt and her assigns, that he, Mackreth, his executors, etc., 
would pay to the intestate, his executors, administrators, or assigns, £60 per annum 
during the life of E. Wyatt. The intestate died on May 21, 1799, and administration 
was granted to the plaintiff on Nov. 7, 1799. The plaintiff claimed that although 
K. Wyatt was still living E. Mackreth had not paid the annuity to the intestate, nor since 
his death to the plaintiff as administrator; and that eight quarters were in arrear in the 
lifetime of the intestate and two quarters after his death. General demurrer and joinder. 


Serjeant Praed for the defendant in support of the demurrer. 
7ibbs, for the plaintiff. 


LORD KENYON, C.J.—There is no distinguishing Slingsby’s Case (1) from the present. 
There Beckwith by indenture covenanted, promised, and agreed to and with William 
Vasasor and Francis Slingsby, and to and with George Harvey and Frances his wife, and 
their assigns, and to and with each of them (quolibet et quolibet eorum) that he Beckwith 
at the sealing and delivery of the indenture, was lawfully and sole seised of a certain 
rectory. In an action of covenant thereon by Slingsby and his wife, the issue was found 
for the plaintiff, and judgment obtained thereon in the King’s Bench: but on a writ of 
error brought in the Exchequer Chamber that judgment was on great deliberation re- 
versed because the other covenantees had not joined in the action with the plaintiffs ; and 
they alone could not maintain the action, notwithstanding the words ‘‘et ad et cum 
quolibet et qualibet eorum.” This distinction was taken, which appears to be very 
sensible, that where every of the covenantees is to have a several interest or estate, there 
the addition of the words ‘‘cum quolibet eorum”’ will make the covenant several, in res- 


A 


C 
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pect of their several interests. As if one by indenture demises Blackacre to A. and 
Whiteacre to B. etc., and covenants with them and each of them that he is lawful owner 
of the said acres; there in respect of the several interests the covenant by whose words 
is made several. But if he demise to them the acres jointly, then those words are void ; 
for a man by his covenant cannot, unless in respect of several interests, make it first joint, 
and then several by those or the like words. The reporter (COKE) then gives several 
other instances, all tending to the same conclusion. The reason given is, that where the 
interest is joint, if several were to bring actions for one and the same cause, the court 
would be in doubt for which of them to give judgment. 

So here I should say: Here is a covenant to two to pay an annuity to one of them; shall 
both bring actions for the same interest where only one duty is to be paid? Which of 
them ought to recover for the non-performance of the covenant? The defendant is only 
bound to pay the annuity once. This is different, therefore, from the case put by Lorp 
CoKE, where the covenant is to several for the performance of several duties to each. 
There the covenant shall be moulded according to the several interests of the parties, and 
each shall only recover for a breach so far as his own interest extends. It has been as- 
sumed in the argument for the plaintiff, that the covenantees had different interests, but 
that is not so. The covenant to both was for the same thing; and though the benefit 
were only to one of them, yet both had a legal interest in the performance of it; and, 
therefore, the legal interest being joint during the lives of both, on the death of one it 
survived the other. If, indeed, the covenant had been to each by two different deeds, 
though for the same duty, there could not have been a joinder in action: but here the 
parties claim by the same title, and therefore the law coincides with the justice and con- 
venience of the case. No difference can arise on the omission of the words executors and _ 
administrators in the covenant to E. Wyatt and her assigns, which words are added to 
the covenant to J. Anderson ; the legal effect is the same: for a covenant to one and her 


assigns extends equally to her executors and administrators. 
Judgment for defendant. 


EARL OF DARLINGTON v. PULTENEY 


[Court oF Krne’s Bencn (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 

May 16, 1775] 

[Reported 1 Cowp. 260; 98 E.R. 1075] 
Power of Appointment—Exercise—Power to appoint by deed given to tenant for life and 
remainderman—Power exercised by tenant for life by will—Validity. 

The intention of the creator of a power cannot properly be fulfilled unless the 
power be executed by such instrument as he has specified. Thus, a power required 
to be executed by deed cannot be validly exercised by will. 

Notes. Referred to: Doe d. Nowell v. Roake (1825), 2 Bing. 497; Re Bolton Estates, 
Russell v. Meyrick, [1903] 2 Ch. 461. 

As to exercise of powers in general, see 30 Hatssury’s Laws (3rd Edn.) 231 et seq. ; 
and for cases see 37 Diaust (Repl.) 274 et seq. 


Cases referred to: . 
(1) Beale v. Beale (1713), 1 P.Wms. 244; 24 E.R. 373, L.C.; 40 Digest (Repl.) 654, 


1473. 
(2) Zooch v. Woolston (1761), 1 Wm. Bl. 281; 99 E.R. 157; sub nom. Zooch d. Woolston 
vy. Woolston, 2 Burr. 1136; 40 Digest (Repl.) 641, 1334. ; ee, 
(3) Smith v. Ashton (1676), Cas. temp Finch, 273; 1 Cas. in Ch. 263 ; Freem. Ch. 308; 
Freem.K.B. 308; 3 Keb. 551; 1 Eq. Cas. Abr. 345 ; 23 E.R. 150; 40 Digest (Repl.) 


651, 1444. 
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Varl of ev. Earl of Bath (1693), 3 Cas. in Ch. 55; 2 Rep. Ch. 417; 22 E.R. 
nee Se ee * piety v. Earl of Bath, Freem. Ch. 121, 193; 37 
igest (Repl.) 393, 1248. 
(5) aba a cards Case (1615), Hob. 273. | | be 
(6) Sneed v. Sneed (1747), Amb. 64; 27 E.R. 37; 37 Digest Sed a a 
(7) Kibbet v. Lee (1619), Hob. 312; 80 E.R. 455; 11 Digest ( ep 592, 955. . 
(8) Tollet’s Case (1728), Mos. 46 ; 25 E.R. 262; sub nom. Jollet v. Tollet, 2 P.Wms. 489 ; 
2 Eq. Cas. Abr. 663, pl. 10; 11 Digest (Repl.) 643, 1348. me 
(9) Dormer v. Thurland (1728), 2 P.Wms. 506 ; 24 E.R. 837; 37 Digest (Repl.) 267, 
247. 
(10) Roe d. Duke of Bolton v. Grantham (1761), 3 Burr. 1259; 97 E.R. 820; 40 Digest 
(Repl.) 646, 1391. | 
(11) Countess Dowager of Roscommon v. Fowke (1745), 6 Bro. Parl. Cas. 158 ; 2 E.R. 998 ; 
H.L. ; 37 Digest (Repl.) 274, 307. 
(12) Commons v. Marshall (1774), 6 Bro. Parl. Cas. 168 ; 2 E.R. 1005, H.L.; 40 Digest 
(Repl.) 776, 2607. ; 


Case submitted by the Court of Chancery for the opinion of the Court of King’s 
Bench on the validity of execution of a power of appointment. 

Sir William Pulteney, by his last will dated April 30, 1685, devised certain houses and 
tenements to his wife for life ; remainder to his son, William Pulteney, for life ; remainder 
to his grandson William Pulteney, son of his said son William, afterwards Karl of Bath, 
for life ; remainder to trustees to support contingent remainders ; remainder to the first 
and other sons of his grandson, William, successively in tail male; remainder to the 
second and other sons of the testator’s said son William successively in tail male; re- 
mainder to the testator’s son, John, for life ; remainder to the testator’s grandson, Daniel, 
for life ; remainder to trustees to support contingent remainders ; remainder to the first 
and other sons of Daniel, successively in tail male; with remainder to the testator’s 
grandson Henry for life ; with remainder to trustees, during his life, to support contingent 
remainders ; with several remainders over. Remainder to the testator and the heirs of 
his body ; remainder to the testator’s sons William, John, Charles and Thomas, successive- 
ly in tail general ; remainder to Henry Guy and his heirs for ever. 

Afterwards, William the grandson, then Earl of Bath, was tenant for life in possession 
of the houses and tenements under his grandfather’s will, and was also entitled under the 
will of Henry Guy, to the ultimate remainder in fee expectant on the several particular 
estates limited by the will of his grandfather. At the same time William Pulteney, 
commonly called Lord Pulteney, the only son of the Earl of Bath, was then of age and 
was, under the will of Sir William Pulteney, tenant in tail in remainder of the same houses 
and tenements immediately expectant on the decease of his father. The Earl of Bath 
and Lord Pulteney, by indenture of bargain and sale dated Jan. 2, 1753, conveyed the 
houses and tenements to Thomas Newton, to make him tenant to the praecipe for the 
purpose of suffering two recoveries of the premises, the uses of which it was declared 
should be, after limiting the same to the Earl of Bath for life and subject to a jointure of 
£1,500 a year to Lady Bath: 


To the use of such person or persons, and for such estate or estates, and in such 
manner and upon such trusts, and subject to such provisoes, powers, and agreements 
and for such intents and purposes, as the said William Earl of Bath, and William 
Lord Viscount Pulteney, by any their deed or deeds (either with or without power 
of revocation) to be by both of them sealed and delivered in the presence of two or 
more credible witnesses should from time to time jointly grant, direct, limit, or 
appoint. And in case of death of either of them the said William Earl of Bath, and 
William Lord Viscount Pulteney ; then as the survivor of them, by any deed or deeds 
to be executed as aforesaid, should from time to time alone grant, direct, limit, or 


appoint, and in default of such appointment, to the uses they before stood limited 
to, by Sir William Pulteney’s will.’ 


In 1753, the two common rec ies were duly suffere EF 2 7 
; coveries were duly suffered. On Feb. 12, 1763, Lord 


H 
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A Pulteney died without having executed or joined with his father in the execution of any 
deed of appointment of any of the hereditaments and without issue. On May 21, 1763, 
the Earl of Bath made his will and thereby gave all his real estate whatsoever and where- 
soever, other than the piece of ground with buildings thereinafter mentioned to be in the 
possession of the Earl of Egremont, to his brother General Harry Pulteney, in fee and 
limited the piece of ground to his brother for life in strict settlement. This piece of ground 

<3B was part of the estate late of Sir William Pulteney, and passed under the limitations in 
his will to the Earl of Bath, and was comprised in the indenture of Jan. 2, 1753, and the 
recovery suffered in Middlesex, in pursuance thereof. 

The Earl of Bath died on July 7, 1764, without leaving issue. General Harry Pulte- 
ney, who was second son of William Pulteney, the son of Sir William Pulteney, survived 
his brother the Earl of Bath, and, on his death, became heir of the body of Sir William 

C Pulteney, and on the death of the Earl of Bath came into possession of the estates late of 
Sir William Pulteney. 

General Pulteney by his will dated Aug. 4, 1767, deyised all his messuages, grounds, 
lands, tenements, hereditaments and real estate in the county of Middlesex, and also all 
and every his manors, messuages, lands, tenements and hereditaments, and real estate in 
the county of Somerset, or any county adjacent to Somerset, and in the counties of 

D Montgomery, Salop and York, to trustees therein named, for 500 years. Remainder to 
the use of Frances Pulteney for life. Remainder to the first and other sons of the body 
of Frances Pulteney, successively in tail male with the several remainders over. 

General Pulteney died on Oct. 26, 1767, without issue. On his death, the defendant 
Mrs. Frances Pulteney, granddaughter of John, the second son of Sir William Pulteney, 
became heir of the body of Sir William Pulteney, and as such, became entitled to an 

E estate tail in such of the hereditaments as were devised by the will of Sir William 
Pulteney, by virtue of the limitations in that will to Sir William Pulteney, and the heirs 
of his body, if that limitation ‘was then in force. All the preceding limitations under 
that will were determined on the death of General Pulteney without issue. 

The question stated for the opinion of the court was whether so much of the estate 
comprised in the indenture dated Jan. 2, 1753, as was taken by the will of Sir William 

F Pulteney, deceased, passed by the will of William Earl of Bath, deceased. 


Kenyon for the plaintiffs: The question is whether the will of the Earl of Bath is a good 
appointment under the power contained in the indenture of Jan 2, 1753. In other words, 
whether it is for this purpose, a deed. I contend it is. 

First, it is observable with respect to powers in general, that they were a species of 

G transmutation of property unknown to the common law, prior to the Statute of Uses, 
27 Hen. 8, c. 10 [repealed]. At common law the only ancient conveyance of corporeal 
freeholds was by livery of seisin. Prior to the statute, courts of equity alone entertained 
questions of this kind, and the mode of construction which they exercised at that time 
was the same as they now exercise in the case of trusts. When the Statute of Uses gave 
the courts of law a power to judge uses, it must be supposed the legislature intended they 

H. should judge them by the same rules; for the only reason of giving the cognisance to 
them was for the sake of brevity and dispatch. However, in some of the early cases, the 
courts of law construed powers very rigidly. 

Powers are of three kinds: First, naked powers, unaccompanied with any interest. ‘To 
this species of powers only, the common law authorities apply, and the construction of 
them, like the construction of conditions to which they were compared, has been very 

J rigid. Secondly, powers granted to the donee of a particular estate. These powers 
having their foundation in the will of the donor, were formerly construed strictly in 
favour of the remainderman but no further. Of late even that strictness has been thought 
wrong so that now they are taken more liberally: Beale v. Beale (1); Zouch d. Woolston 
vy. Woolston (2). Thirdly, powers reserved by the donor to himself. These powers have 
always been taken largely, and the present power is of this class. For though before the 
recovery was suffered, the Earl of Bath was not absolute owner of the inheritance, yet 
after the recovery he became so, and Lord Pulteney was in the same situation. 

The question then will be whether it was Lord Bath’s intention to dispose of this 
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property. That it was his intention is manifest by the devise of Egremont house. Ifso, A 
the only remaining question is whether the instrument he has made use of was proper for 
the purpose. 

Although every will is certainly not a deed, yet if a will has all the essentials of a deed, 
as this will has, it shall be taken to be adeed. SPELMAN in his GLossaRy, under the titles 
Factum and Testamentum, defines them both by the common technical name of charta. 

A strong circumstance to show that the Earl of Bath meant this should be taken asadeed B 
is that the will is sealed, which is no part or ingredient of a will but is of the very essence 
ofadeed. Therefore, the substantial part of what the instrument giving the power en- 
joins has been complied with, which is all that is necessary. 

The circumstances are but cautions to prevent imposition, and so it is expressly laid 
down in Smith v. Ashton (3). In Earl of Montague v. Earl of Bath (4) the deed of revo- 
cation by the terms of the power was to be executed by six witnesses, three of whom (© 
were to be peers, whereas it was executed by three witnesses only. But Lorp SomERs 
said that had the duke in Jamaica had an express deliberate intention to revoke, and in 
order to testify it, had gone as far in pursuance of the circumstance as his condition in 
those parts would admit, that is, by having the competent number of witnesses though 
none of them were peers, equity might have cured the defect. 

In [Earl of Clanrickard’s Case (5)] Hob. at p. 277, it is held that the judges should be [) 
astute to assist the intention of parties, rather than work a wrong by enforcing rigid 
rules. The same doctrine is held in Sneed v. Sneed (6) ; Kibbet v. Lee (7); Tollet v. Tollet 
(8); and in Lorp Krve’s opinion in Dormer v. Thurland (9). These authorities agree that 
where the intention of the party to do the act is manifest, the power shall be construed 
liberally, and the execution of it favourably in support of such intention. Here the 
intention is manifest by a solemn and deliberate act which, although not a deed, has all 
the requisites of a deed and, therefore, in every material respect is substantially and 
essentially the same. 


Dunning for the defendant: A deed and a will are totally different things. The 
essence of a deed is sealing and delivering (Co. Lrrr. 35b.). As to the intention of the 
Earl of Bath that does not appear so clear, for the devise of Egremont house is not of F 
itself a sufficient proof that he meant to dispose of this property. 

As to the power, it is not of the class under which it has been ranked, for it is not a 
power proceeding from any original title or ancient dominion in Lord Bath. At the time 
of the recovery, Lord Bath was only tenant for life with the reversion in fee. The only 
object of the recovery was to let in Lady Bath’s jointure, and when that purpose was 
satisfied, Lord Bath remained in all other respects tenant for life in strict settlement. rel 

The power was a power given by his son, Lord Pulteney, with a view of enabling them 
to make a family settlement by some joint act during their lives, or to be exercised, in 
case of the death of either of them, by the survivor. 

The cases cited are not applicable to the present question. Sneed v. Sneed (6), was a 
case where children were unprovided for; and Jollet v. Tollet (8), was the case of a wife 
in the same circumstances. But in the present case Lord Darlington is neither wife 
child nor creditor. Dormer v. Thurland (9) was cited as a case in point. . 


LORD MANSFIELD, C.J.—Under the will of Sir William Pulteney, the Earl of Bath 
before he made his will and subject to his own chance of having issue male and to thn 
chance of his brother and several other persons having issue male, had, as heir of the body 
of the testator, an estate tail in the premises in question. That estate, if not docked bya 
common recovery, would have come to General Pulteney, his brother. Lord Bath, could I 
therefore, by virtue of the will of Sir William Pulteney, devise nothing by his one mat 
but his reversion in fee which, after an estate tail in an adverse claimant, was of no creat 
value. ‘To enable him to devise, it was necessary that he should resort to a ie re 
covery which, however, could not be suffered, without the assistance of hisson. His a 


duly joined init. By this recovery and also by the deed to make at ‘ 
it is provided: 2 ake a tenant to the praecipe 


“That subject to the Earl of Bath’s estate for life, and a jointure of £1,500 a year 


A 


<3 
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to Lady Bath, the estate should be limited to such person or persons, and upon 
such trusts as the Earl of Bath and Lord Pulteney by any their deed or deeds, 
either with or without power of revocation, to be executed under their hands and 
seals, and signed in the presence of two witnesses, should from time to time grant, 
direct, limit, and appoint ; and in case of the death of either of them, then that the 
survivor of them, by any deed or deeds executed as aforesaid, should alone grant, 
direct, limit, or appoint, and in default of such direction, and in the meantime to 
all the uses of Sir William Pulteney’s will.” 


After this, the Earl of Bath makes his will and by it he gives everything to General 
Pulteney absolutely except the spot of ground on which the Earl of Egremont’s house 
was built which he gives in strict settlement. These premises are a part of the estate 
devised by the will of Sir William Pulteney, and one agreement made of it at the bar is 
that Lord Bath meant to settle these premises in the particular manner stated, and, 
therefore, as against General Pulteney, there is a standing condition, namely, that if he 
will take any part he must not disturb the other devisees. That, however, is not the 
question sent to us, and as to the intention of Lord Bath, there is no strong intention one 
way or the other. The question before us is whether by the general words of the will this 
power so created is well executed. 

Be the value of the estate what it may, it does not alter the difficulty of the question. 
If the court has no doubt on a question, it is due to the parties that we should deliver our 
opinion without allowing them to litigate the matter further in a second or third argu- 
ment. 

I have no particle of doubt on this question. It is difficult to maintain on any prin- 
ciple of law, reason or convenience a distinction between equitable and legal executions 
of powers which were originally in their nature equitable, but are by the Statute of Uses 
transferred to common law. Counsel for the plaintiff has said truly that at common law 
powers were unknown. They were modifications of trusts and directions to the trustees 
which bound his conscience, and which he was compellable in a court of equity to execute. 
The Statute of Uses transferred entirely all that was equitable into a legal modification, 
and the courts of law were then bound to ask what was the equity because the statute 
said that the law should follow the equity. It has likewise been truly said that there 
were few cases on the execution of powers before the statute and none has come down to 
our time by way of precedents. 

Powers, therefore, being a new thing and the courts of law having no equitable pre- 
cedents in point to guide them, compared them at first to conditions which they are not 
at all like, and consequently held that they should be construed strictly. They looked 
on them in the light of powers vested in a third person over the estate of another man; 
whereas, in fact, they are only a different species of ownership and enjoyment of pro- 
perty. However, a long series of precedents has now settled in the Court of Chancery, 
that in the construction of powers, wherever the power is executed for a meritorious con- 
sideration, namely, as a provision for a wife or child or for the, benefit of creditors or 
purchasers, there the precise form prescribed for its execution need not be strictly 
pursued. And if it is now settled it is settled on principles that existed before. 

That being the case, courts of law ought to follow equity because there should be a 
general rule of property ; and if the courts of equity say so, we will presume that where 
the execution is for a meritorious consideration, a strict adherence to the precise form 
was not intended, and, therefore, it is not necessary. The moment the same tule is fixed 
and adopted at law, every man who creates and every man who is to exercise a power, 
understands what he is to do. In the construction of powers originally in their nature 
legal, courts of equity must follow the laws be the consideration ever 80 meritorious. 
For instance, powers by a tenant in tail to make leases under the statute, if not executed 
in the requisite form, no consideration ever so meritorious will avail. So with respect to 
powers under the Civil List Act, powers under particular family entails, as the case of the 
Duke of Bolton [quaere Roe d. Duke of Bolton v. Grantham (10)], etc., equity oan no 
more relieve from defects in them than it can from defects in a common recovery. 
principle on which the rule of construction in these cases is founded is, that there is 
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a great way. There, a power was given by will or any writing in ray of a will, s fi 
and attested by three or more witnesses, to Baron and Feme, to charge t 1e Piast: 4 Ww : 
£2,000 on the death of either first. ‘The husband died first, and by will ee x ie : 
attested by three witnesses but not sealed, charged the premises with — : - x - 
there strongly contended that the will was a sufficient execution of the power, erg m - 
according to the Statute of Frauds. Lorp Krve was of opinion that it was a eS : 
execution of the power because by will; and I own I should incline to that opinion. u 
it was determined by the judges of the King’s Bench that it was not. 
There are two cases, however, that were lately decided in the House of Lords, which 
have been construed more liberally. The first is Countess Dowager of Roscommon v. 
Fowke (11), on April 3, 1745, on an appeal from Ireland. Fowke and his wife made a 
settlement of the wife’s estate, with a power to the wife on contingencies which happened, 


in these words: 


‘By any writing under her hand and seal attested by two credible witnesses, not- 
withstanding her coverture, and as if she was sole and unmarried ; and by the same 
or any other deed, notwithstanding her coverture, to grant, limit, and appoint, etc. 


She, by will duly executed, without reference to her power, devised her lands within 
that power, and the question was whether the power was well executed by the will. The 
Court of Common Pleas in Ireland, certified to the Court of Chancery that it was, and so 
the House of Lords here adjudged it according to the opinion of the judges who attended. 
There were only two witnesses ; it was to be “by the same,” or ‘“‘any other deed.”’ It was 
contended these words did not apply to a will, but they laid hold of the words ‘‘any 
writing.” 

There was another case from Ireland last year in the House of Lords (Commons v. 
Marshall (12)), which was determined according to the opinion of the judges who atten- 
ded. It was a power to let leases for any time not exceeding 31 years, or three lives to 
commence in possession. ‘The execution of the power was a grant of a lease for 31 years 
or-three lives, whichever should last longest. This, it was contended, was in manifest 
opposition to the power because, instead of being a lease for one or other of the terms 
expressly as the power directed, it was a lease for one or other, as chance should direct. 
But according to the opinion of the judges present, it was a good execution of the power 
for 31 years and they rejected the words ‘‘three lives.”’ 

The doctrine of these authorities applies only to cases where there are words to lay 
hold of. The difficulty in the present case is that there are no words to lay hold of. The 
first requisite which the power prescribes is impossible to be performed by will, which is 
that it shall be by joint deed of Lord Bath and his son. There cannot be a joint will. It 
is true that the survivor has the same power. But then it is emphatically reserved to be 
executed by “‘deed”’: the word ‘‘deed”’ in the understanding of law has a technical sig- 
nification, to which a will is in no respect applicable. If any words had been thrown in, 
such as writing, instrument or other term of a general comprehensive meaning, it might 
have been fair to have taken advantage of it in favour of the intention. But here are no 
such general words nor any meritorious consideration. If there were, it might have 
fallen within the reasoning of 'ollet v. T'ollet (8), and all the other cases which say that in 
the execution of powers for a meritorious consideration, it is not necessary strictly to ad- 
here to the precise form. But those very cases show that, where there is no meritorious 


B 


F 
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A consideration, the intention of the person who creates the power cannot properly be ful- 
filled unless the form is strictly pursued. Therefore, in this case, there does not seem to 
me a possibility of saying that a will is a deed within the terms of this power and whatever 
the consequence may be, as we are clear in our opinion, the justice of the case requires 
that we should deliver that opinion now and certify accordin sly. 

The certificate was in these words: tb 


a 


ae nf 
Having considered the above case, and heard counsel on both sides, we are of 
opinion that the power given by the declaration of the uses of the recoverv above 
mentioned was not duly executed by the will of the late Earl of Bath: and conse- 
quently, that only the reversion in fee of the premises comprised in the said 
recovery, passed by his said will.”’ 
C 





D 
MORTIMER v. CAPPER 


[Lorp CHANCELLOR’s. Court (Lord Thurlow, L.C.), Trinity Term, 1782] 
[Reported 1 Bro.C.C. 156; 28 E.R. 1051] 


E Specific Performance—Sale of land—Contract—Impossibility of performance—Payment 
of annuity—Death of vendor before annuity payable. 

By a contract in writing an estate was sold by A. to the plaintiff for £200 and an 
annuity for A.’s life. A. died before the annuity became payable. In an action 
for specific performance against A.’s heir-at-law, 

Held: the agreement being fair, the court would order specific performance even 
though, through A.’s death, the annuity, which was a contingent payment, never 

| F became payable. 
| Notes. Considered: Pritchard v. Ovey (1820), 1 Jac. & W. 396. Applied: Kenney v. 
| Wexham (1822), 6 Madd. 355. Explained: Davies v. Cooper (1840), 5 My. & Cr. 270. 
Distinguished: Counter v. Macpherson (1845), 5 Moo.P.C.C. 83. Considered: Coles v. 
Bristowe (1868), L.R. 6 Eq. 149. Referred to: Bower v. Cooper (1843), 2 Hare, 408 ; 
Strickland v. Turner (1852), 7 Exch. 208. 
As to non-performance of conditions on plaintiff's part, see 36 Hatspury’s Laws 
(3rd Edn.) 309 et seq. ; and for cases see 40 Dicrst (Repl.) 199, and 44 Dienst (Repl.) 53. 


Cases referred to: 
(1) Baldwin v. Boulter (1776), unreported. 
(2) Cud vy. Rutter (1720), 1 P.Wms. 570; 2 Eq. Cas. Abr. 18; 24 E.R. 521; sub nom. 


H  Cuddoe vy. Rutter, 5 Via. Abr. 538; sub nom. Scould v. Butter, Prec. Ch. 534, 
L.C.; 44 Digest (Repl.) 26, 169. 
(3) Stent v. Bailis (1724), 2 P.Wms. 217; 24 E.R. 705, L.C.; 40 Digest (Repl.) 201, 
1635. 
(4) Pope v. Roots (1774), 1 Bro. Parl. Cas. 370; 1 E.R. 628, H.L. ; 40 Digest (Repl.) 
222, 1811. , 
rf (5) Cass v. Rudele (1693), 2 Vern. 280; 1 Eq. Cas. Abr. 25, pl. 8; 23 E.R. 781, H.L. ; 
40 Digest (Repl.) 199, 1612. 
(6) Anon. (circa 1725), cited in 6 Ves. at p. 24; 31 E.R. 919; 44 Digest (Repl.) 53, 
395. 
(7) Johnson v. Nott (1684), 1 Vern. 271; 23 E.R. 464; 25 Digest (Repl.) 295, 996. 
(8) Bromley v. Fettiplace (1700), Freem. Ch. 245; 22 E.R. 1187; sub nom. Bromley 
v. Jeffereys, Prec. Ch. 138; 2 Vern. 415; 44 Digest (Repl.) 29, 195. : 
(9) Jackson v, Lever (1792), 3 Bro.C.C. 605; 29 E.R. 724, L.C.; 44 Digest (Repl.) 105, 


850. 
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(10) Wyvill e. Bishop of Exeter (1815), 1 Price, 292; 145 E.R. 1406; 44 Digest (Repl.) 


84, 678. ; 

(11) Savage v. Taylor (1736), Cas. temp. Talb. 234; 25 E.R. 753 ; 44 Digest (Repl.) 49, 
352. 

Bill for specific performance of a cont 

Thomas Capper contracted to sell to 


ract for the sale of land. 

the plaintiff, Mortimer, a piece of ground which 
had descended to him ex parte materna, for £200 (to pay off a mortgage on it) and £50 
a year annuity to the vendor for his life. Capper died two days after the contract was 
reduced into writing. The plaintiff now filed his bill for specific performance against 
the heirs-at-law who, by their answers, insisted that no payment of the annuity having 
been ever made, the contract was void. The two sets of heirs contended respectively 
among themselves, that the estate descended, the one to the heir ex parte paterna, the 
other to the heir ex parte materna. Jones, who was the agent of Capper, had offered 
the purchase to several persons before Mortimer who took it on Jones’s statement of the 
value, and it was proved to be done with the approbation of Capper’s brother and 


? 


other friends. 
Arden for the plaintiff: The agreement being a fair transaction at the time, could not 
be affected by the subsequent event of Capper’s death. 


Hollist also for the plaintiff, cited Baldwin v. Boulter (1) to the following effect: 
Elizabeth Stephens, the plaintiff’s testatrix, having received a sum of £150, was desirous 
of purchasing an annuity for her own life. On application to Baldwin (the attorney) 
he calculated the value at about seven years purchase (supposing her sixty-five years of 
age) but finding she was seventy, he calculated it at five years purchase. These calcu- 
lations were shown to the defendant Boulter, a clergyman and relation of the family, 
who granted Mrs. Baldwin an annuity at ten years purchase, secured by his and his 
son’s bonds. Mrs. Baldwin died before any payment of the annuity. Lorp BaTHurst 
refused, all the circumstances, to set aside the transaction. 


Lloyd Kenyon for the heirs-at-law: The court refused to carry the agreements into 
specific execution in Cud v. Rutter (2). Soin the case of a house which is burnt down 
before the payment of the money.* The ground on which this is argued, that the 
moment the agreement is executed it has its full effect, would have applied in Stent v. 
Bailis (3) before Str JosEPH JEKYLL. 

Pope v. Roots (4) in the House of Lords was a case in point. Roots contracted on 
July 16 to sell to Pope, for an annuity. Roots lived to November but never received 
any payment, though by the terms of the contract, the first became due in October. 
The contract was not impeached but set aside on that ground only. Here the contract 
cannot be carried into execution, on account of the death of the party. The only dis- 
tinction between the cases is that here Capper’s mortgage was to be paid by Mortimer. 


[LORD THURLOW, L.C.—To decree for you, I must lay it down as a rule that where 
a bargain depends on a contingent event, which chance both the parties know, if the 
event turns out against one of the parties he must be discharged from his contract. 





* This is not a determined case, but onl in gi 

his i a deter y y put by Sir JosepH JEKYLL, M.R., in giving judg- 
areas Stent v. Bailis (3). The only determined case at all similar is that of ne e. Hudel 
falc ere a specific performance was decreed, but that case was said by Lorp Arstzy, L.C. 
le ‘ toast ie Lorp Baruurst], in Pope v. Roots (4), to be misreported [by VeRNoN], for 
sy dancin y the printed cases in the House of Lords, that Cass made a title in J anuary 
“bees y sete Mes executed, and the earthquake did not happen until July, 1692 that 
ag ate ena, admitted he had the £700 in his hands, and the decree was founded 
Ate, Ramus Sie aving been conveyed to him: see the note in 2 Vern. 280 

e distinction between Pope v. Roots (4), and th 

; t 0 V. , e present case, and Jackson v. Lever (9 
x fps out by Mr. Sua@pEN, VENDORS AND Purcuasers (5th Edn.) 240; that a cea 
appr? ee of the annuity having become due before the death of the vendor, the pur- 
see be = ie ors) or tender it, and, therefore, could not insist upon a specific perform 
6 3. , re . : . . . x 
Fiering abaaenoe) observations of MacponaLp, C.B., in Wyvill v. Bishop of Exeter (10) 


KE 
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There never was a case where an agreement was made more fairly, or more with the 
approbation of the family. How then is it to be impeached ?—that the annuitant died 
before a payment—that the bargain has turned out all adv 


antageous to one party, 
which was supposed to be fortuitous. ] 


Mansfield for the heirs ex parte materna: It is not of course to decree a specific per- 
formance of agreements. There is no reason that where an agreement becomes ex- 
tremely hard, and a man is to convey an estate for almost nothing, it should be carried 
into execution. Pope v. Roots (4) is a weaker case for the defendant than the present. 
This would not have been carried into execution against Capper. It is no doubt a very 
advantageous agreement for Mortimer. The only evidence to support the agreement 
is, that the witness (Capper, the cousin of the deceased) believed the vendor to be com- 
petent at the time. He had been twice confined and his health was extremely impaired. 
The ground was worth £1,300, and was sold for only £200, and £50 a year, for the life 
of Capper. . 


[LORD THURLOW, L.C.—I remember a case (Anon. (6)) of a contract for a piece of 
ground which was to be enclosed, for £20, and on a bill for specific performance, the 
defence was that it was worth £200, and although the contract was to be performed 
in futuro, neither party knowing the value, Smr JoserH JEKYLL, M.R., decreed a per- 
formance. | 


Ainge, to show that equity will not decree a performance of unreasonable agreements, 
cited Johnson v. Nott (7), Bromley v. Jeffereys (8); and that subsequent accidents will 
sometimes affect agreements, he cited Savage v. Taylor (11) and Pope v. Roots (4). 


LORD THURLOW, L.C.—The inquiry should be as to the value of an annuity for the 
life of Capper, in order to introduce the question whether an estate being disposed of 
for an annuity (which is a contingency) the contract shall fall to the ground if no pay- 
ment of the annuity shall be made. If the price be fair, the contract ought not to be 
cut down merely because the annuity, which is a contingent payment, never became 
payable. Let it be referred to the Master to inquire into the real value of the estate 
[at the time of the contract], and what sum Thomas Capper ought to have paid for such 
an annuity. 


we 
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R. v. WINDHAM 
[Court oF Kine’s BENCH (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 

January 25, 1776] 

[Reported 1 Cowp. 377; 98 E.R. 1139] 
Mandamus—Corporation—Seal— Refusal of custodian to affix seal. 

If a corporate officer refuses to apply the corporate seal in accordance with the’ 
legitimate directions to do so of a majority of the members of the corporation, the © 
latter may compel him to comply with that direction by mandamus. Where, 
therefore, the warden of Wadham College, Oxford, refused to affix the common 
seal of the college to an answer of the majority of the fellows to a bill filed against 
them in Chancery, contrary to his own private and separate answer, the court 

‘ granted a mandamus to compel him to do so. 
Notes. Referred to: R. v. Beeston (1789), 3 Term Rep. 592; Mill v. Hawker (1874), 
L.R. 9 Exch. 309. 
As to the seal of a corporation generally, see 9 HALSBURY’S Laws (3rd Edn.) 13 et seq. ; 
and for cases see 13 Diarst (Repl.) 196 et seq. 


Cases referred to: 
(1) Green v. Rutherford (1750), 1 Ves. Sen. 462; 27 E.R. 1144, L.C.; 8 Digest (Repl.) 
509, 2338. 
(2) R. v. Cambridge University (1765), 1 Wm. BI. 547; 3 Burr, 1647; 96 E.R. 316; 
13 Digest (Repl.) 227, 496. 


Application for mandamus. 

The majority of the fellows of Wadham College applied for a mandamus to be directed 
to the warden of the college, Doctor Windham, to compel him to affix the common seal 
of the college to an answer of the subwarden, bursars, dean and principal officers of the 
college, to a bill filed in the Court of Chancery by Thomas Lloyd against the warden, 
fellows and scholars. The object of the bill was to compel the execution of a lease 
according to an agreement alleged to have been made by the college, but which the 
fellows now insisted was not made by a majority of them, as it ought to have been. 
The warden disapproved of the answer of the fellows, and, therefore, had refused 
to put the seal of the college to it. 

The ground on which the application was made was that there was no other remedy 
by which the end could be specifically obtained. 


Kenyon for the plaintiff, supported the application. 


LORD MANSFIELD, C.J., stated the facts as set out above, and continued: In the 
Court of Chancery, when a bill is brought against a corporation, if the corporation is in 
contempt there is no remedy by way of proceeding for a contempt personally against 
the real parties who offend; but the mode of compulsion is by sequestration. In that 
case the plaintiff is to proceed to take possession of all the personal estate of the college, 
and if that will not make the members agree, he is to take possession by sequestrators 
of all the rents and profits of their real estate. 

This mode of proceeding would affect the whole body and punish the corporation at 
large ; but the corporation at large is not in fault here. The majority of the body has 
obeyed the process of the Court of Chancery as far as in their power lies, and are ready 
to put in their answer. However, an individual, the warden, whose act is necessary 
to render that answer complete, refuses to put the seal of the college to it. I believe 
it is the first instance of the kind and the Court of Chancery has staid its process for the 
oe in mercy to the acquiescing parties, that the present application might be 
made, 

Counsel for the plaintiff has said truly that where there is no other legal specific 
remedy to attain the ends of justice, the course must be by mandamus whick is & pre- 
rogative writ ; and the very form of it shows its object is to prevent a defect of justice. 


A 
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Thus it comes recommended by the Court of Chancery to have it specifically done. 
Further, the parties out of caution have applied likewise to the visitor, who acquiesces in 
the application to this court for a mandamus, and rightly. For who could entertain 
the idea of this being a dispute proper for the visitor to decide. It is not a private 
dispute but a suit by a third person against the whole body for the specific performance 
ofanagreement. An application to the visitor in such a case is nugatory, for he cannot 
compel a specific performance, but the court, if they have jurisdiction of the cause, 
will enforce it by their own means. So where an estate is in the college, that is, in the 
whole body, and they are to act in a trust, the visitor cannot meddle in a matter which 
is the proper subject of such trust ; see Green v. Rutherforth (1) before Lorp HaRDWICKE 
assisted by Sir JoHN STRANGE. 

Is it then new in principle to apply for a mandamus, to have a corporation seal put 
to an instrument? Certainly not. R. v. Cambridge University (2) is an authority on 
the subject. Here, the application is for a mandamus to compel the warden to put the 
seal to an answer. Ifthe parties have a right, we shall stop all proceedings by refusing 
it, for the Court of Chancery cannot proceed unless the seal is affixed. 

Doctor Windham seems to have misconceived the consequence of his affixing the seal 
to the answer of the fellows and to think it will make his corporate answer inconsistent 
with his private, separate answer. He is of opinion that the plaintiff’s suit is just, and 
that the agreement ought to be executed. His putting the college seal, however, does 
not contradict his private separate answer, and by refusing to put it, he defeats the end 
he wishes to obtain. 

As to the statute concerning the college seal being put, Dr. Windham contends for a 
negative and that the warden must be one. The words of the statute are these: 


“Hoe etiam volo, ut solicitudine cautum sit, ut nihil sigilletur, quod non per 
gardianum et majorem partem sociorum mature deliberatum concordatur, et per 
eosdem comprobatur.”’ 


I am clear that these words do not give the warden a negative. Warden and fellows 
are a description of the corporation and the expression ‘‘per eosdem,”’ without any 
repetition of the word gardianum must mean the major part of the body. Therefore, | 
am of opinion a mandamus ought to issue. 


ASTON, WILLES and ASHHURST, JJ., concurred. 


Rule absolute. 


be 
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LEMPRIERE AND ANOTHER v. PASLEY 


[Court oF Kina’s BeNcH (Ashhurst, Buller and Grose, JJ.), May 3, 1788] 
[Reported 2 Term Rep. 485; 100 E.R. 262] 
Bankruptcy—Property available for distribution—Property subject to lien of lender in 
respect of loan. 

The title of a trustee in bankruptcy [formerly assignees in bankruptcy] is merely: © 
derivative and whatever binds property in the hands of the bankrupt will bind it in 
the hands of the trustee. Where, therefore, the bankrupt before the bankruptcy 
has created an equitable lien on property (e.g., as security for a loan) the trustee 
takes that property subject to the lien and cannot retain it for the benefit of the 
creditors without paying off the charge which gave rise to the lien. ; 


Notes. Applied: Lucas v. Dorrien (1817), 1 Moore, C.P. 29. Considered: Nichols v. 
Clent (1817), 3 Price, 547. Distinguished: Burn v. Carvalho (1834), 1 Ad. & El. 883. 
Considered: Belcher v. Oldfield (1839), 6 Bing.N.C. 102. Referred to: Walley v. Mont- 
gomery (1803), 3 East, 585; Belcher v. Capper (1842), 4 Man. & G. 502; Peruvian Guano 
Oo. v. Dreyfus (1887), [1892] A.C. 170, n. 

As to property available for distribution in bankruptcy, see 2 Hatspury’s Laws (3rd 
Edn.) 404 et seq.; and for cases see 5 Dicrst (Repl.) 679 et seq. 


Cases referred to: 

(1) Green v. Farmer (1768), 4 Burr. 2214; 98 E.R. 154; 46 Digest (Repl.) 580, 540. 

(2) Brown v. Heathcote (1746), 1 Atk. 160; 26 E.R. 103; 5 Digest (Repl.) 820, 6924. 

(3) Falkener v. Case (1781), 1 Bro.C.C. 125; cited 2 Term Rep. at p. 491; 28 E.R. 
1029; 5 Digest (Repl.) 821, 6932. 

(4) Ryall v. Rowles (1750), 1 Ves. Sen. 348; 1 Atk. 165; 1 Wils. 260; 9 Bli.N.S. 377; 
27 E.R. 1074; 5 Digest (Repl.) 809, 6840. 

(5) Taylor v. Wheeler (1706), 2 Vern. 564; 2 Salk. 449; 1 Eq. Cas. Abr. 122, pl. 3, 
312, pl. 8; 23 E.R. 968; 5 Digest (Repl.) 682, 6012. 

(6) Ratcliff v. Davis (1610), 1 Bulst. 29; Cro. Jac. 244; Yelv. 178; Noy, 137; 80 E.R. 
733; 37 Digest (Repl.) 12, 75. 


Rule Nisi obtained by the defendant to set aside the verdict and for a new trial in an 
action of trover brought by the assignees of John Syeds, a bankrupt, to recover the 
value of about fifty tons of braziletto wood of which the defendant had taken possession 
under an assignment from Syeds, before his bankruptcy and a bill of lading endorsed 
by him afterwards. 

On Nov. 24, 1786, Syeds received advice from his correspondent, who resided at New 
Providence in the Bahamas by a letter dated Sept. 28, 1786, that he was about to 
ship the goods in question on board the Elizabeth, which would sail in seven weeks 
on his (Syeds’) account. Having procured insurance to be made on Nov. 28 Syeda 
applied to the defendant to advance money on the security of these goods and the policy 
of insurance thereon. Syeds was at this time already indebted to the defendant in the 
sum of £190 and upwards, and the defendant agreed to advance him £200 more on his 
note of hand, provided that the goods in question with the policy were assigned to 
him as a collateral security for both those sums. This was accordingly done by an 
instrument, stamped and dated Nov. 29, 1786, as follows: ; 


“These are to certify, that I John Syeds, of London, ship-broker, having effects in 
the hands of Messrs. Tinker and Forbes, merchants, of New Benviente and havin 

received advice from them, by letters dated Sept. 28 and 30 last chet the had 
engaged freight to ship on board the Elizabeth, bound for this rors who ween sail 
in N’ ovember, 1786, about 50 tons of braziletto on my account, I ah hereby engage 
a oblige myself, my heirs, executors, administrators, or penare to seen aloe 
2 set over, to J ohn Pasley, Esq., the whole of the said braziletto shipped on board 
the said ship Elizabeth, in consideration of £400 being advanced to me by the said 
John Pasley, as a security for the payment of my notes of hand given him for the 
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A money received by me from him. And further, I oblige myself to deposit in his 
hands the policy of insurance made on the said braziletto, and as soon as the bill of 
lading is transmitted to me to endorse and deliver the same over to him his heirs, 
ete. And further, it is to be understood that if the said braziletto by any accident 
should not produce to the said John Pasley the amount of the said £400 advanced to 

43 me, | engage myself, my heirs, etc., to make the same deficiency good on demand. 

And if the said braziletto should produce more than the above sum advanced me, 
after all charges and interest are paid, the balance of the same remaining is to be 
placed to my credit.” 


This was signed by John Syeds. 
The policy and the letters of advice were deposited with the defendant at this time, 

C and the bill of lading was endorsed over to him as soon as it arrived, but not until after 
the act of bankruptcy which the defendant committed on Feb. 2, 1787, and the com- 
mission issued on Feb. 10. On the arrival of the ship in April, the goods were delivered 
by the captain to the defendant, who paid the freight and charges in respect thereof. 
No tender was made by the plaintiffs of the amount of these charges when the goods 
were demanded. 

D Grosz, J., making his report, said that it appeared very clearly that the defendant 
was resolved to dispute the question as to the right of possession to these goods, and, 
therefore, it would have been nugatory to have tendered the freight to him. The 
principal question was: What right passed under the assignment to the defendant, 
and whether he had a right to retain possession as against the assignees in bankruptcy, 
the bill of lading not having been indorsed to him till after the bankruptcy. He (the: 

E learned judge) was of opinion that the legal property in the goods remained in the 
bankrupt till the endorsement and he could not divest himself of it after his bankruptcy 
in prejudice to the rest of his creditors. He, therefore, refused to nonsuit the plaintiffs 
who thereupon obtained a verdict. A rule having been granted to show cause why 
the verdict should not be set aside and a new trial granted. 


Bearcroft and Erskine for the plaintiffs, showed cause against the rule. 
FE Piggott and S. Heywood for the defendant, supported the rule. 


Our. adv. vult. 


May 3, 1788. ASHHURST, J., delivered the following opinion of the court: Two 
questions have been made—(i) whether the plaintiff could at any rate recover in this 
action without first tendering the freight and charges; (ii) which is the principal question, 

G whether the defendant in the circumstances of the case has not such a property as en- 
titles him to hold against the plaintiffs. 

As to the first question, the court have already intimated an opinion, namely, that, if 
the defendant is to be considered as a mere wrongdoer, the plaintiffs would have no 
oceasion to tender him an indemnification for expenses incurred by him in order 
to obtain a wrongful possession. The second question is a material one, in 

Hi order to the discussing of which I shall lay down the following principles which 
appear to me to be clear. As between a person who has an equitable lien and a third 
person who purchases the thing for a valuable consideration and without notice, the 
prior equitable lien shall not overreach the title of the vendee. For the title of him who 
has both a fair possession and an equitable title shall be preferred to that of a mere 
equitable interest. But as between the person who has the equitable lien and the assig- 

] nees, if the lien subsisted before the bankruptcy, they shall never recover Or retain the 
thing without discharging the money due. The party who has the equitable lien ought 

_ not to be on a footing with the rest of the creditors for whom the assignees are trustees, 
for the creditors at large trusted to a personal credit, but he who has the lien never gave 

a personal credit, but trusted to the thing. The money lent to the bankrupt would 

~ never have become a part of the assets of the bankrupt had it not been lent upon the 
credit of the thing pledged, and when the money is taken out of the bankrupt’s effects 
and repaid, they are only just where they would have been if the money had never ae 
advanced. As between the person having the lien and the assignees, they must stanc 


be 
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in the place of the bankrupt, and take his property subject to all the equitable liens to 
which it would have been subject in the hands of the bankrupt himself. By the act of 
only get the legal right. ‘The bankrupt himself had the legal right 
before the bankruptcy, but he could never retain the thing against the lien without 
paying the money borrowed. So neither can the assignees. Nor if the party obtains 
the possession, can they get it from him without paying the money advanced. For the 
retaining the thing agreeable to a lawful stipulation between him and the bankrupt, 
previous to the bankruptcy, can never even in a court of law be said to be a wrongful 


bankruptcy they 


conversion. 
If the case rested on principles of reasoning only, I should have very little doubt, but 


this reasoning is likewise supported by authority. I will first premise, as a ground, that 
whatever may be set off in a court of equity on the ground of lien may likewise be set 
off in an action of trover. This was expressly laid down by Lorp MANSFIELD, in 
Htreen v. Farmer (1). Taking that proposition to be law, Brown v. Heathcote (2), applies 
very strongly to this case. There Williams and his partner gave a bond to Heathcote 
for £1,200, and the same day by deed assigned to him the goods in two ships then at sea, 
and also delivered to him thirteen bills of lading and policies of insurance, the latter of 
which was endorsed to him, but the bills of lading were not. A bill was brought by the 
assignees of Williams, insisting that, as Williams had acted as visible owner of the ship 
and cargo, which were never put into the possession of the defendant, the plaintiffs were 
entitled to them for the benefit of the creditors. But the court was of opinion that 
everything which could show a right to the ship and cargo being delivered over to 
Heathcote, the bankrupt could no longer be said to have the order and disposition of 
them, and, therefore, the case did not fall within the meaning of the Bankrupts Act, 1623, 
and consequently that Heathcote had a right to retain the ship and cargo till the money 
was paid. That case is very similar to the present, for, though there was an assignment 
of the bill of lading and here only an agreement to assign, yet that makes no difference 
as neither conveys more than the equitable title. 

Falkener v. Case (3), which is reported shortly at 1 Bro.C.C. 125, seems to apply to 
the present, but I cite it from a manuscript note which is somewhat more full. It was 
heard in the Court of Chancery on Nov. 21, 1781. Falkener was the executor of Crow- 
der, and the note states that Case, owing £6,000 to Crowder, on a bond, with some arrears 
of interest, for securing the same in April, 1777, gave Crowder a bill of sale of three 
ships, the Banett, which had lately sailed from Liverpool to Jamaica, the Fancy then 
lying in the dock at Liverpool, and the Anna, then building 


“and all policies of insurance, sum and sums of money whatever then insured or to 
be insured upon the said ship or vessels, or any of them, to hold the said three several 
ships or vessels and other the premises to the testator, his executors, etc., as his 
and their own proper goods and chattels.”’ 


Case covenanted that he would 


“from time to time at his own proper charges cause the same three ships to be 
sufficiently and properly insured, and to continue the same insured, while the 
same vessels should respectively be out of the said port of Liverpool upon any 
voyage whatsoever; and in case of any loss should and would pay the money due 
and to be recovered upon any such policy or policies of insurance to the said T. 
Crowder, his executors, etc., for the purpose of paying and satisfying to him or them 
the said £6,000 and all interest, and other money, due and to become due to him on 
the said bond,”’ 


with a proviso for redemption before Aug. 1 then next. The Fancy and Anna lay at 
Liverpool for some time after the bill of sale was executed. The Banett returned to 
cote and sailed on another voyage; but Crowder never took possession of any of 
hem. 

Soon after the Banett had sailed in J anuary, 1778, Crowder applied to Case to deliver 
up to him the policies he had covenanted to get effected on the respective ships It 
then appeared that Case had insured in London upon the ship Fancy £2,000 and a ae 
suin upon her cargo in the same policy with one Barclay an insurance broker nd 
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retained the policy as a security for the premiums and also for the balance due from Case 
on his general account. Case was, therefore, not able to deliver it over to Crowder, but 
he informed him that such insurance had been made, and offered to give him an order 
to recover in case of loss and deliver to him another policy on the same ship for £600 
which had been effected in Liverpool. 

On Mar. 23, 1778, a commission of bankruptcy issued against Case, and it was not 
disputed in the arguments that he had committed acts of bankruptcy in November, 
1777, but it was not so alleged in either the bill or answer. The ship Fancy was captured 
by an American privateer on the coast of Africa on Mar. 6, 1778, and as soon as Crowder 
heard of it, which was not till the beginning of J uly, 1778, he applied to Barclay to give 
up the policy, who refused unless Crowder would pay the balance of the account due to 
him (Barclay) from Case, which was £779 lls., and indemnify him. Crowder declined 
to do this, but the assignees acceded to these terms, possessed themselves of the policy, 
and thereupon received from the bulk of the underwriters the amount of their sub- 
scriptions. Crowder filed a bill against the bankrupt and the assignees, praying that 
the assignees might be decreed to account with him for all the money received from 
these two policies, and, in case any part of such money was received, that the assignees 
might either recover and pay the same to him or deliver the policy of insurance in their 
hands to the plaintiff, consent to his receiving the money due on both policies, and em- 
power him to make use of their names for recovering and receiving it on the plaintiff's 
indemnifying them therein, which he thereby agreed and offered to do. 

After the defendants had put in their answer, on Feb. 26, 1780, Crowder died, and the 
Suit was revived and carried on by his executor. Kunyov, for the plaintiff, stated the 
facts, and acknowledged that no delivery accompanied the bill of sale, and that, from 
not having taken possession, the plaintiff must give up all claim to the ships. The whole 
question was upon the policy on the ship Fancy, and he contended that, though the 
ships did not pass, the policies of insurance did pass. By the bankruptcy laws nothing 
passes to the assignees, but what the bankrupt was in possession of at the time of his 
bankruptcy, clear of any special lien thereon. The Solicitor-General, Str WiLLIAM 
MANSFIELD, for the defendant said: “In this case, if the bankrupt had remained solvent, it 
would have entitled Crowder to come for performance of the agreement. This policy 
(meaning that made in London) rested in the hands of the bankrupt: Ryall v. Rowles (4). 
This is merely an equitable assignment of the policy, and within Ryall v. Rowles (4). 
Besides, these defendants insist on an act of bankruptcy so early as November, 1777, 
and, if that were in November, 1777, it is incumbent on the plaintiff to make out that the 
covenant in 1777, unaccompanied with delivery, was an actual assignment.’’ ‘THOMSON, 
for the plaintiff, said: ‘‘It is perfectly immaterial whether the act of bankruptcy was in 
November, 1777, or not, for the plaintiff’s title depends on the deed in April, 1777. 
This is a clear assignment in equity of all policies to be made subsequent to that deed. 
The policy on the Fancy was made in July, 1777, and the assignees are bound by all the 
covenants of the bankrupt: Zaylor v. Wheeler (5). The London policy was not in the 
custody of the bankrupt, but in the possession of Barclay, who had a special lien upon 
it. Crowder was in the situation of a second mortgagee of this policy. This is not 
within the Bankrupts Act, 1623, being a chose in action. In case of a pawn the condi- 
tion is personal, and the executor of the pawner cannot redeem it: Ratcliff v. Davis (6) 
(Yelv. 178).”’ The Lorp CHaNncELLoR asked whether, in case of a pawn, the assignees 
can claim it if the bankrupt do not redeem it prior to the act of bankruptcy. In case 
of ships at sea, where actual possession cannot be given, symbolical possession is suffici- 
ent. Kenyon, in reply, observed that, if a person, prior to his bankruptcy, enter into 
a covenant that binds the property, that property is subject to the covenant. The 
statute of James did not apply to the argument the Solicitor-General drew from it. In 
this case the property was not in the hands of Case, nor could it furnish him with false 
credit. It was said Barclay held the property for the bankrupt, but he held it for 
Crowder. This policy was in fact a pledge or pawn, and if the statute of King James 
had not existed, there never was a clearer case. : 

The Lorp CHANCELLOR admitted, that if the question had been concerning a bond, 
or any chose in action that had remained in the possession of the bankrupt at the time 
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en within the statute of James. The question, 
that statute to the case. In April, 1777, Case, 


having assigned over the vessel, assigned all policies to Crowder e peeks a 
debt due at the time, and, therefore, as to consideration, the ee a a 
July following he made a policy on the Fancy, but the broker, = ; ee i aa 
would not part with the policy till he had been paid what - ue is st A pune 
agreed that the policy should lie with the broker as a security for pay es a ‘ a: 
The Lorp CHANCELLOR went on to say: ‘‘There seems to me to be no di ee re. » : 
where effects which have been in possession of the pawner are pledged = goods t : e 
has a property in are left in the hands of a third person, for I consider t ee vier - 
pledges. ‘Taking this as a pawn, I should consider, first, what the case wou i ei 
statute of James did not affect it; and then what effect that statute has. If t ere were 
no such statute in the present case, it would be clear that the plaintiff did obtain pues 
interest which he is now seeking in the subject. The policy of insurance was in Barclay’s 
hands, and Crowder in equity acquired a right in that policy, and this court would not 
turn him round to seek his relief against Case. It is clear, abstracted from the statute, 
that whatever binds a subject of property in the hands of the bankrupt will bind it in 
the hands of the assignees. Their title is merely derivative, and they take the property 
of the bankrupt subject to all equitable liens on it that bound it in the hands of the 
bankrupt, and here, if there had been no such statute, the assignees would have been 
bound by this contract of the bankrupt. The question therefore is, secondly, whether 


this statute affects this case. The words are: 
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of the bankruptcy, it would have be 
therefore, was upon the application of 


‘If any person at the time he shall become bankrupt shall, by the consent of the 
true owner, have in his possession any goods or chattels, whereof he shall be the 
reputed owner, the commissioners shall have power to dispose of the same for the 


benefit of his creditors.’ 


The question, therefore, is whether the bankrupt’s interest in this subject falls under the 
words goods and chattels in the Act, whether that interest resided in the bankrupt in 
any right of form or possession at the time of the bankruptcy. His right was merely 
equitable to redeem Barclay. Barclay had possession against the bankrupt, and the 
bankrupt had only a right to redeem. The bankrupt, when solvent, assigned all his 
interest to a stranger. It is objected that he did not then deliver possession, but he 
had not the possession to deliver ; he had barely the right of redemption. He did, there- 
fore, as it seems, all that he could do, assign all his equitable right to the plaintiff. 
The statute is to be considered as a jus positivum, and here it is impossible to charge 
the assignee of this equity with having left the possession of the thing assigned in the 
hands of the bankrupt. In cases where ships are at sea, symbolical possession is allowed, 
and this is much clearer of the objection of possession on the behalf of Crowder. But 
it is.argued that Crowder should have given notice to Barclay of his equitable interest, 
which would have been publishing to the world that the property did not belong to the 
bankrupt. The first answer is that there was not a scintilla of property in the bankrupt. 
And, secondly, supposing notice had been given, it would have been a transaction 
merely between Crowder and Barclay. -The consequence is that the assignees must 
account for all money received on Barclay’s policy as far as it affected the ship, but 
not on the other policy underwritten at Liverpool which remained in the bankrupt’s 
hands, and delivered by him subsequent to the act of bankruptcy committed, if the act 
of bankruptcy preceded the delivery of that policy by the bankrupt to Crowder, the 
parties to be at liberty to try that fact if they think proper.” 

That case applies strongly to the present. It might be a great inconvenience to 
commerce if it were to be laid down as law that a man could never take up money upon 
the credit of goods consigned till they actually arrived in port. There seems to be no 
inconvenience on the other side, nor can it be any inlet to fraud, for no other person can 
be taken in to lend money on the credit of the cargo after the party has delivered over 
all the documents to him who has the first lien: Therefore, on the whole, we think the 
verdict wrong, and that there ought to be a new trial. 

Rule absolute. 
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BRISTOW v. WARDE 


[Lorp CHANCELLOR’s Court (Lord Loughborough, L.C.), June 29, 31, July 1, 1794] 
[Reported 2 Ves. 336; 30 E.R. 660] 
Power of Appointment—Exercise—Defective exercise—Defect as to part of exercise— 

Effect on validity of remaining part. 

W here a testator, in exercising a power of appointment conferred on him by a 
marriage settlement, made an appointment which was defective as to part, 

Held: the fact that the appointment was defective as to part did not render the 
whole void, and, therefore, there was no right in the court to rescind the gifts which 
were validly appointed. 

Election—Will—A pplication of doctrine—Compensation—A vailability of interest 

passing by will. . 

The doctrine of election can only apply where there is a fund available for compen- 
sation. If an election is made contrary to the terms of a will, the doctrine cannot 
be applied unless the interest which would pass by the will can be laid hold of to 
compensate for what is taken away. In all cases there must be some free, dispos- 
able property given which can be made a compensation for what the testator takes 
away. 

Settlement—“ Issue”’—Inclusion of grandchildren—Restriction to children on con- 
struction. 

The word “‘issue”’ in a settlement may have a larger meaning than “children”’ 
in many cases. Grandchildren are issue, but the meaning of issue may be re- 
stricted to children on the interpretation of the settlement. 


Notes. Considered: Wilson v. Piggott (1794), post, p. 539; Mackinley v. Sisson (1837), 
8 Sim. 561; Re Fowler’s Trusts (1859), 27 Beav. 362; Peover v. Hassel (1861), 1 John. 
& H. 341. Explained: Minton v. Kirkwood (1868), 3 Ch. App. 614. Referred to: 
Smith v. Camelford (1795), 2 Ves. 698; Vanderzee v. Aclom (1799), 4 Ves. 771; Spencer v. 
Spencer (1800), 5 Ves. 362; Kemp v. Kemp (1801), 5 Ves. 849; Butcher v. Butcher, 
Gooday v. Butcher (1812), 1 Ves. & B. 79; Hewitt v. Dacre (1838), 2 Veen. 622; Wood 
v. Wood (1870), L.R. 10 Eq. 220; Re Aston, Ingram v. Papillon, [1897] 2 Ch. 574. 

As to the defective execution of a power of appointment, see 30 Hatspury’s Laws 
(3rd Edn.) 272-275, and as to the doctrine of election, see ibid., vol. 14, pp. 588-598. 
For cases see 37 Diaust (Repl.) 371-375, 20 Dicsst (Repl.) 425 et seq. 


Case referred to: 
(1) Pitt v. Jackson (1786), 2 Bro.C.C, 51; 29 E.R. 27; 37 Digest (Repl.) 366, 7021. 


Also referred to in argument: 
Lord Spencer v. Duke of Marlborough (1763), 3 Bro. Parl. Cas. 232; 37 Digest (Repl.) 


77, 178. 
Hockley v. Mawbey (1790), 1 Ves. 143 ; 30 E.R. 271, L.C.; 49 Digest (Repl.) 762, 7144. 
Chapman v. Brown (1767), 3 Bro. Parl. Cas. 269; 1 E.R. 1312; sub nom. Chapman d. 
Oliver v. Brown, 3 Burr. 1626, H.L.; 49 Digest (Repl.) 853, 8006. 
Alexander v. Alexander (1755), 2 Ves. Sen. 640; 28 E.R. 408; 37 Digest (Repl.) 261, 


204. 

Maddison v. Andrew (1747), 1 Ves. Sen. 57; 27 E.R. 889, L.C.; 37 Digest (Repl.) 310, 
602. 

Robinson v. Hardcastle (1788), 2 Term Rep. 241; 100 E.R. 131; 37 Digest (Repl.) 368, 
1035. 


Adams v. Adams (1777), 2 Cowp. 651; 98 E.R. 1289; 37 Digest (Repl.) 366, 1020. 
Doe d. Duke of Devonshire v. Lord Cavendish (1782), 3 Doug.K.B. 48; 4 Term Rep. 
741, n.; 99 E.R. 532; 37 Digest (Repl.) 368, 1041. 


Bill filed by the children of the testator, John Bristow, to have the several claims 
upon certain fands and their produce ascertained, and other relief, 
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48 inte iage of John Bristow and Ann 

By articles executed in 1733 diye panes oF ee are ty ka 
Judith Foissin and that her fortune . nsiste Tnideration of thevmameciais (Veeaen seine 
by her mother Louisa Girardot Foissin an cont 4 tavéthde 

; ' ; ‘1.300 during her life), it was agreed that those sums, toge 
Beeeald the usveresh Ok vs s istow, should be invested in the purchase of South 
with £3,000 to be advanced by John Bris ra aa Foissin the yearly produce of £1,300 
aaa i ae pias rear tr to fae Bristoy for the joint lives of him 
or her life and th Nits ; 
Ha his ened wife. If he should die pas his wife sone rie bes a os ster 

is ase, or leaving her enceinte of one or more ¢ or ¢ s 

SS BERS = ee that the dividends should be paid oe as 4: her ome 
subject to the trust as to the £1,300, and after her decease the capital shou age 
in such manner as John Bristow should appoint by any deed or writing, atteste 9 jy 
or more credible witnesses, or by his will. For want of such appointment the said-capita 
was, after the decease of Ann Judith, to be divided among the issue of the eerie, 
share and share alike, at their respective ages of 21, the interest to be applied towards 
their maintenance and education with benefit of survivorship in case of the death of 
any before 21, with a power to the trustees and the survivor, etc., with consent of the 
husband and wife or the survivor to sell and assign the funds or securities wherein the 
£6,000 should have been invested and to invest the produce in the purchase of govern- 
ment or other securities or of lands of inheritance in fee simple, subject to the same trusts. 
It was further agreed that if, during the intended marriage, any sum or sums should fall 
to the wife by inheritance or otherwise, the same should be invested, with consent in 
writing of the husband and wife or the survivor, in the purchase of government or other 
securities, or of lands of inheritance in fee simple in the names of the same trustees in 
trust for John Bristow during the joint lives of him and his wife, and in case of his death 
during her life leaving issue of the marriage or leaving her enceinte for her for life, and 
after her decease to apply the capital in such manner as John Bristow should by deed 
or will appoint, for want of such appointment, among the issue of the marriage, share 
and share alike, at their ages of 21, with an allowance of the produce for maintenance 
and education and with survivorship, in case of the death of any before 21. Between 
the execution of these articles and the marriage it was agreed, by a memorandum 
endorsed, that two other sums of £1,000 each, to be advanced by John Girardot de 
Tilleaux, uncle of Ann Judith, then invested in new South Sea annuities in the names of 
trustees, should be subject to the trusts contained in the articles. 

The marriage took place, and the several funds were laid out according to the articles. 
In 1739, with consent of the husband and wife a suit was instituted in the Court of 
Chancery for the purpose of having the funds sold and the produce invested in the pur- 
chase of a freehold estate in the county of Norfolk, and to have a new trustee appointed 
in the room of one deceased. Under the decree in that suit by lease and release of 
Mar. 17 and 18, 1739, the manor of Quidenham, in the county of Norfolk, was conveyed 
to the surviving trustees in the articles and a new trustee for 99 years to secure an 
annuity of £52 per annum to Louisa Girardot Foissin for life, which she agreed to accept 
in lieu of what she was entitled to under the articles, remainder to John Bristow and his 
assigns during the joint lives of him and-his wife, remainder to the same trustees to pre- 
serve contingent remainders to certain uses therein-expressed if the husband should 
die in the lifetime of the wife without issue, or there being such, all of them should die 
under 21 and unmarried; remainder in case he should die in her lifetime leaving any 
child or children of her body by him begotten living at his decease or afterwards born 
alive, to the use of the wife and her assigns for life ; remainder to the use of all the child 
or children of John Bristow and Ann his wife in such shares (there being more than one) 
as John Bristow, by any deed or writing under his hand, attested by two or more credible 
witnesses or by his last will and testament in writing witnessed as aforesaid should 
direct and appoint, and for want of such appointment, to the use of the said child or 
children of John Bristow and Ann his wife, begotten and to be begotten, and the heirs 
of the body of such child or children lawfully issuing, if more than one, share and share 
alike, and in default of issue of any of the said children that the share of such child or 
children having no issue should be divided among the survivors of them share and share 
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alike ; remainder, in default of such issue, to the use of the right heirs of John Bristow 
for ever. By these indentures it was declared, that nothing therein should prejudice the 
agreement in the articles for laying out such sum or sums as should fall to the wife during 
her coverture, in the manner therein mentioned. 3 

John Bristow continued in possession of the settled estates until 1765, when they were 
by Act of Parliament vested in other trustees in trust to sell, and that the produce should 
be paid into the bank in the name of the Accountant-General and laid out in redeemable 
4 per cent. annuities till a proper purchase of lands in fee simple should be found, to be 
settled upon the same uses and trusts as those of the settlement of 1739, and that the 
dividends in the meantime should be paid to such persons as would have been entitled 
to the rents and profits of the lands under the Act. The settled estates were sold accord- 
ingly, and the produce laid out in the sum of £20,737 4s. 7d. 4 per cent. bank annuities, 
and the interest and dividends were paid to John Bristow during his life. 

On Noy. 14, 1768, John Bristow died, leaving his wife Ann and eleven children issue 
of that marriage surviving. By his will, dated Oct, 24, 1768, duly executed to pass 
real estate, he recited the articles, the settlement, the Act of Parliament, and the pur- 
chase of stock under it, and that his wife, under the will of Andrew Girardot, became 
entitled to the sum of £1,027 12s. 3d. which had not been laid out pursuant to the 
articles, but remained due to him, and that his wife was also entitled, under the will of 
Margaret Girardot de Prefond, to a sum not received or laid out pursuant to the articles, 
and that he was possessed of or entitled to several annuities in France, one of 2,200 
livres tournais of the government of France, payable during the life of his wife, another 


“of 2,300 livres tournais of the French East India Co. payable during the joint lives of 


his wife and his daughter, Mary Bristow, and the survivor. He gave both those an- 
nuities to his wife for life. After her decease he gave the annuity of 2,300 livres tournais 
to his daughter Mary, and in pursuance of the power given by the marriage articles he 
appointed, after the decease of his wife, to Henry Bristow his eldest son, the money 
which then was, or should at any time thereafter be, received of the legacies of Andrew 
Girardot and Margaret Girardot de Prefond, upon trust, after the decease of Ann Judith 
Bristow, to pay the profits thereof to his son Henry for his life, and after his decease, 
the testator appointed the amount of the legacies, which were to be invested pursuant 
to the articles, to and among any child or children, issue of the marriage of his son 
Henry with his then wife, in such shares and manner as Henry should, by any deed or 
writing under his hand, or by his last will and testament, direct and appoint. By virtue 
of the power vested in him by the articles he appointed, after the decease of his wife, 
the sum of £20,737 4s. 7d. 4 per cent. bank annuities to and among his children in the 
shares and manner following. To his daughter, Ann Margaret Hobart, £1,000 upon 
trust to pay the profits and dividends to Henry Hobart, her husband, during his life, 
and after his decease to pay the same to Ann Margaret Hobart for her life if she should 
survive her husband, and after the decease of both to pay and transfer the said £1,000 
to and among their issue in such shares if more than one, and in such manner, as he or 
she should appoint. Reciting that on the marriage of his daughter Catherine with 
General Fraser in 1765, he had appointed to her, after the death of his wife, the sum of 
£2,500 to the uses of that marriage, he confirmed that appointment, and further ap- 
pointed to her £1,000 to pay the profits and dividends thereof to her for her own use 
for life, and after her decease he directed this £1,000 to be transferred to and among 
any child or children she might or should have in such share or shares and in such manner 
as she should direct or appoint, and if she should die not leaving any children, he gave 
and appointed the said stock to his son Henry upon trust for the purposes expressed in 
the appointment to him of the legacies. He gave to his daughter Louisa Bristow 
£1,800 absolutely, and to his daughter Frances Neave £500 in trust to pay the profits 
and dividends to her husband Richard Neave for his life, after his decease to her for life 
if she should survive him, and, after the decease of both, to transfer the stock to and 
among any children, issue of their marriage, in such share or shares, and in such 
manner as he or she should appoint. The testator mentioned that the shares of Mrs. 
Hobart and Mrs. Neave were so small on account of what he had before given them 
upon marriage. He gave his daughter Mary Bristow £500, if she should, after the 
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decease of his wife, be entitled to, or become possessed of the annuity pple 
livres tournais of the French East India Co. before given to her, ae : ie 5 
then he gave her £800 for her share of the said stock. He gave his par 
daughters, ‘Elizabeth, Caroline, and Sophia, £1,000 each; to his son John Bristow, 
£9,000, and to his son William Bristow, £1,800; and he gave and appointed to 
his son Henry all the residue and remainder of the stock in trust for the same uses and 
purposes as those expressed in the before-mentioned appointment to him of the legacies 
under the wills of Andrew Girardot and Margaret Girardot de Prefond. He directed that 
there should be benefit of survivorship between his five daughters Elizabeth, Caroline, 
Louisa, Mary, and Sophia, in case of the death of any of them unmarried, and before 
their shares should be payable, and he appointed Ann Judith Bristow, Henry Hobart, 
and Henry Bristow, executors. ; es 

The legacy under the will of Andrew Girardot was not laid out under the articles, but 
remained due from the estate of John Bristow, the testator, at the death of his widow. 
The legacy under the will of Margaret Girardot de Prefond was not laid out under the 
articles, but at the death of Ann Judith Bristow, who received the interest for her life, 
was vested in £1,078 ls. 6d. bank stock in the names of trustees. Henry Bristow, Ann 
Margaret Hobart, and Sophia Bristow, died during the life of their mother. Henry left 
two children, George and Catherine Annabella Bristow, but he made no appointment 
under the power given him by his father’s will, and died intestate. Mrs. Hobart left 
her husband and four children surviving her. Sophia Bristow left a will, executed so 
as to pass personal estate only, and made her sister Mary sole executrix. George Bris- 
tow, the son of her brother, Henry, was her heir. In 1788 Ann Judith Bristow died, 
leaving eight children surviving. Mary Bristow never received any part of the annuity 
of 2,300 livres tournais. 

The bill was filed by John Bristow and other children of the testator to have the several 
claims upon these funds and their produce ascertained and the necessary accounts 
taken, and a direction that such parts of the £20,737 4s. 7d. then reduced to 3 per cent. 
annuities, and £1,078 1s. 6d. bank stock, and £1,027 12s. 3d., or the money which should 
be received on account thereof, as were absolutely disposed of by the will of John Bris- 
tow, and the residue of the two last funds should be transferred and paid to the persons 
entitled, and that the residue of the first should be laid out in the purchase of lands 
fee simple upon the trusts and pursuant to the directions of the Act of Parliament, and, 
further, the rents and profits and the interest and dividends of the residue of that sum 
in the meantime should be paid to the persons entitled, or that such residue should be 
distributed as the court should direct. 

The questions raised were, first, whether the appointments to Mrs. Hobart and Mrs. 
Neave were illusory, and, therefore, the whole was void ; secondly, whether the appoint- 
ments to the grandchildren and to the husbands of the daughters were an excess of 
power, and, if so, whether the former could be executed cy-prés by giving estates tail to 
the children ; thirdly, those appointments were bad, or any-of them, whether the whole 
should be void or the excess only, and in the latter case how so much as was ill-appointed 
should be disposed of; fourthly, whether those taking under the execution were pre- 
cluded by a case of election from disputing any part of it ; and, fifthly, whether the funds 
were to be considered as land or money. 


Sir John Scott, Sir John Mitford, and Stanley, for the plaintiffs. 
Hardinge and Campbell for the son of Mrs. Hobart. 
Piggott for Mr. and Mrs. Neave. 


Mansfield, Lloyd, Richards, and Hollist for the widow and children of Henry Bristow. 
Romilly for Mr. Hobart. 


LORD LOUGHBOROUGH, L.C.—The only difficulty in this cause is that which sur- 
rounds the court in all cases where a parent has, with tenderness, wisdom, and discretion, 
made a distribution of his fortune according to the circumstances of his family at the 
time, but has done more in the mode of doing that than the strict construction of a power 
allowed him. The court necessarily feels great inclination to support what appears 
on the whole very desirable. I have given all the attention I could to this case, to see 
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A if, by any favourable construction, I can, consistently with the course of the cases and 


“B 


the rules, find means of substantiating to any extent the disposition made, 

The first consideration is, what is the construction of the articles? I was at first 
struck with the idea that was urged, that the extent of the articles gave him a larger 
power than the settlement afterwards made, purporting to be in pursuance of the 
articles, had left him. But it is clear upon the articles that he had no more power under 
them than what he took to himself under the settlement, executed with regard to the 
bulk of the money. The articles were made in order to secure a provision for the in- 
tended wife and the issue of the marriage. That is the object of all marriage articles, 
particularly here where equal sums were brought in by both parties to be settled for the 
family, but it was contended that the power here is indefinite as to its objects. It 
would be a forced construction of articles to hold that a provision to be made for children, 
in default of appointment to be equally distributable, in the case of an appointment 
should be subject to his debts, which would be the necessary consequence of holding 
that he had an indefinite power of appointing, only providing for the jointure of 
the wife, for, if he had that indefinite power, it would be assets. He might appoint 
to anyone ; his creditors could affect it ; and if he executed his power for the children, the 
children must take it subject to the debts of their father. It is not the natural frame 
of such a settlement, nor is it the construction of the words of this. It is clear that the 
power of appointment is not indefinite, but is confined to the issue. 

It is contended that the word ‘“‘issue”’ has a larger extent than the word “children” 
in the settlement. It may be so in many cases. Grandchildren are issue, and the 
court would often let them in, but it is impossible here for the issue here is strictly 
defined. They are to take at 21, an application of the produce is directed for mainten- 
ance and education before that age, and the survivor attaining that age was entitled 
to the whole fund while those dying before it were not to have any. Therefore, children 
were necessarily intended. Besides, in the execution of their intention, the parties 
expressed the sense in which they understood it by framing the settlement to the chil- 
dren subject to a power of appointing among the children. Therefore, I am unable to 
extend the construction of either the settlement or the articles beyond the children, 
and, whatever inclination the court has shown in other cases, it is not now to be argued 
that such a limitation, with a power to appoint to children, can extend to grandchildren. 
The cases quoted, which were fully discussed, have fixed that, and as to all that part to 
be laid out in land (which is material here) there is a technical rule that makes it impos- 
sible in the limitations of real estate under a power to carry them beyond the first degree 
because it would carry it beyond the legal limits of lives in being, and 21 years after. 
If, therefore, children are the limits within which this must be confined, so much of the 
will as goes beyond these objects to whom the testator was enabled to give any share 
cannot take effect. 

As to the consequence of his executing the power, by which as to certain parts he has 
embraced objects not within the power, if I could find means of effectuating the general 
purport, though not in the mode he has adopted, of extending in another way the benefit 
of the appointment to the grandchildren, it would be desirable in this case. The case 
is unfortunate as to the eldest son. It is probable that out of regard to the eldest son 
and his issue, the testator made this disposition, but that intention must totally fail 
unless by construction I can raise an estate tail in the son. The idea struck me at first, 
but it is impracticable. This differs materially from Pitt v. Jackson (1). Without 
entering into a discussion of that case and the objections made by counsel for the plain- 
tiffs to Lorp Kmnyon’s decree, and supposing it to stand as a clear authority, it would 
not enable me to do the same thing here, for there the limitation of the will was to 
Mary Smith for life, remainder in tail to her children as purchasers, she being entitled 
under that settlement to a vested estate tail, subject to be divested by the appointment. 
Therefore, there was not that difficulty, which is in the present case, in construing that 
the testator reduced her interest, so that her children might take estates tail by purchase, 
and that that might be executed cy-prés by letting the estate tail she had exist 80 as to 
carry over the benefit to her children. Here it is a power to Henry to appoint children 
in such shares as he thinks fit. No estate tail is given, nor is any intention of that sort 
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expressed, but the children would take either by the appointment or for want of it A 


distributively per capita. Therefore, that does not apply, and I am under the necessity 
of saying that the interests to the children of Henry cannot, in any respect, take effect 
either as to the land or the money. 

[t was argued that the appointments to Mrs. Hobart and Mrs. Neave giving them noth- 
ing immediately, but only contingent interests for life, are illusory, and, therefore, the 
whole is bad. It would be a very hard construction to hold that by the part of the exe- 


cution of his power which was directed towards them, the testator meant to illude and. 


make a gift that is in fact no gift, because in the manner he conceived it, not doubting 


his power, he gave an estate to the husband of each for life, remainder to them if they 


should survive their husbands. If he had given to the wife for life, and, if the husband 
should survive, to the husband, that would have been a substantial gift to the wife, 
for it is admitted that a gift for life is sufficient. He has done the same thing, for the 
husband would in that case in point of law, have taken during the life of the wife. 
The insertion of the name of the husband prior to that of the wife is doing no more than 
if he had given to the wife first. The intention, therefore, not being to illude, but to give 
in effect such estate as a married woman could take, viz., for the benéfit of the husband 
as long as the coverture should continue, it is not illusory. Independently of that, the 
answer of counsel for the plaintiffs is full and unanswerable, that the court will not set 
it aside as illusory where the ground is that stated in this testator’s will. He, having 
power to appoint, provided these children upon marriage with what he thought an 
adequate settlement, considering them as provided for, and therefore, not within the 
true meaning of children to be provided for out of his power. Therefore there is no 
defect in the appointment to vitiate the whole. 

The next question is whether the whole being defective as to part, should be totally 
set aside, and the fund be distributed as in default of appointment. It is contended 
that, if it cannot take effect in the manner the distribution was made by the testator, 
the question will be what he would have done if he had been apprised that, part failing, 
there would arise an inequality unforeseen by him as to his children. The answer is 
that nobody can tell what he would have done, but that is not a ground for setting aside 
the whole, for each child to whom he has well appointed has a right to claim that, for 
instance, John Bristow, who has £2,000. The court has no right to take that away. 
There is no reason to say to them: ‘‘ You shall not take this, because the intention as to 
the rest cannot take effect.” There is no ground to rescind the gifts to them of their 
parts. I asked whether there was any case, where the whole was set loose and dis- 
tributed as if no appointment had been made because part of the appointment was bad. 
That proposition, therefore, is untenable, that in case of a flaw in the execution as to 
part, the whole must be void. All that is well appointed will stand. 

The consequence is that the remainder must be divided as in default of appointment, 
unless it will hold, as argued, and I do not know how to state it as to this case, that a 
person to whom a specific share is appointed shall be excluded from taking any of the 
unappointed share because it is clear the father meant he should have no more than, what 
was particularly given. The doctrine of election cannot apply where there is no other 
ee een eee om ne Sa applied but where, if an election is 
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as is declared ill-appointed belongs to the children living at the death of John Bristow 
as tenants in common in tail with cross remainders. 


Order accordingly. 
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BRECKNOCK AND ABERGAVENNY CANAL NAVIGATION CO, 
v. PRITCHARD AND OTHERS 


[Court or Krye’s Bencu (Lord Kenyon, C.J., and other judges), June 10, 1796] 
[Reported 6 Term Rep. 750; 101 E.R. 807] 
Building Contract—Contract to build bridge and keep it in repair—Bridge destroyed by 
extraordinary flood—Liability to re-build. 

Ona covenant to build a bridge in a substantial manner and to keep it in repair 
for a certain time, the covenantor held to be liable to re-build the bridge even if it 
be destroyed by an extraordinary flood without default on his part. Liability may 
be excluded only by an express term in the agreement, 


Notes. Referred to: Atkinson v. Ritchie, [1803-13] All E.R.Rep. 586. 


Cases referred to: - 
(1) Paradine v. Jane (1647), Aleyn, 26; Sty. 47; 82 E.R. 897; 12 Digest (Repl.) 417, 
236. 


(2) Anon. (1537), 1 Dyer, 33a; 73 E.R. 72; 12 Digest (Repl.) 428, 3293. 

(3) Earl of Chesterfield v. Duke of Bolton (1739), 2 Com. 627; 92 E.R. 1241; 31 Digest 
(Repl.) 407, 5365. 

(4) Bullock v. Dommitt (1796), 6 Term Rep. 650; 2 Chit. 608; 101 E.R. 752; 31 Digest 
(Repl.) 407, 5367. 

(5) Williams v. Lloyd (1628), W.Jo. 179; Palm. 548 ; 82 E.R. 95; 3 Digest (Repl.) 98, 
258. 

(6) Kezghley’s Case (1609), 10 Co. Rep. 139a; 77 E.R. 1136; 47 Digest (Repl.) 721, 658. 

(7) Brown v. Quilter (1764), Amb. 619; 2 Eden, 219; 27 E.R. 402, L.C.; 31 Digest 
(Repl.) 408, 5374. 


Demurrer to a plea in an action of covenant on articles of agreement. 

By an agreement dated Aug. 6, 1793, the defendants covenanted to erect and finish 
in a substantial and workmanlike manner a bridge across the river Usk in the county of 
Brecknock on or before Dec. 10, then next, and to uphold and keep it in complete repair 
for seven years. The declaration stated that although the defendants did build and 
finish the bridge they had not upheld and kept it in complete repair, because on Feb. 10, 
1795, it was washed, broken and fell down, and that the defendants had not upheld and 
re-built it. 

To this the defendants pleaded that the bridge was well built and in complete repair, 
and capable of resisting any usual flood, but that the bridge, by act of God, by a great, 
unusual and extraordinary flood of water, such as such a bridge could not reasonably be 
expected to resist, by the flood waters rushing and pressing against the same was with- 
out the default of the defendants, or its being in their power to prevent, washed, broken 
and fell down. The plaintiffs demurred to this plea. 


Wood, for the plaintiffs’, supported the demurrer: The defendants are bound by their 
express covenant to keep the bridge in repair for the seven years, notwithstanding the 
accident stated in the plea. The distinction taken in the books is this: When the law 
creates a duty and the party is disabled from performing it without any default, and he 
has no remedy over, the law will excuse him; but when the party by his own contract 
creates a duty or charge on himself, he is bound to make it good if he can, notwithstand- 
ing any accident by inevitable necessity, because he might have provided against it by 
his contract. Therefore, if a lessee covenant to repair a house, although it be burned by 
lightning or thrown down by enemies, yet he ought to repair it: see Paradine v. Jane (1); 
Anon. (2); Barl of Chesterfield v. Duke of Bolton (3); and Bullock v. Dommitt (4). Here 
a loss by flood must have been the very loss in the contemplation of the parties. 


Praed for the defendants: Although a loss by a common flood was probably in the 
contemplation of the parties, they did not look forward to the extraordinary flood which 
is alleged in the plea as the occasion of this loss, nor was it in their contemplation to be- 
come insurers. They covenanted to build a bridge in a substantial manner and to keep 
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it in repair for a certain term. bri 
manner and was in complete repair and capable of resisting any ordinary flood at the 


time when the accident happened; but under this covenant the defendants are not 
answerable for losses occasioned by extraordinary floods. Even in cases of covenant, 
as well as in cases of legal obligation on the parties, impossibility will discharge the party 
from the performance of his contract: Williams v. Lloyd (5). 


In Keighley’s Case (6): B 


‘‘It was resolved that if one whu is bound by prescription to repair a wall contra’ 
fluxum maris, and he keeps the wall in good repair and of such height and as suffi- 
cient as it was accustomed, and by the sudden and unusual increase of water salt or 
fresh the walls are broken, or the water overflows the walls, the commissioners of 
sewers ought to tax all persons who hold any lands, etc. or may haye any loss, ete., 
for no fault in this case was in him who ought to repair it.” C 


A prescription supposes some original contract. The cases referred to by the plain- 
tiffs are cases between landlords and tenants; and in Paradine v. J ane (1), it is mentioned 
as one of the reasons for the judgment of the court that as the tenants are entitled to the 
casual profits, they ought to be liable to casual losses, Although it has been held that the 


tenant is liable at law to pay the rent, though the house demised be destroyed, yet a D 


court of equity will give him relief: Brown v. Quilter (7). 


LORD KENYON, C.J.—It has been usual for many years past to insert covenants of 
this kind in contracts for building bridges, and although accidents like the present have 
frequently happened, this defence is now for the first time made. A similar accident 


happened some years ago to a bridge in N orthumberland, but it did not occur either to E 


the parties or their counsel in law or equity to set up this defence. 

This sort of loss must have been in the contemplation of all the parties in this case. 
The bridge was to be built in such a manner as to resist any body of water. The prin- 
ciple stated by counsel for the plaintiffs is the true one: if the defendants had chosen to 
except any loss of any kind, it should have been introduced into the contract by way of 
exception. It is sufficient to say here that the contract of the defendants extends to this F 
case, that they have not fulfilled it and, therefore, that they are answerable. 


Judgment for plaintiffs. 


It is admitted that the bridge was built in a substantial 4 


| 
| 
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A 
TATE AND ANOTHER v. HILBERT 


[Lorp CHANCELLOR’s CourRT (Lord Loughborough, L.C.), March 28, April 22, 1793] 
[Reported 2 Ves. 111; 4 Bro.C.c. 286 ; 30 E.R. 548] 
B Gift—Donatio mortis causa—Title to subject-matter of gift in donor till death. 

The title to things given by a gift mortis causa remains in the donor until the 
event happens that is to divest him, namely, his death; therefore, if the donor in- 
tended to make an absolute gift which would take effect immpdiately it cannot be 
donatio mortis causa. een | 

An old and infirm man, with no particular illness, gave a banker’s cheque and a 

C promissory note to two female relatives five days before his death. 
Tere these gifts were not donationes mortis causa or appointments in the nature 
of it. 


Notes. Considered : Cotten v. Missing (1815), 1 Madd.176; Bromley v. Brunton (1868) 
37 L.J.Ch. 902 ; Rolls v. Pearce (1877), 5 Ch.D.730. Referred to: Walter v. Hodge (1818), 
2 Swan. 92; Edwards v. Jones (1836), 1 My. & Cr. 226; Stainland v. Willott (1852), 3 
D Mac. & G. 664. , 
As to gifts mortis causa, see 18 HALsBuRY’s Laws (3rd Edn.) 400 et seq. ; and for cases 
see 25 Dicest (Repl.) 599 et seq. 


Cases referred to: 
(1) Lawson v. Lawson (1718), 1 P.Wims. 441; 24 E.R. 463; 25 Digest (Repl.) 600, 349. 
E (2) Snellgrove v. Baily (1744), 3 Atk. 214; Ridg. temp. H. 202; 26 E.R. 924; sub nom. 
Baily v. Snelgrove, 2 Ves. Sen. at pp. 436, 441, L.C.; 25 Digest (Repl.) 597, 328. 
(3) Ward v. Turner (1752), 1 Dick. 170; 2 Ves. Sen. 431; 21 E.R. 234, L.C.; 25 Digest 
(Repl.) 606, 404. 
(4) Miller vy. Miller (1735), 3 P.Wms. 356; 2 Eq. Cas. Abr. 575; 24 E.R. 1099; 25 
Digest (Repl.) 610, 439. 
(5) Colman v. Sarel, Sarel v. Colman (1789), 3 Bro.C.C. 12; 1 Ves. 50; 29 E.R. 379, 
E L.C. ; 44 Digest (Repl.) 11, 41. 
(6) Baldwin v. Webb (1788), cited in 4 Bro.C.C, 291: 


Also referred to in argument: 
Jones v. Selby (1710), Prec. Ch. 300 ; 2 Eq. Cas. Abr. 573 ; 24 E.R. 143 ; 25 Digest (Repl.) 
606, 406. 
Pillans v. Van Microp (1765), 3 Burr. 1663 ; 97 E.R. 1035, 12 Digest (Repl.) 198, 7372. 
Rann v. Hughes (1778), 7 Term Rep. 350, n. ; 4 Bro. Parl. Cas. 27; 101 E.R. 1014, H.L. ; 
12 Digest (Repl.) 198, 1373. 


Bills to establish gifts made by a testator prior to his death as donationes mortis causa. 
The object of the first bill was to have a banker’s cheque for £200 paid to the plaintiff, 
_ Mary, either out of £800 cash belonging to Mark Bell, in his banker’s hands at the time 
1 of his decease and admitted by the defendant, the executor, to have been possessed by 
him, or out of his general assets. The cheque was in this form: ‘‘Pay to self or bearer 
£200”’ signed Mark Bell. The second bill was to have payment of a promissory note for 
£1,000 to the plaintiff Jane, signed by Mark Bell. These claims were made on the foot- 
ing of donatio mortis causa or as appointments in the nature of it. 
Mark Bell, by his will made in November, 1789, gave to the plaintiff Mary a legacy of 
J £500, and to the plaintiff Jane a legacy of £100, and an annuity jointly with his sister for 
the lives of them and the survivor. He made several other bequests to a large amount, 
but the bulk of his fortune he gave to his son who afterwards became a lunatic. The 
transaction of the gifts to the plaintiffs who were mutually evidence for each other, rested 
solely on their testimony because no other person was present at the time. On their 
testimony it stood thus. The testator sent for Mary Tate from London to his house at 
Battersea. On Jan. 25, 1790, he observed that he was worth more than he thought; 
that his fortune was too much for one person, and, therefore, he would give away more 


we 
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than he had given by his will. : 
bonds and securities to the amount of upwards of £3,000, which he cancelled by tearing 


off the seals. He then told Mary he would give her £200, and desired Jane to give him : 
cheque out of the drawer of his desk. She did so and he immediately filled it pine 
it and gave it to the plaintiff Mary. This was the cheque on which the first bill was 
founded. At the same time he gave the plaintiff Jane the promissory note for £1,000 
which was the subject of the other bill. The testator was infirm but of sound mind at 
the time, and was not pressed or asked by either of the plaintiffs to do anything for them. 

On Jan. 26, the testator made two codicils. By the first he revoked a devise to a 
nephew, gave a legacy in lieu of it and some diamonds, furniture, plate, etc. In = 
second he mentioned that he had cancelled debts due to him from his two nephews, 
which were securities he had, according to the evidence of the plaintiffs, cancelled the 
preceding day. The codicil expressed his intention by that cancellation to release those 
debts and it also discharged other debts due from other relations. Neither codicil took 
notice of the transaction of the preceding day on which these bills were founded. The 
testator died four days after the codicils were made. He was eighty-three years old and 
very infirm but there was no evidence of any particular illness. 


Sir John Scott and Hollist for the plaintiffs: This is a disposition in nature of donatio 
mortis causa. The circumstances show an intention of the same kind as in Lawson v. 
Lawson (1), to add to the disposition the testator had made by his will for the plaintiffs. 
It may be taken, according to the expression of the Master of the Rolls in that case, as 
an appointment and direction to his executor to pay. The gift of the cheque was an 
immediate appointment of so much money in the hands of the banker. The title was 
completely vested during the life of the testator. Nothing could have divested it. The 
fact that the plaintiff did not go to receive it, as she might have done, made no difference 
as to the title. This is within the first of the three definitions of donatio mortis causa in 
SWINBURNE [ON WILLS] 22, namely, where the giver is not terrified by fear of any present 
peril but moved by the general idea of man’s mortality. That cannot be revoked if not 
fraudulent, being in nature of a gift. 

The second is of the same nature. The third is like a legacy. The expression in 
Lawson v. Lawson (1), that it was to buy mourning, must have been in the Master’s re- 
port but that does not appear clearly from the book. 

In Snellgrove v. Baily (2), Lonp HaARDWICKE thought delivery of a bond was sufficient. 
That can go no further than as a direction to executors to enable the party to make use 
of their names. This is sufficient to operate as a declaration of the testator that this 
money should be paid to the use of the plaintiff, and being delivered, it is not that 
species of instrument that could be proved in the ecclesiastical court as testamentary. 


Mansfield and Campbell for the defendant: As to the first bill, this is argued to be a 
species of appointment in the nature of a donatio mortis causa. There is no such des- 
cription to be found in any case except the word ‘‘appointment’’ in Lawson v. Lawson (1). 
This is not in any respect like an appointment. It is a draft not given in contemplation 
of death or to be paid after death. By the accident of his death before the money was re- 
ceived, it is gone. It is the essence of donatio mortis causa, that the gift should be in 
contemplation of death. There is no such thing in this transaction. The way in which 
he chose to give this money to Mary, shows it was not in contemplation of death because 
it was an immediate gift. 

This case is not like Lawson v. Lawson (1), where the donor was languishing in sickness 
and had death before his eyes. In Ward v. Turner (3), the great case on the subject, in 
which the doctrine was fully considered, Lorp HaRDWICKE says that he does not know 
what to make of Lawson v. Lawson (1). As it is stated in the report in 1 P.Wms. 441, 
the phrase, “‘to buy her mourning,’ appears to have been in the draft, though it would 
be strange. Great stress was laid on its being for mourning. The book says also that it 
was to maintain her until her life-rent, meaning her jointure, should become due. 

There have been similar cases determined otherwise. In Miller v. Miller (4), it was 
held that a note for £100, being a chose in action, could not pass. That is different in 
some degree from the delivery of this cheque because it was necessary that it should be 


He then desired Jane to give him out of his desk several A 
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not do. ivery here. In the codicils executed the very next day, no 
notice is taken of any further gift to these plaintiffs, than he had given by his will. 
‘This is a very suspicious case. Each of these plaintiffs is witness for the other. 

C Where the party is obliged to come into equity to compel execution of a trust, the court 
will not interfere for a volunteer: Colman v. Sarel (5). The plaintiff cannot prevail be- 
cause it was given not in contemplation of death but was an immediate gift. Nor can it 
operate as an appointment because every writing of that kind is like a legacy and has no 
operation, unless proved in the ecclesiastical court. 

As to the second bill it is impossible to support that. It is a promissory note, if any- 

_D thing, without any consideration at all: see Baldwin v. Webb (6). : 

|Lorp Loveusoroven, L.C.—If this cheque had been given in payment of a debt and 
the creditor had not carried it in till after the death of the testator, could the creditor who 
had not presented it, insist that the executor should let him take the specific money in 
the banker’s hands?] 

Counsel for the plaintiffs: No; but if the plaintiff had transferred it to a third person 

E the holder might have brought an action on the bill against the executor. 

[Lorp LovensorouGH, L.C.—Why does not the plaintiff bring an action? What 
hinders her from recovering at law?] 

On taking opinions of common lawyers she was advised that her remedy was in this 
court and that she could not recover in an action. 


Cur. adv. vult. 


April 22, 1793. LORD LOUGHBOROUGH, L.C.—By the first of these bills it is sup- 
posed that this cheque is totally ineffectual without the aid of this court. I have given 
the case much attention from a settled persuasion that, on the part of the plaintiffs, it 
is a perfectly fair and honest proceeding. However, these cases are liable to the ob- 
servations which have been made, that to make a stretch to effect gifts made to persons 

G surrounded by relations who gave evidence for each other, would be attended with great 
inconvenience. ‘There is no doubt that in this case the transaction is fair. If it fails, 
it is a case of mistake on the part of the person intending to give, and also of mistake or 
delicacy on the part of the person to whom the gift was made. If she had paid this way, 
either for valuable consideration or in discharging a debt of her own, it would have been 
good ; or even if she had received it immediately after the death of the testator and be- 

H._ fore the banker was apprised of it, I am inclined to think no court would have taken it 
from her. I feel, however, I must resist the impulse to make it effectual because nothing 
is so dangerous as to decide on circumstances of favour to particular parties, and unless 
I can find some solid ground to support it, so that there will be no danger from the 
precedent. 

The claim of the plaintiff Mary is supported on the ground that the delivery must be 

I donatio mortis causa; it is within the description given by SWINBURNE in his TREATISE 
on Wits (I) (viii), and operated as an appointment of so much money in the banker’s 
hands in favour of the person put in possession of the note payable to bearer. In support 
of this Lawson v. Lawson (1) was cited and commented on. On the other hand it was 
contended that this was a banker’s cheque, a common cash note, and that it would be a 
strain and confusion of terms to constitute it an appointment. It was contended further, 
that it is simply a gift, that the plaintiffs cannot claim as a legacy or as a debt and, 
therefore, that this court will not give it more effect than it would have at law. 


I have looked into the cases of which there have been several on this question. The 


/ 
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reasoning is generally taken from the civil laws and with great propriety, because the 
juridiction in which these cases may occur, is the ecclesiastical court which has properly 
followed the reasoning of the Roman law. All the passages in SWINBURNE are only 
references to different texts of the civil law, and where he defines donatio mortis causa, 
he is coupling the description of a legacy with a very short text of the civillaw. There 
is a perplexity in it. He takes it from a part of the civil law compiled at a time when 
the subject itself rested in a degree of contradiction, and it was the common topic of 
debate whether gifts in such circumstances resembled a gift or a legacy. A 

There are three species of which he takes notice: first, where a person, not terrified by 
fear of any present peril but moved by the general consideration of man’s mortality, 
makes a gift; secondly, where a person being moved by imminent danger, gives so that 
the subject is immediately made his to whom it is given; thirdly, where a person, being 
in peril of death, gives something, but not so that it shall presently be his that received 
it but in case the giver dies. The first two are clearly mere donations. SWINBURNE has 
there taken an authority from the Diexst [JustTriNtaNn] which he refers to and has copied. 
It does not state these donations and rates them all under the general title Donatio 
mortis causa. ‘That is the time when it was in dispute: 


‘‘ Julianus libro 17 Digestorum tres esse species mortis causa donationum ait; una, 
cum quis nullo praesentis periculi metu conterritus, sed sola cogitatione mortalitatis, 
donat. Aliam esse speciem mortis causa, donationum ait, cum quis imminente 
periculo commotus ita donat, ut statim fiat accipientis. Tertium genus esse do- 
nationis ait, si quis periculo motus non sic det, ut statim faciat accipientis, sed tune 
demum, cum mors fuerit insecuta.”’ 


If he had looked a little further under the same title, he would have found an opposite 
but much more correct opinion which finally prevailed, and was established as legal. It 
is the 27th Law: 


“Ubi ita donatur mortis causa, ut nullo casu revocetur, [mors] [that must be sup- 
plied] causa donandi magis est, quam mortis causa donatio: et ideo perinde haberi 
debet atque alia quaevis inter vivos donatio: ideoque inter viros et uxores non 
valet ; et ideo nec Falcidia locum habet quasi in mortis causa donatione.”’ 


In the Institutes of Justintan, Tit. 7, De Donationibus, there is a history given of 
these contests that had prevailed, and a definition is strictly given of what shall be 
donatio mortis causa: 


“Mortis causa donatio est, quae propter mortis fit suspicionem ; cum quis ita donat 
ut si quid humanitus ei contigisset, haberet is, qui accepit ; sin autem supervixisset 
is, qui donavit, reciperet: vel si eum donationis poenituisset ; aut prior decesserit is, 
cui donatum sit. Hae mortis causa donationes ad exemplum legatorum redactae 
sunt per omnia; nam cum prudentibus ambiguum fuerat, utrum donationis au 
legati instar eam obtinere oporteret, et utriusque causae quaedam habebat insignia 
et alii ad aliud genus eam retrahebant ; a nobis constitutum est, ut per nr ee 
legatis connumeretur ; et sic procedat,- quemadmodum nostra constitutio eam form- 
avit: et in summar motis causa donatio est, cum magis se quis velit habere, quam 
eum, cui donat, magisque eum, cui donat, quam haeredem suum.”’ 


There it is clearly and correctly defined that it had, in effect, the nature of a legacy, was 
liable to debts and that it was only a gift on survivorship. Moreover, the aes of 
suffering these gifts to be taken loosely occasioned, at the same time with the passage I 
have read, an ordinance by the emperor that it should be in writing with five witnesses 
. In Ward v. Turner (3), Lorp Harpwicke in which all the cases were very fully SET. 
sidered, takes notice of this perplexity in the reasoning before it was properly defined, but 
considers clearly that by the law of England, it cannot be a present absolute gift bos is 
to take effect on the death of the party. Following the line there and supportin his 
own authority, he considers delivery essential. It is not necessary in this case to ie 
whether delivery is necessary in all cases. Perhaps it might not be difficult to ieee : 
that it might be by deed or by writing. It is clear that it could not be by mere sae 
> 
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because saying, “I give’ without an act, does not transfer the property. So far I concur 
with the reasoning in that case. It might be considered, if the case should arise, whether 
there would be any objection to a formal deed. I should think it is not within the juris- 
diction of the ecclesiastical court and that the property so given is not to be possessed by 
the executor. It is bad against creditors and, therefore, within the reach of creditors but 
does not regularly fall within an administration nor require any act by the executor to 
constitute a title in the donee. 

It was contended for the defendant, that Lawson v. Lawson (1) was overruled by 
Lorp Harpwicke in Ward v. Turner (3). [Hits Lorpsutp considered the case as re- 
ported and as referred to in the Register’s Book and concluded that Lawson v. Lawson 
(1) was correctly decided. He continued :] 

However, on that decision I cannot say that in all events drawing a cash note on a 
banker is an appointment of the money in his hands. Suppose I were to apply that idea 
of an appointment ; this is to take effect presently and has no relation to his death. The 
plaintiff might have received it immediately. There is.no reference at all to the possi- 
bility of her surviving him. It was not appointed in such circumstances that it could 
only take effect in case of his death. It is, however, stronger in this particular case, for 
by the evidence it was given and fairly given. 

At the time he made this gift, the act he was about to do was not legatory to bequeath 
{i.e., testamentary]. On the contrary, from the conversation that took place and the 
act he was about to do it is clear that having considered what he had done by his will, he 
meant to give more and in doing so to make effectual gifts. With that idea he cancelled 
these securities, not meaning them to be unavailable [i.e., not capable of being used] 
only in the case of his death. In the same way he meant what he did for these plaintiffs © 
as immediate gifts. Therefore, I can make no more of this. I do not like to take it up 
with favour to the parties or to speculate on it as an appointment. Being a gift, it can« 
not be sued for asalegacy. I cannot make it better. Ifthe law will not,allow the plain- 
tiffs to recover against the executor any more than against the banker, I lament it, but I 
cannot give it more effect than it can have at law. I do not know whether the possibility 
of bringing an action against the executor has been considered. If the promissory note 
can be made good at law, one should feel no reluctance to make it good. They must, 
however, stand as they are at law and this court cannot give the parties any relief. 


First bill dismissed. 


pe. 
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TAYLOR v. STIBBERT 


[ Lorp (HANCELLOR’sS Court (Lord Loughborough, L.C.), July 27, 28, 30, 1794] 
[Reported 2 Ves. 437; 30 E.R. 713] 


Sale of Land—Lease—Notice to purchaser—Covenant to renew— Obligation of tdi ea 

A purchaser with notice is liable to the same equity, stands in the same place, and — 
is bound in all respects as the vendor. General notice to a purchaser that there: 
are leases is notice of all their contents. 

W., a tenant for life, granted leases for lives to T. under & power and covenanted 
on the dropping of a life to grant a new lease with a provision for renewal on the 
death of any person to be named in any future lease. He afterwards joined in a 
sale to 8. who had notice of the leases but made no inquiries as to their contents. 
On a bill by T. for specific performance of the covenant for renewal, . 

Held: S. had notice of the leases, and, therefore, constructive notice of their 
contents and must execute the covenant under which T. held. - 


Notes. Applied: Hiern v. Mill (1806), 13 Ves. 114. Considered: Skeeles v. Shearley 
(1836), 8 Sim. 153. Applied: Jones v. Smith (1841), 1 Hare, 43. Considered: Clark v. 
Smith (1842), 9 Cl. & Fin. 126. Applied: Barnhert v. Greenshields (1853), 9 Moo.P.C.C. 
18. Considered: Grosvenor v. Green (1858), 28 L.J.Ch. 173. Followed: Lewis v. 
Stephenson (1898), 67 L.J.Q.B. 296. Referred to: Hall v. Smith (1808), 14 Ves. 426; 
Daniels v. Davison, [1803-13] All E.R.Rep. 432; Robinson v. Carrington (1833), 1 Mont. 
& A. 1; Holmes v. Powell (1856), 8 De G.M. & G. 572; Knight v. Bowyer (1857), 23 Beav. 
609; Carroll v. Keays, Keays v. Carroll (1873), 22 W.R. 243; Phillips v. Miller (1875), 
L.R. 10 C.P. 520; Hunt v. Luck, [1900-3] All E.R.Rep. 295; Green v. Rheinberg (1911), 
104 L.T. 149; Senith v. Jones, [1954] 2 All E.R. 823; Weg Motors, Ltd. v. Hales, [1960] 
3 All E.R. 762. 

As to notice generally, see 14 Hatspury’s Laws (3rd Edn.) 542 et seq. ; and for cases 
see 20 Dicest (Repl.) 318 et seq. 


Bill for specific performance of covenants in a lease. 

The settlor, Thomas Wood, who was seised in fee of the manor of Portswood, settled 
it on the marriage of his son (subject to certain trust terms) to the use of the settlor for 
life, without impeachment of waste, remainder to trustees to preserve contingent remain- 
ders, remainder to the use of the son for life, without impeachment of waste, remainder 
to trustees to preserve contingent remainders, remainder to trustees for 500 years, 
remainder to the use of the first and other sons of the marriage in tail male, remainder 
to trustees for 600 years, remainder to the settlor in fee. 

Power was given to the settlor for life, and after his death to his son. for life, to let, 
either in possession or reversion, such parts as had been usually let for_life or lives; and 
also to demise by copy of court roll, such parts as were usually granted in that way for 
life or lives for one, two or three lives, or any number of years determinable on the 
dropping of one, two or three lives then in being, on the ancient and usual rent or as 
great or beneficial rent as they were last demised at. There was also a power to the 
settlor and his son to appoint new uses for the purpose of sale. 

The settlor afterwards let several parts of these premises to Taylor for 99 years, if he 
and two others should so long live. All the leases except one were by deed, which was 
by grant entered on the court roll and copy of court roll. On these demises it was 
covenanted and agreed that, on the death of either of the persons named, Taylor, his 
executors or administrators, would surrender the lease thereby granted to the settlor, 
his heirs and assigns, that a new lease might be granted; and so on the death of either 
of the persons to be named in any future lease or leases. After these leases the settlor, 
his son and the trustees sold the manor to Stibbert. One of the lives having dropped, 
the bill was filed by Taylor, praying that the defendant Stibbert should specifically per- 


form the covenants in the leases and the agreement in the admission, and grant new 
leases, 


A 


B 
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Taylor, the tenant, had laid out a considerable sum of money. The bill charged that 
the covenant ran with the land and that Stibbert had notice. Stibbert insisted that 
the settlor, being only tenant for life, had not power to enter into such covenant for 
renewal. The facts as to notice were that Stibbert when the conveyance to him was 
executed, the leases and tenants being described, had asked whether there were not 
covenants for renewal in the leases to Taylor; that he was answered in the affirmative 
and counterparts were produced to him; but that the settlor had said that, as he was 
tenant for life and his son had not concurred, that covenant was of no effect. There- 
upon, the parties had executed. In the conveyance there was a covenant against 
encumbrances, particularly excepting the subsisting leases. 


LORD LOUGHBOROUGH, L.C.— As to the demise by grant entered on the court roll 
and copy of court roll, delivered as evidence of the title of the lessee, Taylor, it is not 
proper to call this a copyhold estate. No custom attaches to it, but the owner may 
grant or not at his pleasure. There is no right in the-person who owns the estate to 
compel the lord to act. I take it (it does not appear in the leases by deed) that the 
covenants for renewal were mutual. Whether it extends to the new lives is a question 
which it is not proper now to determine. 

The plaintiff has contracted with Wood, the settlor, not only for the estate executed 
by him, but on valuable consideration paid by him and received by Wood, and on 
consideration of mutual covenants that Wood shall, on a given event, execute to him 
the estate he demands by this bill. As between these two, it is only the common bill 
for a specific performance of a contract on consideration actually paid and executed. 
It is one of the most ordinary subjects of relief. On the part of Wood, it is impossible 
to support any objection to the performance of that engagement in which he has bound 
himself and all his assets. It is pot competent to him to say that he has not a sufficient 
estate to support the estate he contracted to make. He is bound to procure to the 
utmost extent of his means. 

The rule that affects the purchaser [the defendant] is just as plain as that which would 
entitle the plaintiff to a specific performance against Wood. If he be a purchaser with 
notice, he is liable to the same equity, he stands in his place and is bound to do that 
which the person he represents would be bound to do by the decree. It is admitted 
that during the life of Wood, as to the leases by deed, the defendant cannot decline the 
performance, at least to a certain extent, of the engagement entered into by Wood, 
that is, that he is bound to renew the life that has dropped in these leases. That, 
however, is not the decree I must have made against Wood. I should not have decreed 
Wood to accept the nomination of a new life hy Taylor, and to add that to the lives in 
being. The decree against Wood would have been specifically to perform his covenant, 
that is, to execute a new lease specifying the covenants in the former lease in totitem 
verbis. 

It is a fallacy to state that Taylor is bound to a certain extent and not to the whole. 
He is either not bound at all or if standing in the place of Wood, the engagement can be 
neither greater nor less than that of the person he represents. The plaintiff being 
entitled to a specific performance of a definite covenant to grant particular leases, has 
the same right against Stibbert who cannot say that he will do somewhat less than 
Wood engaged to do. The right against Stibbert, if any, is co-extensive with that 
against Wood. 

The first question for the consideration of a ‘court of equity is whether the purchaser 
had notice. I have no difficulty in laying down, and am well warranted by authority 
and strongly founded in reason, that whoever purchases an estate from the owner, 
knowing it to be in the possession of tenants, is bound to inquire into the estates these 
tenants have. It has been determined that a purchaser being told particular parts of 
the estate were in possession of a tenant, without any information as to his interest 
and taking it for granted it was only from year to year, was bound by a lease that pares 
had. ‘That was rightly determined, for it was sufficient to put the purchaser on inquiry, 
that he was informed the estate was not in the actual possession of the person with 
whom he contracted ; that he could not transfer the ownership and possession at the same 


Pe 


384 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 
‘cg a7 eee t 
time: that there were interests as to the extent and terms of which it was his duty to 


inquire. an ae 
In the present case there is not merely that general knowledge, but the particu 


leases and tenants were described in the treaty and the leases ae yi 
hibited. (If not exhibited the case would not have stood the sel ‘ 1e q — 
notice, therefore, proceeds one step further. Stibbert has not only the ot : 

that the estate is in tenancy, but an account was given that there were eehen . tenan . 
who held particular parts and he was told they held by eden it : we ie sen FL 
occupation—though the terms were not particularly specified. Leases p = . re: 
have counterparts; those by copy of court roll are still better, for the evic wie ~ ins 
on the rolls of the manor in possession of the owner or steward. Therefore all the in- 
formation as to both descriptions is easily ascertained ; and more easily as to those 
entered on the rental of the manor than the others. ; 

If Stibbert has notice of the lease, does not that necessarily import notice of all the 
covenants in it? He ought to inquire into the lease to know the terms on which it was 
granted and the rent paid. He must look at the whole of it. It is important, as to the 
interest he purchases and as to the engagements he is about to contract with the tenant, 
that he should inform himself completely what their rights are In relation to himself, 
and his rights in relation to them. Therefore, in a case much less strong, a purchaser 
knowing the estate is in tenancy and being informed specifically that it is in lease, is 
bound to know all the contents of the leases, and cannot take on himself a partial 
knowledge. 

When Stibbert was told that Taylor had several leases with covenants for renewal, 
he cannot be heard to say he looked at but one. That awakened his caution at least 
to look at the others. He was satisfied with Wood’s opinion and proceeded without 
further consideration to complete the contract when he had abundance of information 
as to the facts. I cannot relieve him against that. 

It was urged with great force that the exception of the subsisting leases in the covenant 
against incumbrances, could not be confined to those past all attaint and impeachment 
at law. The effect of that exception is to protect the person conveying, from the con- 
sequences of any act to tenants having subsisting leases which, though they might be 
liable to legal objections, would give a title to the lessee to recover on the covenant for 
quiet enjoyment against the person from whom he derived. It is said that Stibbert 
could not avail himself much of the information he received so late as the time appointed 
for execution, because the son and the trustees were parties, and he was bound to pay 
the money. ‘There were other parties, but Wood, the settlor, was the essential party, 
the sine qua non; and if the purchaser were deceived by that party from whom prin- 
cipally the conveyance was to move, whose consent to sell was a necessary quality, and 
who could have had a right to a recompense as against him, this court, if [Stibbert] had 


held back and stated a substantial ground, would not have compelled him to go on and 


take a worse title or a more encumbered estate than he contracted for. 

It was ingeniously said that the effect of the notice could only be notice that the party 
had executed a lease, and being tenant for life, the notice could only convey this idea 
that the lease was such, as in equity and according to his estate, the tenant for life was 
enabled to make, The notice in all these cases is not the title to make it but that such 
lease in fact exists. However, the argument cannot apply against actual notice inter- 
posed before payment of the money and execution of the deed. The matter was entire, 
and Stibbert might have retained if he could have qualified his refusal. 

The great argument is that as the leases would have been void as against the son and 
issue in tail, they cannot extend further than such an interest as Wood, as tenant for 
life, could give under the terms of the power. It is supposed under that, that the son 
would have had a right to decline performance of the covenant and even to enter on the 
tenants claiming under the leases, if they were a contravention of the power, because 
they were void at law; and that the trustees in order to protect the interest of the issue 
in tail, would have had a right to enter to avoid these leases. I admit it, but on what 
ground does Stibbert take to himself that right? These leases are not undoubtedly 
void ; they are good for the life of Wood, and if the intermediate estates should fail in 
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his life and an estate should be taken after his death under his reversion in fee, they 
would be good to all intents and purposes. They are not void, therefore, in themselves, 
but they are unquestionably voidable where they interfere with the interests of parties 
claiming under the consideration of the marriage settlement. Therefore, the issue in 
tail may avoid them, but how the consideration can affect the interest of an estate 
totally taken out of the settlement by execution of the power to sell, I cannot conceive. 

When the power to sell is executed, the estate is taken out of the settlement ; the only 
claim under the settlement is as to the price. It is supposed that the estate was ren- 
dered less valuable and a worse price was obtained, by which the parties claiming under 
the consideration of the settlement would suffer. That ground, if proper parties were 
before me, would do; but how, against whom and on what terms? Stibbert must argue 
on this supposition that he paid less than the estate was worth, that he had notice of the 
settlement and paid an inferior price to the injury of those claiming under the settlement. 
The consequence is, that he and the trustees are answerable to the objects of the settle- 
ment and ought to make good what he had no right to purchase, nor they to sell, at an 
inferior price. 

The ease put is strong and the consequence undeniable, that if the trustees and the 
father and son, had granted a long lease at a peppercorn rent and had conveyed to 
Stibbert, and he had paid the small value of that reversion, it could not displace the term. 
It would have no effect as between the persons entitled to that long term and the person 
who purchased only the reversion and subject to that term. It is impossible for him 
to, say that the interest for years is void and he has a right to take it, not for the pur- 
poses of the settlement, but for his own profit; that he had a right to take the estate as 
of more value, by setting that aside, than the consideration he had paid. 

The true consequence, as to the settlement, is this: when the parties to the settlement 
chose to execute the power reserved to the father and son to appoint new uses of the 
fee, the settlement, as to the estate, was a nullity—it was gone—and the purchaser 
under that power cannot claim anything under the settlement. It is not true, in fact, 
that less was paid on account of these leases; but if so, it is not competent to the pur- 
chaser to claim it, not in order to carry the value over to the uses of the settlement, but 
to his own pocket. He takes the legal fee from the trustees and by the appointment of 
the father and son. It moves from them. If the son’s interest can be conceived in 
existence, I doubt whether he could, after joining, dispute it. ‘Therefore, on payment 
of the fine by the plaintiff, Stibbert shall execute the covenant in the several indentures 
under which the plaintiff holds and the agreement contained in the admission by copy 
of court roll. 

Lam not now to determine what will be the construction of the covenant. 1 find there 
have been opinions which require a good deal of consideration, perhaps re-consideration, 
as to the effect of such covenants, and cases decided which may require a review. I 
would not decide it here, however. When the thing I have ordered is done, it becomes 
a legal interest ; then I should think it necessary, as to the construction of the covenant, 
to have the opinion of a court of law. Although covenants for renewal may obtain in 
leases, it is not well considered in any court to imply them against express words. I 
would rather bear a leaning against the construction, and, therefore, one or two of the 
cases strike me as requiring a good deal of consideration. | I allude particularly to the 
cases on leases granted by Mr. Booth of Lancashire, in which the covenant was held to 


exist. Judgment for plaintiff. 
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R. v. VARLO 

Court or Krna’s Bencu (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 
4, 1775 

eof! [Reported 1 Cowp. 248; 98 E.R. 1068] 

Corporation—Local authority—M. ayor—Election—Election by members ‘‘or the greater 
part of them there assembled’ —Need for election by majority of whole body. | 
Where the power to do corporate acts is not specially delegated to a particular, 

number of members, the general mode is for members to meet and the majority of 
these present to do the act. 

A corporation consisting of an indefinite number of burgesses was granted a 
charter providing that ‘‘the mayor, aldermen and burgesses or the greater part of 
them should ... assemble themselves or the greater part of them at—and should 
there continue till they or the greater part of them there assembled, should choose 
... the mayor.” Prior to and subsequent to the charter, i.e., for some 170 years, 
there were only five instances when a majority of the whole corporation had elected 
a mayor, the usage being that a majority of those only who were assembled had 
elected the mayor. The defendant had been elected mayor according to this usage 
and the question was whether his election was valid. 

Held: both on the construction of the charter and according to the usage of the 
corporation, which was of great force, an election by the majority only of members 
assembled was a good election. 


Notes. Referred to: R. v. Bellringer (1792), 4 Term Rep. 810; Watcham v. East 
Africa Protectorate, [1918-19] All E.R.Rep. 455. 

As to meetings of corporations generally, see 9 Hatspury’s Laws (3rd Edn.) 46 et 
seq.; and for cases see 13 Digest (Repl.) 257 et seq. 


Cases referred to: 
(1) R. v. Grimes (1770), 5 Burr. 2598; 98 E.R. 366; 13 Digest (Repl.) 252, 794. 
(2) St. Saviour’s, Southwark Case (1606), Lane, 21; 145 E.R. 266; 25 Digest (Repl.) 
271, 803. 
(3) R. v. Lock (1707), 6 Vin. Abr. 269, pl. 8. 


Rule Nisi calling on the defendant to cause why an information in nature of quo 
warranto should not. be granted against him, to show by what authority he claimed to 
exercise the office of mayor of the borough of Portsmouth. 

The constitution of the borough of Portsmouth, as far as material, was admitted on 
both sides to be as follows. The corporation was a corporation by prescription and also 
by charter of Charles I, and consisted of a mayor, twelve aldermen and an indefinite 


number of burgesses. The mode of electing the mayor, as prescribed by the charter, 
was as follows: 


“that the mayor, aldermen, and burgesses, or the greater part of them, should from 
time to time have a power of assembling themselves, or the greater part of them, 
at...and should there continue till they or the greater part of them then there 
assembled, should choose one of the aldermen to be MOGYVOF scans 


The election of the defendant was by a majority of the mayor, aldermen and burgesses 
assembled ; but the mayor, aldermen, and burgesses so assembled did not constitute a 
majority of the whole corporation. 

The question was whether, on the true construction of the words of the charter, a 
majority of the mayor, aldermen and burgesses only who were assembled, or whether a 
majority of the major part of the whole corporate body, ought to concur in the election 
of @ mayor. 

Serjeant Davy, and Wallace, for the defendant, showed cause against the rule: There 
were only five instances from 1597 to the present time, where a majority of the whole 
body were assembled at the election of a mayor. Consequently if the objection now 
made should prevail, the corporation must be dissolved. 


A 
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This is the first time such an objection was ever made in the case of an indefinite 
number of electors, and if good, may affect most of the corporations in the kingdom. 
The distinction is, that where the election is by the commonalty at large, those who are 
assembled have a right to elect, although they do not constitute a majority of the whole 
body ; and those who are absent are virtually represented by those who are present. 
If, however, the number of electors be definite, as in R. v. Grimes (1), there the majority 
of the whole body must first meet, and then the major part of those so assembled may 
elect. The court so held in that case, but said it would have been different if the num- 
ber of burgesses had been indefinite and cited the case of the parishioners of Wallingford, 
cited by TaNnrrexp, C.B., in St. Saviour’s, Southwark Case (2) (Lane, 21) and reported 
in 6 Vin. Apr. 269, pl. 5. 

In R. v. Lock (3) it was held that if an act is referred to be done by the commonalty, 
there the majority of those who are present will determine and bind the rest. 


(LORD MANSFIELD, C.J.—If in the space of 170 years there have been but only 
elections by a majority of the whole body, such majority is necessary and the corpora- 
tion must be dissolved unless the capital burgesses have been in possession of their 
franchises for 20 years. But even then they are liable to an information filed by the 
Attorney-General. ] 


Bearcroft, Serjeant Glynn and Davenport, for the Crown, supported the rule: It is 
admitted that where a power is given to any description of persons such as mayor, alder- 
men and burgesses generally, to do an act, there it is competent to the major part of 
those who are present to do such act. That is not this case, however, for here the 
charter clearly meant there should be no election of a mayor save by a majority of the 
major part of the constituent members, specified and impowered by the charter to elect. 

The words are: 


“that the mayor, aldermen and burgesses, or the greater part of them, shall, from 
time to time, have power, upon such a day to assemble themselves, or the greater 
part of them.” 


Who are to assemble themselves by this direction? At least the greater part of the 
whole body? The subsequent direction is “that they shall there continue till they, or 
the greater part of them, then there assembled, shall choose one of the aldermen to be 
mayor.” Therefore, there must be a majority of the constituent body assembled. 

As to the usage, if the words of the charter were doubtful, the usage under it might 
be evidence to explain the meaning of them. Here, however, the terms of the charter 
are clear and express and, therefore, the corporation must conform to them. As to the 
consequences that may ensue from the few instances in which the directions of the 
charter have been pursued, they are no ground for the court to refuse an information ; 
for if the words are clear, justice must be done although it involve the dissolution of the 
corporation. J. v. Grimes (1) is a case in point. 


LORD MANSFIELD, C.J.—On the words of the charter alone, I have no doubt about 
its construction. In this corporation there is an indefinite number of freemen, and it 
is a corporation in which honorary freemen may be made. It is in the nature of all 
corporations to do corporate acts, and where the power of doing them is not specially 
delegated to a particular number, the general mode is for the members to meet on the 
charter days, and the major part who are present do the act. Where, however, there is 
a select body it is a different thing, for there it is a special appointment. All the reason- 
ing, therefore, is different. , 

Suppose, however, the words of the charter were doubtful, the usage in this case is of 
great force. Usage cannot, of course, overturn the clear words of a charter, but if they 
be doubtful the usage under the charter will tend to explain their meaning, especially 
in a case like this where, before the charter, the corporation consisted of an indefinite 
number of burgesses by prescription, and where the charter itself added no new members 
but only incorporated the old ones. Since the date of the charter, namely, for these 
last 170 years, the major part of those only who were assembled have concurred in 
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electing the mayor. There are only five instances during that period, when the mem- 

bers so assembled have constituted a majority of the whole body. ' 
My only doubt at present, is whether it ought not to be put on the record if the parties 

wish to try the question; I think therefore that the rule should be made absolute. 


ASTON, J.—In the case of an indefinite number of burgesses, as there are in this cor- 
poration, I cannot conceive that the charter meant that a majority of that indefinite 
number should be present. ae 

The usage anterior to the charter of Charles I cannot alter the charter, but it will 
guide the construction in a case where it does not plainly appear that the charter meant 
to vary such former usage. I concur with my Lord that the rule should be absolute. 


WILLES and ASHHURST, JJ., concurred. . 
Rule absolute. 


MILWARD v. CAFFIN 


[CouRT or Common PLEAS (Gould, Blackstone and Nares, JJ.), Michaelmas Term, 
1779] 
[Reported 2 Wm. Bl. 1330; 1 Bott. 6th ed. 290; 96 E.R. 779] 


Distress—For rates—Illegal distress—Person assessed not in occupation of land— 
Right to replevin. i 
A distress for poor rate for lands not in the occupation of the plaintiff may be 
replevied notwithstanding that quarter sessions has confirmed the rate on appeal, 
for to determine that a person might be assessed to rates for lands that he did not 
occupy was an excess of the jurisdiction of quarter sessions. 


Notes. Considered: Harper v. Carr (1797), 7 Term Rep. 270; Fletcher v. Wilkins 
(1805), 6 East, 283. Distinguished: Wilson v. Weller (1819), 1 Brod. & Bing. 57; 
Marshall v. Pitman (1833), 9 Bing. 595. Considered: Bristol Poor Governors v. Wait 
(1834), 1 Ad. & El. 264. Applied: Rhymney Rail. Co. v. Price (1867), 16 L.T. 394. 
Referred to: Morrell v. Martin (1841), 3 Man. & G. 581; Crease v. Sawle (1842), 11 
L.J.M.C. 62; Skingley v. Surridge (1843), 11 M. & W. 503; Acland v. Buller (1848), 18 
L.J.Ex. 51; Newbound v. Coltman (1850), 16 L.T.0.8. 488; R. v. Bradshaw (1860), 2 E. 
& E. 836; Pedley v. Davis (1861), 10 C.B.N.S, 492; Freeman v. Read (1863), 4 B. & 8. 
174; Manchester Overseers v. Headlam (1888), 21 Q.B.D. 96; L.C.C. v. Hackney Borough 
Council, [1928] All E.R.Rep. 614; Spiers and Pont, Ltd. v. Finsbury Borough Council 
(1957), 55 L.G.R. 361. : 

As to remedies of persons damnified generally, see 12 Hatspury’s Laws (3rd Edn.) 
194 et seq.; and for cases see 18 DicEst (Repl.) 400 et seq. 

Cases referred to: 
(1) Case v. Stephens (1731), Fitz.-G. 297; 94 E.R. 764; 31 Digest (Repl.) 329, 4637. 
(2) Nichols v. Walker and Carter (1635), Cro. Car. 394; W.Jo. 356; 79 E.R. 944; 18 
Digest (Repl.) 391, 1417. 
(3) Collins v. Alanson (1758), unreported. 


Special Case stated for the opinion of the. Court of Common Pleas in an action of 
replevin. 

The plaintiff, being owner and occupier of certain tenements in Worth, Sussex, was 
on May 3, 1777, rated to the poor’s rate as follows: ‘Thomas Milward, or the Sates 
for Tillgate, Tillgate Mills, and Tillgate Ponds: rent £84; collection £25 4s.” He 
appealed against this assessment to Lewes quarter sessions on Jan. 15, 1778, because 


B 
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(inter alia) he was assessed for warren and land in the possession of Richard Potter, 
William Nicholas and others, who ought to have been put in as occupiers. The sessions 
dismissed the appeal and confirmed the rate. 
On Dee. 27, 1777, another poor’s rate was made, wherein the plaintiff was rated 
“for part of Tillgate, Tillgate Ponds and Mill: rent £20 15s. ; collection £6 4s. 6d.’ He 
appealed against this also to the next session but afterwards abandoned his appeal. 
of The plaintiff paid neither of these rates, in consequence whereof a distress warrant 
was granted against him on July 22, 1778, by two justices of the peace, as inhabitant 
and occupier of Tillgate, Tillgate Mill and Tillgate Ponds, for the sum of £31 8s. 6d., 
due for several rates and assessments. In pursuance of the warrant the defendant 
distrained eight oxen which the plaintiff replevied, and subsequently declared in replevin. 
The defendant pleaded the general issue and also justified under the Poor Relief Act, 
C 1601, and the Poor Relief Act, 1743, as overseer of the poor. At the trial it appeared 
that at the time of making the first rate, a part of the estate for which the plaintiff was 
rated was let to Potter, Nicholas and others, but that fact was unknown to the church- 
wardens and overseers ; and that the plaintiff had paid the rate for other lands which he 
rented in the parish. The question for the court was whether the plaintiff was entitled 
to recover. 


Grose for the plaintiff: I object to the warrant because it was to levy a sum which the 
overseer had no right to assess, he not having power to tax any but occupiers: Case v. 
Stephens (1). His ignorance is no excuse because if the rate was not well assessed, the 
warrant to levy it is illegal and will not protect the officer: Nicholls v. Walker and Carter 
(2). 

The warrant is to levy one aggregate sum composed of several rates. If one of the 
rates be bad, the whole warrant must fall to the ground. It ought, therefore, to have 
specified the particular sums. 


Adair for the defendant. The justices who issued the warrant ought to have been 
parties to the action, overseers being officers under the Constables Protection Act, 
1750 [s. 6]. This objection was taken in Collins v. Alanson (3), at Durham Assizes, 

F 1758, before Nozt, J., and allowed. 


[Per Curiam: This is an action of replevin, an action in rem, to which that statute has 
never been held to extend. Had it even been an action of trespass, it is not like the 
case where the justice has a general jurisdiction, and whose warrant the officer is 
implicitly bound to obey. The justice here has only a special jurisdiction, on the 
application of the overseer, to enforce the payment of a tax which he (the overseer) is 
presumed to have regularly made. | 

The determination of quarter sessions on appeal was final, by s. 6 of the Poor Relief 
Act, 1601 [see s. 4 (5) of the Distress for Rates Act, 1960], in cases where the sessions had 
jurisdiction, as they unquestionably had here. If one of the two rates were bad, it 
would vitiate the whole warrant to join them in one aggregate sum, but not if both were 
good. We, therefore, take it at our peril, and though it might be imprudent, it is not 
illegal to join them. 


GOULD, J.—It is fairly and candidly conceded that if one of the rates be illegal, the 
whole warrant is bad. I take the first to be illegal for assessing the plaintiff beyond the 
extent of his occupation. The adjudication of the sessions is not final in this case, as 
the justices were not within their jurisdiction. They had certainly jurisdiction to inquire 

I of the equality or otherwise of the rate, the leaving out of proper objects of taxation 
and other points of the plaintiff ’s appeal. All that related to the assessment of lands 
not in the occupation of the plaintiffs, however, was coram non judice. The justices 
therein exceeded their jurisdiction and their determination is a nullity. 


BLACKSTONE, J.—I agree. From comparing the dates of the assessments and 
appeal, it should seem as if this excess of jurisdiction in the Justices at eeastone was not 
accidental but wilful. It was on Dec. 27 that the second assessment was made, which 
confessed the mistake of the overseers and reduced the plaintiff's rate upwards of 
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On Jan. 15 following, the sessions confirmed the first rate A 


ree- ‘ths of the whole. ' 
nie ese ee ads to the amount of £63 5s. which were not in his own 


which assessed him for lar 
possession. 


NARES, J.—The Poor Relief Act, 1743 [s. 8: see now Ss. 4 (6), (7), of the Distress for 
Rates Act, 1960], directs the distress to be made for sums justly due. . 
Judgment for plaintiff. B 





R. v. HORNE 


[Court oF Krxa’s BENcH (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 
November 19, 1777] 


[Hovusr or Lorps (on advice of De Grey, C.J., and other judges), May 11, 1778] 
[Reported 2 Cowp. 672; 20 State Tr. 651; 4 Bro. Parl. Cas. 368 ; 
98 E.R. 1300] 


Criminal Law—Charge—Clear description of offence alleged—Circumstances wider than 
necessary to constitute offence—Aggravation. 
Libel—Innuendo—When needed—Alleged libel not defamatory when words gwen fA 
natural and ordinary meaning—Explanation by innuendo imparting defamatory 
meaning. 5 
A charge must contain such a description of the crime that the defendant may 
know what crime it is which he is called on to answer; that the jury may appear to 
be warranted in their conclusion of ‘‘guilty”’ or ‘‘not guilty’ on the premises de- 
livered to them; and that the court may see such a definite crime that they may 
apply the punishment which the law prescribes. Whatever circumstances are 
necessary to constitute the crime imputed must be set out, all beyond are surplusage. 
Where the crime is independent of such circumstances, they may aggravate, but 
do not contribute to make, the offence. 

To apply these principles to a case of libel, the words complained of may be so 
clear and unambiguous that they amount of themselves to a libel. In suchacase @ 
the court wants no circumstances to make them clearer than they are of themselves, 
all foreign circumstances introduced on the record would be only matter of superero- 
gation. But where the words complained of do not of themselves amount to a libel 
when they are given their natural and ordinary meaning circumstances which give 
the words a defamatory meaning must be put on the record by way of introduction 
if they are new matter or by way of innuendo if they are matter of explanation. H 
An innuendo is an averment that such a one means a particular person or that 
such a thing means a particular thing. 


Notes. Considered: R. v. Philipps (1805), 6 East, 464; Hawkes v. Hawkey (1807), 
8 East, 427; Churchill v. Hunt (1819), 1 Chit. 480. Applied: R. v. Burdett, [1814-23] 
All E.R.Rep. 80. Distinguished: May v. Brown (1824), 3 B. & C. 113. Considered: 
R. v. Morley (1827), 1 Y. & J. 221. Distinguished: Adams v. Meredew (1828), 2 Y. & I 
J. 417. Considered: Bradlaugh v. R. (1878), 3 Q.B.D. 607; Lewis v. Daily Telegraph 
Litd., Lewis v. Associated Newspapers, Ltd., [1963] 2 All E.R. 151. Referred to: R. v. 
Topham (1791), 4 Term Rep. 126; Goldstein v. Foss (1828), 2 Y. & J. 146; Twan (Arch- 
bishop) v. Robeson (1828), 5 Bing. 17; Harvey v. French (1832), 1 Cr. & M. 11; Gom- 
pertz v. Levy (1838), 9 Ad. & El. 282; R. v. Virrier (1840), 12 Ad. & EI. S17 see. 
Duffy (1849), 7 State Tr.N.S. 795; White v. R. (1876), 13 Cox, C.C. 318; #. Hulton & Co. 
v. Jones, [1908-10] All E.R.Rep. 29; Grubb v. Bristol United Press, Ltd., [1962] 2 All 
E.R. 380; Loughams v. Odham’s Press, Ltd., [1962] 1 All E.R. 404. 
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As to charges on indictment, see 10 HaLsBURY’s Laws (3rd Edn.) 385-393, and as to 
charges on information in courts of summary jurisdiction, see ibid., vol. 25 p. 186 
As to innuendo, see ibid., vol. 24, pp. 86-90. For cases see 14 Dias ( Repl.) 240 af 
seq., 33 Digest (Repl.) 199 et seq., 32 Dicrsr (Repl.) 73-78. 

Cases referred to: 

(1) R. v. Lord Russell (1683), 9 State Tr. 577; 15 Digest (Repl.) 770, 7119. 

(2) es Lady Lawley (1731), 2 Stra. 904: 1 Barn.K.B. 459; Fitz-G. 263; 93 E.R. 

(3) R. v. Alderton (1756), Say. 280; 96 E.R. 880: 32 Digest (Repl.) 73, 950. 

(4) Long’s Case (1604), 5 Co. Rep. 120 a. : 

(5) Stedman’s Case (1589), Cro. Eliz. 137. 

(6) R. v. Harpur (1695), 5 Mod. 96; 87 E.R. 542; sub nom. R. v. Halford, Comb, 

328 ; 15 Digest (Repl.) 811, 7720. 
(7) Barham v. Nethersal (1602), 4 Co. Rep. 20 a.; Yelv. 22; 76 E.R. 908 ; sub nom, 
Barcham v. Nethersale, Noy, 155 ; 32 Digest (Repl.) 73, 957. 
(8) R. v. Tutchin (1704), 14 State Tr. 1095; sub nom. Tuchin’s Case, Holt, K.B. 424; 
90 E.R. 1133 ; 32 Digest (Repl.) 227, 2472. 
(9) R. v. Matthews (1719), 15 State Tr. 1323; 32 Digest (Repl.) 227, 2470. 
(10) R. v. Alderton (1756), Say. 280; 96 E.R. 880; 32 Digest (Repl.) 73, 950. 


Appeal to the House of Lords by John Horne, against his conviction on an information 
filed by the Attorney-General in the Court of King’s Bench charging him with publishing 
a seditious libel. 

The first count in the information charged Horne with writing and publishing, and: 
causing and procuring to be written and published, a certain false, wicked, malicious, 
scandalous and seditious libel, of and concerning His Majesty’s government and the 
employment of his troops, according to the tenor and effect following: 


“Kings Arms Tavern, Cornhill, June 7, 1775. At a special meeting this day of 
several members of the Constitutional Society, during an adjournment a gentleman 
proposed that a subscription should be immediately entered into (by such of the 
members present who might approve the purpose) for raising the sum of £100 to be 
applied to the relief of the widows, orphans, and aged parents of our beloved 
American fellow subjects, who, faithful to the character of Englishmen, preferring 
death to slavery, were, for that reason only, inhumanly murdered by the King’s 
troops, at or near Lexington and Concord, in the province of Massachuset’s (mean- 
ing the province, colony, or plantation of the Massachuset’s Bay, in New England, 
in America) on April 19, 1775, which sum being immediately collected, it was there- 
upon resolved, that Mr. Horne (meaning himself the said John Horne) do pay to- 
morrow into the hands of Messrs. Brownes and Collison, on the account of Dr. 
Franklin, the said sum of £100 and that Dr. Franklin be requested to apply the same 
to the above-mentioned purpose.—John Horne.”’ 


This, it was alleged was 
“‘in contempt of our said Lord the King, in open violation of the laws of this king- 
dom, to the evil and pernicious example of all others in the like case offending, and 
also against the peace of our said present Sovereign Lord the King, his crown and 
dignity.” 
There were other counts in the information charging Horne with causing the same libel 
to be printed in “‘The London Packet, or New Lloyd’s Evening Post,” and “The 


Morning Chronicle, or London Advertiser.” 

The count on the second libel charged that Horne, on July 14, 1775, published “a 
certain false, wicked, malicious, scandalous, and seditious libel, of and concerning his 
Majesty’s government, and the employment of his troops, according to the tenor and 


effect following”’: 


““T (meaning himself the said John Horne) think it proper to give the unknown con- 
tributor this notice, that I did yesterday pay to Messrs. Brownes and Collison, on 


~ 
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the sum of £50 and that I will write to Dr. epee 
lief of the widows, orphans, and age 
sting him to apply the same to the rel 
lest af deted® American fellow subjects, who, faithful to the persis of 
Be dhrnaa preferring death to slavery, were (for that meneae only) inhuma y 
& iered bs the King’s troops, at or near Lexington and Concord, in the esate 
i Massachouaete (meaning the said province, colony, or plantation of the Massa- 


chuset’s Bay in New England in America) on April 19, 1775.—John Horne, 


Other counts were added for causing this last libel to be printed in the public newer 
rT d Not guilty. 
ae rity ae sittings in London after Trinity Term, LTT, bee 
the Earn or Mansrretp by a special jury. The defendant was found guilty of all the 
ed i i ation. : ; 
Ee as ee moved the court in arrest of judgment, alleging 
that the information was insufficient, inasmuch as it did not aver that any Sen 
had been in the colony of the Massachuset’s Bay, or that certain persons, who = 
denominated the King’s troops, had been employed by His Majesty-and his eigen 
to quell that rebellion, or that any engagement had happened between t fe v 5 
troops and the rebels, or that any of the rebels had been slain in such fee RE: by the 
King’s troops, or that the advertisements, or that the charge of murder therein con: 
tained, had any relation to such slaughter of the rebels, or to the action of the King’s 
troops. He argued, that nothing could be intended beyond that which is expressly 
averred in the record. If by any possible construction or intendment those expressions 
which were said to be criminal could receive an innocent sense, consistently with what 
was expressly averred in the record, no crime was sufficiently alleged. He cited the 
opinion of Arxyns, J., in R. v. Lord Russell (1) as to the insufficiency of the indictment 
against Lord Russell, charging him with a design to seize the guards for the preservation 
of the King without averring ‘‘who the King’s guards were.” Pi 


the account of Dr. F ranklin, 


LORD MANSFIELD, C.J.—Many objections have been taken to show that the charge, 
as it stands on this record, is insufficient in law to support any judgment. It is said 
that there was no averment as to the state of the Massachuset’s colony at that time, 
that there were riots, insurrections, or a rebellion; no averment that the King had sent 


A 


B 


any troops; no averment that there was any skirmish or engagements, or the nature of ~ 


it, how it began, how it went on, or ended ; and lastly, that it was not averred “‘that the 
employment of the troops was by the King’s authority.’”” The only objection which 
had any colour in it was that which I have mentioned last. I thought when the matter 
was argued that the averment that the words complained of were written “‘of and con- 
cerning the King’s government,”’ was an answer, but no precedent was cited or alluded 
to on either side. I could not say upon my memory whether precedents might not 
require some technical form of expression as to that medium through which words are 
averred to be written “‘of the King’s government,” and, if any flaw had happened, 
formally, technically, or verbally, though not at all founded in the sense or reason of 
the thing, I should in this case have been of the same opinion I was in the case of an 
outlawry—that the defendant ought to have the benefit of it. Therefore, I desired that 
we might think of it for some time, that precedents might be searched, and the books 
looked into. 

We have duly weighed everything. Precedents have been looked into; we have fully 
considered the information, all the objections that were mentioned, and all the objec- 
tions we ourselves could think of; and we are all clearly of opinion without any doubt 
that the information is sufficient. An indictment or information must charge what in 
law constitutes the crime with such certainty as must be proved, but that certainty may 
arise from a necessary inference in the manner settled in R. v. Lawley (2). Plain words 
in a libel speak for themselves; if they are doubtful, their meaning must be ascertained 
by an innuendo. Here the words are plain, and want no innuendo. They are averred 
to be written ‘‘of and concerning the King’s government and the employment of his 
troops.”” The obvious meaning is that the employment of the King’s troops must be 
under his authority, and necessarily so when the words preceding are “‘of and concerning 


Oe 


H.L.} R. v. HORNE (Lorp Mansviecp, C.J.) 393 


- pe : aco a ag pa be taken to be true because the verdict finds 
nntaoe  agal : pon a emurrer, it must equally have been taken to be 
the gist of every charge of every libel consists in the person or matter of and 
ees roe ~ averred to be said or written. In’ Bo 
ie ana 7 bad because it weenie laid in the information that 
ie pa we Justices of Suffelle Where the words are averred 
arg ve oe oo government or of the government of the king- 
ame asim . - aH - a th e navy,’ as to anything further of which they are 
ie eae act *" aa 64 rie Rail mentioned in the libel, through the 
ete qa paainapes a . “hee 8 government, they need not be particularly 
a... = ink 5h ’ sine eal nor is any technical form of ex- 
Ged wighcln c = : eee pee ecause there may be cases where the Ning 8 govern- 
ugh an imputation upon the gross licentiousness of his 

troops. 

The only question to be tried is ‘“‘whether the words laid are written of the King’s 
government.” It may vary the degree of mischief, malice or guilt, but it is totally 
immaterial as to the constitution of the crime on the record whether the words refer to 
something that has existed and misrepresent such existent facts or are an entire fiction. 
Had Lexington been left out, or had any other place where there had been no skirmish 
or engagement been mentioned as the scene instead of Lexington, it would without any 
innuendo have been equally a libel if meant to impute the same kind of misconduct to 
the King’s troops acting under his authority. It is the duty of the jury to construe 
plain words and clear allusions to matters of universal notoriety according to their 
obvious meaning, and as everybody else who reads must understand them. But the | 
defendant may give evidence to show they were used upon the occasion in question in a 
different or in a qualified sense. Ifno such evidence is given, the natural interpretation 
of the words and the obvious,meaning to every man’s understanding must prevail. 
Before this trial, five different juries had found these words from their necessary meaning 
to be ‘‘of and concerning the King’s government.” In this case the defendant gave 
evidence, but the evidence he gave plainly demonstrated that the words related to troops 
acting under the King’s authority, and, consequently, that the libel was “‘ concerning 
the King’s government,”’ for the military department is one branch of government. 
Iam the more confirmed that on this occasion there is little doubt of any real flaw in the 
information, because in those five trials I allude to a great variety of counsel of learning, 
eminence, and ability, were employed who were called on to pry, with all the acuteness 
they had, into the information to discover a flaw in it. But there were five judgments 
passed upon the several defendants, and no counsel saw or imagined there was any such 
objection as the present. On the whole, we are all satisfied that the information is 
sufficient. 


The Attorney-General then addressed the court, and Mr. Horne was heard in answer, 
after which, 


ASTON, J., pronounced the following judgment of the court: John Horne, clerk, you 
stand convicted upon an information filed against you by His Majesty’s Attorney- 
General, of writing and publishing, and causing to be printed and published, a false, 
wicked, and seditious libel of and concerning His Majesty’s government and the employ- 
ment of his troops. The libel has been openly read in court from the record, and, upon 
the report of his Lordship who tried this information it appears that upon your own 
cross-examination of one of the witnesses yot gloried in the publication of it, that you 
avowed you did not desire to be screened, and avowed yourself the author of it. Since 
that, indeed, in this court you attempted to gloss over parts of this libel and to confine 
its tendency to a possible private charge upon the King’s troops, not concerning His 
Majesty’s government; to treat the word “‘troops’’ as indeterminate in its signification, 
and not to carry with it the construction which the information avers and the jury have 
found of its ‘‘concerning the King’s government and the employment of those troops 
by his authority.” You have said, very truly, that evidence is not to supply any defect 
in an information. There is no defect in the information. The information sets forth 
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the libel at large and charges that libel to be “‘of and concerning His rma 6 gt 
ment,’’ as I before mentioned. Upon that the court has now decided agreeable p e 
finding of the jury, and no man can really mistake the malicious meaning and Er 
ofit. It isa libel which contains a most audacious insult upon His Majesty 8 adminis a 
tion and government and the conduct of his loyal troops employed in America. 
treats those disaffected and traitorous persons who have been in arms and in open 
rebellion against His Majesty as faithful subjects—faithful to the character of English- 
men ; and it falsely and seditiously asserts that ‘‘for that reason oie they were pearens; 
ly murdered by His Majesty’s troops at Lexington and Concord.’ By the same libe 
subscriptions are proposed and promoted for the families of those very rebels who fell 
in that cause, traitorously fighting against the troops of their lawful sovereign. This 
is the light in which this libel must appear to every man of a sound and impartial under- 
standing ; this is the plain and unartificial sense of it. The contents of this libel have 
been effectually scattered and dispersed by your means, as charged in the several counts 
of the information, and they have been inserted in divers and different newspapers. The 
contents are too well known and I trust abhorred to need any repetition from me, for the 
sake of observing further upon their malice, sedition, and falsehood. The court have 
considered the punishment fit to be inflicted upon you for this offence, and the sentence 
of the court is that you do pay a fine to the King of £200; that you be imprisoned for 
the space of twelve months, and until that fine be paid ; and that upon the determination 
of your imprisonment you find sureties for your good behaviour for three years, yourself 
in £400 and two sureties in £200 each. 


The defendant brought a writ of error in the House of Lords. 


The Attorney-General and the Solicitor-General for the Crown. 
Dunning and Lee for the appellant. 


After counsel had been heard, the following question was put to the judges: ) 


“Whether the writing described in the information was, in point of law, sufficiently 
charged to make it a libel upon His Majesty’s government.” 


May 11,1778. DE GREY, C.J., delivered the unanimous opinion of the judges in the 
affirmative, and gave his reasons as follows: By the words “‘sufficiently charged’? I 
understand to be meant, whether it is charged with sufficient certainty. But, though 
the law requires certainty, we have no precise idea of the signification of the word which 
is as indefinite in itself as any word that can be used. Lorp Cox [in Long’s Case (4)], 
speaking of it, represents it thus (5 Co. Rep. at p. 121 a): 


“There are three kinds of certainties: Certainty to a certain intent in general ; 
certainty to a common intent ; and certainty to a certain intent in every particular.” 


This last is rejected in all cases as partaking of too much subtlety. The second is 
sufficient in defence; the first is required in a charge or accusation. Perhaps this 
account of it does not convey a much clearer idea, but I apprehend it will become 
intelligible by considering the grounds of the distinctions taken in the present case upon 
the certainty required in a charge. 


The charge must contain such a description of the crime that the defendant may 


know what crime it is which he is called upon to answer; that the jury may appear to 


be warranted in their conclusion of “ guilty” or “not guilty’ upon the premises delivered 
to them; and that the court may see such a definite crime that they may apply the 
punishment which the law prescribes. This I take to be what is meant by the different 
degrees of certainty mentioned in the books. It consists of two parts ; the matter to be 
charged and the manner of charging it. 

As to the matter to be charged, whatever circumstances are necessary to constitute 
the crime imputed must be set out, all beyond are surplusage. Therefore, in the instance 
of the prosecution for perjury which has been cited [Stedman’s Case (5)], it was necessary 
to set out the oath as an oath taken in a judicial proceeding and before proper persons 
in order to see whether it was an oath which the court had jurisdiction to administer. 
In the prosecution of a constable for not serving the office, it is necessary to set out the 


D 


<B 


H.L.) R. v. HORNE (De Grey, CJ.) 395 


mode of his election, because, if he is not legally elected, he cannot be guilty of a crime 
in not serving the office: see R. v. Harpur (6). Where the circumstances go to consti- 
tute a crime they must be set out. Where the crime is a crime independently of such 
circumstances, they may aggravate, but do not contribute to make, the offence. 

To apply these principles to the case of a libel it may happen, that a writing may be 
so expressed and in such clear and unambiguous words as that it may amount of itself 
toa libel. In such a case the court wants no circumstances to make it clearer than it is 
of itself, and, therefore, all foreign circumstances introduced upon the record would be 
only matter of supererogation. But, if the terms of the writing are general, or ironical, 
or spoken by way of allusion or reference, although every man who reads such a writing 
may put the same construction upon it, it is by understanding something not expressed 
in direct words and it being a matter of crime, and the party liable to be punished for it, 
there wants something more. It ought to receive a judicial sense, whether the applica- 
tion is just. The fact, or the nature of the fact, on which that depends, is to be deter- 
mined by a jury. But a jury cannot take cognisance of it unless it appears upon the 
record ; which it cannot do without an averment. Thus much is sufficient to be said, 
in regard to the matter that is necessary to be averred. 

Secondly, as to the manner of making the averment. There are cases where a direct 
and positive averment is necessary to be made in specific terms, as, where the law has 
affixed and appropriated technical terms to describe a crime, as in murder, burglary 
and others. It is likewise true that in all cases, those facts which are descriptive of the 
crime must be introduced upon the record by averments in opposition to argument and 
inference. In the case of a libel which does not in itself contain the crime without some 
extrinsic aid, it is necessary that it should be put upon the record, by way of introduction 
if it is new matter, or by way of innuendo if it is only matter of explanation. For an 
innuendo means nothing more than the words, “‘id est,” “‘scilicet,’’ or “‘meaning,”’ or 
“aforesaid,”’ as explanatory of a subject-matter sufficiently expressed before, as, such 
a one, meaning the defendant, or such a subject, meaning the subject in question. But 
as an innuendo is only used as a word of explanation, it cannot extend the sense of the 
expressions in the libel beyond their own meaning, unless something is put upon the 
record for it toexplain. As in an action on the case against a man for saying of another: 
“He has burnt my barn,”’ [Barham v. Nethersal (7)] the plaintiff cannot there, by way 
of innuendo, say meaning “‘his barn full of corn,” because, that is not an explanation 
of what was said before, but an addition to it. But if in the introduction it had been 
averred that the defendant had a barn full of corn, and that in a discourse about that 
barn the defendant had spoken the words charged in the libel of the plaintiff, an innuendo 
of its being the barn full of corn would have been good: for by coupling the innuendo in 
the libel with the introductory averment, “‘his barn full of corn,” it would have made it 
complete. I conceive that this kind of extrinsic matter may be introduced upon the 
record either by direct averment, or by recitals, or by general inference, and that such 
introductory matters and explanatory innuendos so made to appear upon the record 
do all amount to sufficient averments. ; 

An innuendo is an averment that such a one means such a particular person, or that 
such a thing means such a particular thing. When coupled with the introductory 
matter, it is an averment of the whole connected proposition by which the eae 
of the charge will be submitted to the jury and the crime appear to the court. The libe 
in the present case says that the subscription proposed to be entered into 


“« wag for the relief of the widows, orphans, and aged parents of our beloved American 
subjects; who faithful to the character of Englishmen, and preferring death to 
slavery, were for that reason only inhumanly murdered by the King’s troops. 


It is not necessary to consider, whether this libel comes within the irae deta of a libel 
which constitutes a crime of itself without any assistance of other headin, Sati or 
what our opinions on that question might be, because, we are all of opinion that there is 
sufficient matter expressed with sufficient certainty to constitute the lean ae 
Two questions have been made upon the introductory part of this ‘6 poche. P : 
whether the interior subsequent matter being, introduced by the words, *‘o 
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concerning His Majesty’s government, and the employment of his troops,”’ these words 
amount to a sufficient averment to put it legally upon the record. Secondly, whether, 
admitting it to be legally put upon the record, the sense of it must be understood to be 
a libel upon His Majesty’s government. First, whether it is legally put upon the record 
in point of form? It is put upon the record by these words: 


“That the defendant wrote and published such a libel, of and concerning His 
Majesty’s government and the employment of his troops.” 


This is an averment, for the fact is that “‘he wrote and published the libel,”’ and the 
circumstance connected with that fact, which, therefore, makes a part of it is, that 


‘*he wrote and published the paper or libel, of and concerning His Majesty’s govern- 
ment and the employment of his troops.”’ 


If the jury, on the defence set up, had found that the libel was not published relative 
to the King’s government or the employment of his troops, the information was not 
proved, for it contains an entire proposition. And if it had appeared that the paper 
related to a voluntary act of the troops only and not to an employment of them by 
government, the information would have been false because the prosecutor would have 
failed in the proof of the proposition that it was written, “Of and concerning the King’s 
government and the employment of his troops.” 

This is no new doctrine. The cases cited at the Bar show it. In T'uchin’s Case (8) 
one part of the libel was this: 


“The mismanagements of the navy have been a greater tax upon the merchants 
than the duties raised by Parliament.” 


It might have been said there: What navy? Whose navy? Was it the navy of Eng- 
land? Or did it mean only the merchant ships? The information charged that-the 
defendant had written a scandalous and seditious libel in which the information stated 
in the introductory part, that “of and concerning the Royal Navy of this kingdonr and 
the government of the said navy, it is written so and so.’’ When in stating the libel 
the information came to the word ‘‘Navy,”’ by an innuendo it explains it thus: “‘mean- 
ing, the Royal Navy of this kingdom,”’ which, being coupled with the averment in the 
introductory part of it, made the sense and the charge complete. Again, in another 
part of the same information for another libel, one part of the libel was thus: ‘‘ There 
is another plot against you,”’ and afterwards, “‘it is a plot preparatory to your trial.” 
What trial? The introductory part of the information charged that this libel was 
written 


“Of and concerning the defendant, and a prosecution to be had against him for 
divers seditious libels by him, before that time, composed and published.” 


The information afterwards explains “‘you,’’ thus meaning “‘the defendant.” This 
connected with the averment in the introductory part, was a sufficient explanation a 
the charge. The defendant was found guilty of the several libels in the information. 
He moved in arrest of judgment, but not on the ground of the insufficiency of the aver- 
ments for it was sufficiently understood that ‘“‘of and concerning the Royal Navy,” ete 
was good without any other additional averments. = x 
In R. v. Matthews (9), which was an indictment upon the statute 6 Anne, ec. 7, the 
words of the libel were these: tre 


“From the solemnity of the Chevalier’s birth, and if hereditary right be any 
recommendation, he has that to plead in his favour.” . 


It was there said: What Chevalier? Who was he? What recommendation? And to 
what thing? In the introductory part the information charged the libel to have been 
written ‘‘of and concerning the Pretender” and “‘of and concerning his right to the 
crown of Great Britain.’ It was held that the innuendos in the body of the libel 
explaining the words “Chevalier, etc.” to mean the Pretender and his hereditary ri ht 
to the crown of Great Britain, when connected with the averments in the intro ithe 
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A part, “Of and concerning the Pretender and his right to the crown of Great Britain,”’ 


were a sufficient explanation to make good the charge. 

In R. v. Alderton (10), the libel was an advertisement reciting certain orders made for 
collecting money on account of the distemper among horned cattle, advertised by the 
clerk of the peace for the county of Suffolk. It charged that by these orders the money 
collected had been improperly applied. The information charged this to be a libel on 
the justices of Suffolk. In the body of the libel it was not said “‘ by order of the justices,”’ 
nor did the information in the introductory part say that it was a libel ‘‘of and saat 


- ing the justices of Suffolk.’’ - But when the information came to state any of the orders 


in the advertisement it added this innuendo, ‘“‘ meaning an order of the justices of peace 
for the county of Suffolk.’? But these innuendos could not supply the want of an 
averment in the introductory part of its being written of and concerning the justices, 
because they were not explanatory of, but in addition to, the former matter ; and the 
court were of opinion that, the information having omitted the words ‘‘of and concern- 
ing the justices” in the introductory part, such omission was fatal. Judgment was, 
accordingly, arrested. - 

From these cases it is clear that the words ‘‘ Of and concerning”’ are a sufficient intro- 
duction of the new matter. Therefore, in the present case it is, in point of form, a suffi- 
cient averment upon the record that the paper was written ‘of and concerning the 
King’s government.” 

But, secondly, it has been argued upon the further charge respecting the troops 
that it does not import that these troops were so employed by act of government, and, 
therefore, though it should be held to have been written: “Of and concerning the King’s 
government,” yet it does not appear to be so, relative to the act of the troops. It has. 
been further argued that, in giving their opinion on this point, the judges can take 
no knowledge of anything that is said or written, but what they can collect from the 
record, and, likewise, that every accusation taken from the record must be plain and 
clear, and is not to be strained by any forced meaning or construction. But, as the 
crime of a libel consists in conveying and impressing injurious reflections upon the minds 
of the subject, if the writing is so understood by all who read it, the injury is done by 
the publication of these injurious reflections before the matter comes to the jury and to 
the court. If courts of justice were bound by law to study for any one possible or 
supposable case or sense in which the words used might be innocent, such a singularity 
of understanding might screen an offender from punishment, but it could not recall the 
words or remedy the injury. It would be strange to say, and more so to give out as the 
law of the land, that a man may be allowed to defame in one sense, and to defend him- 
self by another. Such a doctrine would indeed be pregnant with the nimia subtilitas, 
which Lorp Coxe so justly reprobates. 

The true rule to go by is laid down by Lorp Kr in R. v. Matthews (9), which is this: 
“That the court and jury must understand the record as the rest of mankind do.” 

This being the rule, and the accusation such as I have before stated, it remains to be 
seen only what the words in the present case are. They are these: ‘That the defendant, 
of and concerning the King’s government and the employment of his troops,” said 
“that innocent subjects had been inhumanly murdered by the King’s troops only for 
preferring death to slavery.”’ Do these words import in their natural and obvious 
sense that the King’s troops were employed by the act of government inhumanly to 
murder the King’s innocent subjects? There can be no doubt but that the King’s 
government comprehends all the executive power of the State both civil and military, 
that he employs all the national force and that his troops are the instruments with 
which part of the executive government is to be carried on. The introductory part of 
this information charges, that the subject of the writing in the present case was “the 


- troops, and the King’s troops, and the business they had done.” It has been truly said 


that the King’s troops may, like other men, act as individuals. But they can be em- 
ployed as troops by the act of government only. If the averment, therefore, amounts 
to this, that, in the discourse which was held, the words were said ‘‘of and concerning 


the King’s government,” the natural import of them, without any forced or strained 


meaning, appears to us to be this. “I am speaking of the King’s administration of his 
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government relative to his troops, and I say that our fellow subjects, faithful to wr A 
character of Englishmen, and preferring death to slavery were for that reason only 
inhumanly murdered by the King’s order, or the orders of his officers.”” The motive 
imputed tends to aggravate the inhumanity of the act, and consequently, of the impu- 
tation itself, because it arraigns the government of a breach of public trust in employ- 

ing the means of the defence of the subject in the destruction of the lives of those who 

are faithful and innocent. 

As to any other circumstances not stated in the information, if those which are stated 
do of themselves constitute an offence, the rest supposed by the defendant, whether true 
or false, would have been only matter of aggravation, and not any ingredient essential 
to the constitution of the crime, and, therefore, not necessary to be averred by the record. 
Upon the whole of the case, therefore, we are unanimously of opinion that the record 
contains all facts and circumstances necessary to warrant the conclusion of the jury, 
and that it likewise contains all facts and circumstances necessary for the information 
of the court to give their judgment upon the occasion. 


Judgment of the Court of King’s Bench affirmed. 





ALLEN v. DUNDAS KE 


[Court or Krva’s Brncu (Ashhurst, Buller and Grose, JJ.), February 10, 1789] ) 
[Reported 3 Term Rep. 125; 100 E.R. 490] 5 


Probate—Grant—Will—Forged will—Probate binding until declared null and void— 
Debt paid to executor under forged will—Liability of debtor to pay again on avoidance 
of probate. 
A probate, when granted by a court having competent jurisdiction is a judicial 
act, and, until it is vacated, binds everyone. 
On P.’s death, probate of a forged will having been granted to A. as executor, 
the defendant, who was indebted to P., paid the debt to A. In subsequent pro- 
ceedings the probate was declared null and void and letters of administration to > 
P.’s estate were granted to the plaintiff who claimed the debt from the defendant. G 
Held: the probate granted to A. was binding on everyone until vacated, and the 
defendant, having paid his debt to one who had legal authority to receive it, could 
not be called on to pay it a second time. 


Notes. Considered: Griffiths v. Hamilton (1806), 12 Ves. 298; Hewson v. Shelley, 
[1914] 2 Ch. 13. Referred to: Thurston v. Mills (1812), 16 East, 254; Hx parte Jolliffe 
(1845), 8 Beav. 168; Easton v. Carter (1850), 5 Exch. 8; Bancks v. Ollerton (1854), 10 
Exch. 168. ; 


As to effect of grant of probate, see 16 Hatspury’s Laws (3rd Edn.) 269 et seq. ; and 
for cases see 23 Dicust (Repl.) 238 et seq. 


Cases referred to: 
(1) Marriot v. Marriot (1725), 1 Stra. 666; Gilb. Ch. 203; 93 E.R. 770; 23 Digest I 
(Repl.) 238, 2884. 
(2) R. v. Vincent (1721), 1 Stra. 481; 93 E.R. 648; 23 Digest (Repl.) 241, 2925. 
(3) R. v. Goodrich (1784), Old Bailey. 
(4) Greves v. Weigham, 1 Roll. Abr. 919. 
e Anon. (1705), 1 Com. 150; 92 E.R. 1008; 23 Digest (Repl.) 259, 3173. 


) eh Harley (circa 1786), cited 3 Term Rep. 127; 100 E.R. 491; 6 Digest (Repl.) 
7, 760. 


(7) Lee’s Case (1621), Palm. 163; 81 E.R. 1028. 
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(8) Packman’s Case (1596), 6 Co. Rep. 18b; 77 E.R. 281; sub nom. Wilson v. Packman, 
Cro. Eliz. (459); sub nom. Wilson v. Pateman, Moore, K.B. 396; sub nom. Anon., 
3 Salk. 22; 23 Digest (Repl.) 259, 3177. 
(9) Price v. Parker (1666), 1 Lev. 157; 83 E.R. 347 ; sub nom. Pierce v. Perks, 1 Sid. 
280; 1 Keb. 854; 23 Digest (Repl.) 251, 3057. 
(10) Semine v. Semine (1673), 2 Lev. 90; 83 E.R. 464; 30 Digest (Repl.) 456, 969. 


(11) Stephens v. Langley (1673), Cas. temp. Finch. 40; 23 E.R. 22; 23 Digest (Repl.) 
260, 3184. 

(12) Foster v. Allanson (1788), 2 Term Rep. 479; 100 E.R. 258 ; 5 Digest (Repl.) 940, 
7693. 


(13) Noell v. Wells and Page (1668), 2 Keb. 337, 343; 1 Sid. 359; 1 Leu. 235; 84 E.R. 
210, 214; 23 Digest (Repl.) 238, 2883. 


Case Stated for the opinion of the Court of King’s Bench in an action on the case for 
money had and received to the use of the intestate and to the use of the plaintiff as 
administrator. The defendant pleaded the general is8ue, and on the trial a special ver- 
dict was found, stating in substance as follows. 

The defendant, as treasurer of the Navy, was indebted to the intestate, Priestman, in 
his lifetime in £58 13s. 6d. for money had and received to his use. Priestman died on 
June 2, 1784, and on Aug. 13, 1785, one Robert Brown proved in the Prerogative Court 
of the Archbishop of Canterbury, a forged paper writing, dated May 18, 1784, purporting 
to be the last will of Priestman, otherwise Handy. By this document he was supposed 


Ao have appointed Brown the sole executor ; and a probate of that supposed will issued in 


due form of law, under the seal of that court on the same day, in favour of Brown. 

The defendant, not knowing the will to have been forged and believing Brown to be 
the rightful executor, on Brown’s request paid him £58 13s. 6d. being the whole balance 
then due from the defendant-to Priestman. On July 21, 1787, Brown was called by 
citation, at the suit of John Priestman, the father and next-of-kin of the deceased, in the 
Prerogative Court of the Archbishop of Canterbury, touching the validity of such sup- 
posed will. Such proceedings took place in that court and it was declared that the will 
and probate were null and void, that Thomas Priestman died intestate and that John 
Priestman, the father, was his next-of-kin. 

On Mar. 31, 1788, letters of administration to the estate of Thomas Priestman were 
granted by that court in due form of law to the plaintiff, as attorney of John Priestman. 


Shepherd for the plaintiff: The payment to Brown, the executor, was no answer to the 
present action. The plaintiff, being entitled to all the property which belonged to the 
intestate at the time of his death, may recover in an action any debts which have not 
been paid either to him or to some person legally authorised by him. Here, however, 
Brown was not authorised to receive the debt from the defendant. If the probate had 
not existed, it would have been a payment by mistake, and then the defendant might 
have recovered it back again from Brown. The probate cannot make any difference as 
to this plaintiff who is the rightful administrator for it is stated in the Case that the will 
under which alone an executor derives his power was forged. The probate gives no 
authority to an executor, it is only evidence of his right ; and the granting of probate, is 
not a judicial but a ministerial act. This court will by mandamus compel the ecclesias- 
tical court to grant a probate: Marriot v. Marriot (1) (Gilb. Ch. at p. 208). Even if it 
were a judicial act, still it is done ex parte; and as the plaintiff had no opportunity 
of being heard in the ecclesiastical court before the probate was granted, he cannot be 
concluded by it. 

An executor, acting under a probate, is not like an administrator acting under the 
ordinary, for the ordinary makes an administrator but not an executor. Although it was 
held in R. v. Vincent (2), that the prisoner could not be convicted of forging the will 
during the existence of the probate of it, yet that decision has been since impeached in 
R. v. Goodrich (3), by the opinion of all the judges. [ASHHURST, J.—It was the opinion 
of the judges in that case that the trial should be postponed until the ecclesiastical court 
had determined on the validity of the probate. ] | 

Supposing that Priestman were not dead and that on his return from abroad he had 
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found that his wages had been paid to his executor under a forged will. Sucha cpme 
would have been no answer to an action brought by him. So if he had made two 
and the executor appointed by the first had proved it and received this debt before the 
second was discovered, the executor of the second might have recovered it again from 
the defendant who would have had his remedy over against the first executor. This was 
expressly determined in Greves v. Weigham (4), by the advice of all the judges. The 
only difference between that and the present case is that there the debtor of the testator 
had his remedy against the first executor ; but here the defendant has no remedy over on 
account of the forgery. However, that proceeds on a different ground, namely, that the 
civil remedy is merged in the felony. Greves v. Weigham (4) is expressly recognised and 
confirmed in Anon. (5) by Trrvor, C.J., who added, that the probate of a will gives no 
authority to an executor; and if he be not the rightful executor, he has no authority. 
The payment to the executor in this case may be compared to that by a banker under 
a forged power of attorney, or a forged bill or bond which has never been considered as & 
discharge to the banker. In Cheap v. Harley (6) the defendants, who had a house in 
America as well as in London, drew two bills of exchange there, the first and second of 
the same tenor and date on their house here, payable to the plaintiffs. One of them being 
lost, it came into the hands of a third person who forged an endorsement of the payees 
and received the amount of it from the defendants here. Afterwards the real payees 
brought their action on the other bill and recovered. If it be held that the plaintiff in 
this action be not entitled to recover, it will be productive of many inconveniences, since 
it will induce less care and attention on the part of the testator’s debtor in examining the 
title of the supposed executor, and the rightful executor will in many instances be de- 
frauded without any neglect on his part. Here, as one of two innocent persons must 
suffer, the loss ought to be borne by him who paid the money under a void authority. 


Baldwin for the defendant: The case of payment under a forged bill or bond is) not 
applicable to the present case, because there the instrument is produced to the tor 
who is bound to know whether or not it is the handwriting of the party. In such a case 
as the present, however, only the probate is produced, the authority of which the debtor 
cannot controvert. The probate, as long as it remains unrepealed, is conclusive to the 
whole world. Even in criminal prosecutions a prisoner cannot be convicted of forging 
a will if the ecclesiastical court has granted a probate which is not vacated before the 
trial. R. v. Vincent (2) has never been contradicted. “If they show a probate under 
the hand of the ordinary, they cannot prove in evidence that the will was forged :”’ 
see Marriot v. Marriot (1) (Gilb. Ch. at p- 207). “If the same ordinary certify contrary to 
the probate, the certificate shall not be given in evidence:” see Lee’s Case (7) (Palm. 
163). ‘‘Where the ordinary revokes letters of administration, and then grants other 
letters of administration to another ; the mesne acts done by the first administrator shall 
be valid”: see Bro. Apr. Administrator, pl. 33. 

There can be no material difference whether the party claim as executor or adminis- 
trator. In Anon. (5) a distinction was taken between a repeal of administration ona 


the authority of the probate then against him ; for if an action had been brought against 
him by the executor during the existence of the will, he could have made no defence to it. 


administration ought to be protected. The ordinary cannot, however, appoint an exe- 
cutor, and as he derives his authority solely under the will, no payment to him under a 
void will ought to be protected, If the executor had enforced payment by a suit at law, 
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perhaps the payment under a judgment of a court of law could not have been questioned ; 
but this was a voluntary payment. ; 
In Foster vy. Allanson (12), where the plaintiff had committed an act of bankruptcy, 
although no commission was taken out and the defendant insisted that, as he had notice 
of the act of bankruptcy, he was not warranted in paying the plaintiff, because he should 
be answerable to the assignees when a commission should be sued out, a difference was 
taken between voluntary payments and such as were enforced by the coercion and 
judgment of a court of law. If an action be brought by an executor and the defendant 
entertain any suspicion that the will has been forged, he may file a bill in equity for an 
injunction until that question be determined in the ecclesiastical court. 


ASHHURST, J.—The plaintiff has no right to call on the defendant to pay a second 
time this money, which was paid to a person who had, at that time, a legal authority to 
receive it. It is admitted that if he had made this payment under the coercion of a suit 
in a court of law, he would have been protected against any other demand for it. How- 
ever, that makes no difference, for as the party to whom the payment was made had such 
authority as could not be questioned at the time, and such as a court of law would have 
been bound to enforce, the defendant was not obliged to wait for a suit, when he knew 
that no defence could be made to it. This, therefore, cannot be called a voluntary pay- 
ment. 

This is different from payments under forged bonds or bills of exchange, for in those 
cases the party is to exercise his own judgment and acts at his peril. A payment in such 
‘a case is a voluntary act, although perhaps the party is not guilty of any negligence in 
point of fact. Here, however, the defendant acted under the authority of a court of law 
and every person is bound to pay deference to a judicial act of a court having competent 
jurisdiction. In this case the spiritual court had jurisdiction over the subject-matter, 
and every person was bound to give credit to the probate till it was vacated. 

The case of a probate of a supposed will during the life of the party may be distin- 
guished from the present, because during his life the ecclesiastical court has no jurisdic- 
tion, nor can they inquire who is his representative. When the party is dead, however, 
it is within their jurisdiction. Besides, the distinction taken by the defendant’s counsel 
between cases where a will is set aside on an appeal, or on a citation, seems to have some 
foundation. In the former the original sentence is as if it had never existed ; in the latter 
the will is only repealed and all acts under it until the repeal are good. The foundation 
of my opinion, however, is that every person is bound by the judicial acts of a court 
having competent authority ; and during the existence of such judicial act, the law will 
protect every person obeying it. 


BULLER, J.—The first question to be considered is, what is the effect of a probate? 
It has been contended by the plaintiff’s counsel, first, that it is not a judicial act and, 
secondly, that it is not conclusive. I am clearly of opinion that it is a judicial act, for 
the ecclesiastical court may hear and examine the parties on the different sides, whether 
a will be or be not properly made, and that is the only court which can pronounce 
whether or not the will be good. The courts of common law have no jurisdiction over 
the subject. Secondly, the probate is conclusive till it be repealed, and no court of 
common law can admit evidence to impeach it. 

This case was compared to a probate of a supposed will of a living person, but in such 
a case the ecclesiastical court has no jurisdiction and the probate can have no effect. 
Its jurisdiction is only to grant probates of the wills of dead persons. The distinction in 
this respect is this: if it has jurisdiction, its sentence, as long as it stands unrepealed, 


- shall avail in all other places; but where it has no jurisdiction, the whole proceedings are 


a nullity. 

As ee case in 1 Com. 150 (Anon. (5)), I think it carries its own death wound on the 
face of it. It is an anonymous case, and is said to have been determined in the fifth year 
of Anne. In the replication in that case, there is a traverse that the testator made such 
will by which A. B. was appointed executor. It is rightly admitted that such a traverse 
cannot be supported. The courts of common law cannot try whether it be a good will or 


fe 
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not, for that depends on ecclesiastical law. ‘TREVOR, C.J., in giving the judgment of the 


court, begins with giving as his reasons: 
eee) executor derives all his authority from the testator himself; and that he 
of himself, as being executor, without anything more, has the power of disposing of 
the testator’s estate. True it is, before an action brought a probate is Speer! 
but that is only requisite to ascertain the court that the plaintiff is executor. 


From this admission it appears that there are no means of ascertaining who is executor 
save by applying to the ecclesiastical court for a probate, so that the reason destroys 
itself, ‘Then he proceeds to point out the difference between a citation and an appeal. 
If that distinction extend to the case of executors as well as administrators, it will decide 
the present case ; but he goes on to add: “‘but it is otherwise in the case of an executor ; 
for the probate of the will gives no authority at all to him.” In that I differ from him 
because an executor has an authority which a court of common law cannot dispute. 
‘The Chief Justice afterwards goes on to say: 
“‘That that case was not like the case of an officer who officiated without legal 
authority, as the deputy of the deputy of a steward, etc. ; for rightful acts done by 
him are good, for he is an officer de facto, and in the immediate and open execution 
of his office. And the parties did not know whether he had authority or not.” 


‘That is just the present case, for here there was an executor de facto who had obtained a 
probate, and the defendant neither knew nor could tell whether he was rightful executor 
or not, further than he was informed by the probate which he could not dispute. Then the 
Chief Justice resorts to the argument of inconvenience, if a tortious executor should be 
permitted to dispose of the right and interest of a rightful executor. I think that the 
inconvenience is clearly the other way, because if there be a rightful executor-and he does 
not come forward, he is guilty of laches. Suppose such a one were to lay by for a number 
of years and in the meantime all the debts were to be collected by another person who 
had obtained a probate as executor. Those payments ought to be protected, for during 
all that time the debtors could not controvert his authority; and it is admitted that if 
actions had been brought in such cases, the debtors could not have made any defence. 

Another thing to be observed in Anon. (5) is that it was decided on the authority of 
Greves v. Weigham (4), which is there said was never denied. From that circumstance I 
am inclined to think it passed without much consideration, for the doctrine in Greves v. 
Weigham (4), is contradicted in Semine v. Semine (10), Price v. Parker (9), and Noell v. 
Wells (13), (1 Lev. 235). In the last of those cases, the objection was first made at 
nisi prius, but the point was reserved for the opinion of the court on a Case (which shows 
that the practice of granting Cases is not of very modern date, for that was in the reign 
of Charles II). It was resolved by the court that on the plea of ne unques executor, 
evidence might be given that the seal of the ordinary was forged or that there were bona 
notabilia, for they confess and avoid the seal. But they also held that evidence that 
another and not the plaintiff was executor, that the testator was non compos mentis, and 
that the will was forged, could not be admitted because that would have been to falsify 
the proceedings of the ordinary in cases of which he is judge. It seems strange, therefore, 
that TREvor, C.J., should have said that Greves v. Weigham (4) had never been doubted, 
because these cases determined the reverse of the doctrine there contained. 

As to the traverse in Anon. (5), it is impossible to support it. The Chief Justice says: 


“The traverse is good ; for whether a will or no will is a question triable by a jury; 
and the reason is, because the spiritual court had not the original jurisdiction of the 
probate of wills, and because as to trial the temporal courts have quasi a concurrent 
jurisdiction.”’ 

This reason undoubtedly fails. The concluding reason there given is: 


“That the probate of a will concludes a person from saying there was no such will; 
but notwithstanding this matter may be brought to trial; for the producing a will 
under probate is only evidence that there was such a will. And though it is evi- 
dence of so strong a nature that no evidence shall be admitted against it, yet to 
plead that such a trial was proved is no reason why this matter should not be tried,” 
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This reason is directly contradictory to itself, for first, he says that the probate is only 
evidence of the will and that it may be tried, and yet he adds that it is conclusive, and 
that no evidence can be admitted against it. Therefore I think this case is destructive 
of itself. 

Another head of argument by the plaintiff’s counsel was that the payment in this case 
under the probate was not a compulsory one, and a case of bankruptcy was alluded to. 
A determination on the bankruptcy laws, however, cannot govern the court in deciding 
this question. Those cases turn on a fraudulent preference given to one creditor over 
another ; but even there the courts have never proceeded on the idea that a judgment is 
necessary to enforce payment. A threat is sufficient. The question in those cases is 
whether the payment in the circumstances be fair, or with a view to defraud the rest of 
the creditors. 


GROSE, J.—No doubt could ever have been entertained on this subject, had it not 
been for Greves v. Weigham (4) and Anon. (5). They struck me at first as being very 
strong cases to the point for which they were cited. ‘I am satisfied, however, by what 
has been said by Butter, J., that they cannot be law. 

Anon. (5) seems to be grounded on a false principle, namely, that the probate of a will 
gives no authority to the executor. But I think it does, and so much so that it cannot 
be traversed or denied: see Marriot v. Marriot (1) (Gilb. Ch. at pp. 207, 208). Then the 
payment to the executor in this case was made under the judicial act of a court having 
competent jurisdiction on the subject, which could not be disputed. Therefore, it is 
not like a payment under a forged bill of exchange or bond, for this was made under the 
authority of the probate and not of the will. It has been said that there is a difference. 
between a repeal of letters testamentary on appeal or on citation. However that may 
be, the ground of my opinion is that the law which is founded on wise and sound prin- 
ciples will never compel any person to pay a sum of money a second time, which he has 
once paid under the sanction of a court having competent jurisdiction. 


Judgment for defendant. 
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MILWARD v. THATCHER 


[Court or K1ne’s Bench (Ashhurst, Buller and Grose, JJ.), November 13, 1787] 
[Reported 2 Term Rep. 81; 100 E.R. 45] 
Local Authority—O fficer—Vacation of office—Acceptance of incompatible office—Jurat 


becoming town clerk. 
A jurat of Hastings, being elected as town clerk, acted as such (and not as a jurat)- 


from the time of his election. Ona question whether he was capable of being elected. 
town clerk, an office inferior to that of jurat, 
Held: (i) whether or not the two offices were incompatible, a jurat was not in- 
eligible as town clerk ; (ii) if the two offices were incompatible (which semble), the 
acceptance of the latter office, though inferior, vacated the former. . 
Notes. Distinguished: R. v. Jones (1831), 1 B. & Ad. 677. Considered: R. v. 
Patteson, [1824-34] All E.R.Rep. 239. 


A 


C 


As to incompatible offices, see 9 Hatspury’s Laws (3rd Edn.) 385 and for cases see 13 * 


Diazst (Repl.) 231. 

Cases referred to: : 
(1) R. v. Trelawney (1765), 3 Burr. 1615; 97 E.R. 1010; 13 Digest (Repl.) 231, 536. 
(2) Baston’s Case (1574), 3 Dyer, 332b, n.; 73 E.R. 753; 33 Digest (Repl.) 86, 537. 


Also referred to in argument: 
Crane v. Holland (1652), Cro. Car. 138; sub nom. Craie v. Helland, W.Jo. 193. 
Gabriel v. Clarke (1587), Cro. Eliz. 76. ) 
R. and Verier v. Sandwich Corpn. (1666), 2 Keb. 92; 84 E.R-58 ; sub nom. Verrior v. 
Sandwitch (Mayor), 1 Sid. 305; 33 Digest (Repl.) 86, 538. 
Dyer’s Case (1558), 2 Dyer, 158 b. 
R. v. Godwin (1780), 1 Doug.K.B. 397; 99 E.R. 255; 13 Digest (Repl.) 222, 423. 


Case Stated for the opinion of the Court of King’s Bench as to the right to the office of 
town clerk of Hastings. 

In proceedings between the plaintiff and the defendant concerning the right to the 
office of town clerk of Hastings, two issues were directed to be tried by a jury. The first 
(which was negatived by the jury’s finding, so that no further question arose on it) was 
whether the defendant had been elected town clerk for life. The second was whether 
the plaintiff was duly elected town clerk. On the trial before GouLp, J., at Lewes on 
Aug. 4, 1787, the jury returned a verdict for the plaintiff on both issues, subject to the 
opinion of the court on the following Case. 

The borough of Hastings was a borough by prescription. The town clerk of the 
borough had been immemorially elected by the mayor, jurats and freemen on the third 
Sunday after Easter in every year. In pursuance of such immemorial usage the de- 
fendant was, on the third Sunday after Easter, 1782, elected town clerk by the mayor 
and jurats, who were magistrates exercising judicial authority within the borough, and 
freemen, pursuant to such custom. The defendant was annually elected and sworn into 
the office every year from 1782 until Sunday April 29, 1787, on which day the plaintiff 
was elected town clerk by the mayor, jurats and freemen and sworn into the office, 
agreeable to the usage aforesaid. The plaintiff at the time of his election was and still 
remained a jurat. The plaintiff had never acted as a jurat since his election to the office 
of town clerk, but had ever since acted as town clerk of the borough, but without the 
consent of the defendant. There were within the borough twelve jurats who sat as 
judges in a court of record immemorially held within the borough; and also held pleas of 
the Crown. The mayor and two jurats might hold court of sessions, but all the jurats 
had a right to attend as judges without being summoned. There had been many in- 
nes within the borough of jurats being elected to, and serving the office of, town 
clerk, 

Shepherd for the plaintiff. 

Adam for the defendant, 
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ASHHURST, J.—It is not necessary for us to decide in this case whether these two 
offices be or be not incompatible, because if they be incompatible the acceptance of the 
latter vacates the former ; though, if it were necessary to decide that question, I should 
be of opinion that they were incompatible, because the one is a ministerial and the other 
& judicial office. It has been said that the plaintiff is not bound to sit in his judicial 
capacity, because there is a sufficient number of jurats to constitute a court without him; 
but there may be cases in which it would be absolutely necessary for him to sit in that 
character, as in case of the sickness of the other members; and if there be one possible 
ease in which he might be called upon to act, that is an answer to the argument. But 
on the other part of the case I think that the acceptance of the latter does absolutely and 
ipso facto avoid the former, although the superior office, if they be incompatible. It is 
argued that when two offices are incompatible the acceptance of a superior office vacates 
the inferior one, but that the converse of that proposition does not hold: but I see no 
reason for the distinction, and I know of no case to warrant it; for if a person choose to 
relinquish a superior office on account of the profits of an inferior one he is at liberty to 
doso. It is stated in this case that the plaintiff has actéd as town clerk since his election 
and not as jurat ; therefore, he has accepted the latter office ; and though the former were 
a superior office, it is vacated by such an acceptance. 


BULLER, J.—Whether these offices be incompatible or not, there must be judgment 
for the plaintiff on this case. This is an issue to try whether the plaintiff were duly 
elected to the office of town clerk. If the offices be compatible, his being a jurat before 
isno objection to his election ; and if they be incompatible, the election to the latter office 
is good, because the acceptance of the second vacates the first office ; therefore, he is en-. 
titled to this office. 

The argument in favour of the plaintiff’s holding both offices is drawn from several 
cases which do not bear the least analogy to the present. The cases cited are cases of 
writs of error brought in civil actions, and the objection was taken to the competency of 
the judges below: but in such cases the question whether they be properly judges or not 
can never be determined ; it is sufficient if they be judges de facto. Suppose a person 
were even criminally convicted in a court of record and the recorder of such court were 
not duly elected, the conviction would still be good in law, he being the judge de facto. 
With respect to the case put of replevin before the sheriff, that depends on an Act of 
Parliament. 2. v. T'relawney (1), as far as the question was entered into, is an authority. 
There the court did not distinguish between a superior and an inferior office ; but Lorp 
MANSFIELD expressly said that “‘if the two offices were incompatible, the acceptance of 
the latter would imply a surrender of the former.”’ That was an application for an in- 
formation in the nature of a quo warranto, in which cases the court exercise a discretion 
whether they will grant the application or not. There the persons who applied for the 
information had all been acting under a usage for 100 years before; and it is a decisive 
answer to such applications, that, where the parties have been acting under a usage, 
the court will not suffer them to object to it. As to Baston’s Case (2), the party was 
elected to the office of alderman against his consent; but it is not in the power of any 
man or description of men to turn any person out of his office by electing him to another 
against his consent. That case, as far as it goes, likewise shows that these two offices 
are not compatible. - With regard to the distinction which was attempted to be made 
between being elected from an inferior to a superior office, and from a superior to an in- 
ferior office, there is no case to authorise it. 

Then as to any option which the party may be said to have, there cannot be a stronger 
instance of having made an option than the plaintiff’s accepting the office of town clerk 
and acting under it. I have no doubt but that his intention was to keep both offices: 
but if he be mistaken in law and choose to accept the last office he must abide by the con- 
sequences ; for it is his own act. It is no argument for the plaintiff to say that he need 
not act in both capacities at the same time ; for in questions of this sort it is material to 
consider what is the constitution of the borough, and whether by prescription or charter 
is the same thing ; as if the King by his charter say that there shall be a mayor, twenty- 
four jurats and a town clerk, the corporation cannot by their own act reduce the number 
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by consolidating two of these offices. If the two offices be incompatible, the acceptance 
of the latter vacates the former ; nor is this affected by the finding of the jury that the 
plaintiff was, and still is, a jurat ; for they only state the fact, and the law is still left open. 


GROSE, J.—The question stated on this record is whether the plaintiff were duly elect- 
ed to the office of town clerk: if he were he must have judgment. If these two offices be 
not incompatible there is no objection to his election: but if they be, then the question is 
whether he were ineligible to the latter office; that is, whether a superior officer be in- 
eligible to an inferior office. Nothing is said in the charter that a jurat shall be ineligible 
to the office of town clerk and no cases have decided that he is. If, therefore, he be not 
ineligible either by the constitution of the borough or by the common law, whatever ef- 
fect it may have, he was at any rate elected to the latter office ; and I think that the fact 
of his accepting the latter office will probably be considered as a resignation of the former. 
But it is not necessary to determine that question upon this record. No case has been 
cited to show that in point of law a superior officer cannot accept an inferior office and in 
point of fact I know of many such instances. 


Judgment for plaintiff. — 


TOWNLEY v. GIBSON AND OTHERS 


[Courr oF Krye’s Bencu (Lord Kenyon, CJ., Ashhurst, Buller and Grose, JJ.), 
November 18, 1788] 


[Reported 2 Term Rep. 701; 100 E.R. 377 


Commons—Inclosure—Inclosure Act—Construction—Express reservation of rights, rents 
and royalties to lord—Exclusion of mines under allotment to tenant. 

By the terms of an Inclosure Act for inclosing the wastes of a manor a certain 
portion was to be reserved to the lord in lieu of his right and interest in the soil, and 
the residue was to be allotted to the several tenants in fee, discharging all customary 
tenures, etc. 

Held: a saving clause reserving to the lord all seigniories incident to the manor 
and all rents, fines, services, etc., and all other royalties and manorial jurisdictions 
whatever, did not reserve mines under those allotments to the tenants, although it 
appeared that there was a subsisting lease of such mines at the time the Act passed 
granted by the lord of the manor. 


Statute—Private Act—Construction—Intention of parties—Natural meaning of words 
Per Lorp Kenyon, C.J.: Private Acts of Parliament are to be construed doserdite 

to the intention of the parties, but that intention must be collected from the words 
used by the legislature without doing violence to their natural meaning. | 


Notes. Considered: Bourne v. Taylor (1808), 10 East, 189; Doe d. Lowes v. Davidson 
(1813), 2M. & 8.175. Distinguished: R. v. Pitt (1833), 2 Nev. & M.K.B. 363. Con- 
ee: Graham v. Ewart (1856), 1 H. & N. 550. Distinguished: Pretty v. Solly (1859) 
26 Beav. 606 ; Wakefield v. Buccleuch (1867), L.R. 4 Eq. 613. Referred to: M seklashest 
v. Winter (1851), 6 Exch. 644; Pochin v. Duncombe (1857), 1 H. & N. 842; Ecroyd v 
Mee [1897] 7 Ch. 554; St. Catharine’s College, Cambridge v. Rosse 1916] 1 Ch 73. 

oO mines and minerals under wastes, see 8 Hatsspury’s L 7 hava 
as to cases see 11 DicEst (Repl.) 62 et seq. . 7 eS oe 
Case referred to in argument: 

Kaye v. Laxon (1780), 1 Bro.C.C. 76; 28 E.R. 995; 48 Digest (Repl.) 537, 5024 


Case Stated for the opinion of the Court of King’s Bench, in an action for trespass, to 
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determine whether the lord of the manor was entitled to the mines, 
reservation in a private Inclosure Act of 1777 ( 
to the several tenants of the manor. 
Assizes, the jury found a v 
a Case. 


under the clause of 
17 Geo. 3, c. 79), allotting the inclosures 
At the trial before THomson, B., at Lancaster 
erdict for the plaintiff, subject to the opinion of the court on 


The plaintiff at the time of the trespass was in the possession of the closes in which and 
under which the mines were. These closes were formerly part of the waste lands of the 
manor of Yealand, in the county of Lancaster, and were allotted to the plaintiff’s an- 
cestor, George Townley, by the award made under an Act of 1777 (17 Geo. 3, c. 79) for 
inclosing the waste lands; and Mrs. Sarah Gibson, under whom the defendants derived 
title, was at the passing of that Act seised in her demesne as of fee of the manor of Yea- 
lands, and of all the waste lands lying within the manor, subject to certain rights of 
common. Many tenements within the manor were formerly enfranchised by Robert 
Gibson, deceased, but there were nine customary tenements still remaining unenfran- 
chised, lying dispersedly in different parts of the manor, and containing in all three or 
four acres of land. The Case set out several leases resefving rent, made by former lords, 
of the wastes, and the mines and the minerals thereunder ; the last of these, by which the 
mines only were demised, was granted on Feb. 28, 1757, to hold from the ensuing Mar. 
25 for 21 years. On the granting of the last-mentioned lease to Tissington, the mines 
were worked, and continued to be so until some time in 1759; but from that period the 
lessee discontinued the works. In 1777 a private Act of Parliament, entitled: 


“An Act for dividing and inclosing the common and waste grounds, and certain 

“common fields, and also two mosses called Waitham-moss and Hilderstone-moss,. 
within the manor of Yealands, in the parish of Warton, and county palatine of 
Lancaster,” 


was obtained for inclosing the waste lands, etc., within the manor of Yealands, on the 
terms and under the provisions therein set forth. The Act, among other things, con- 
tained the following clauses, viz. : 


“That the commissioners shall set out, allot, and assign, unto... Sarah Gibson 
twenty statute acres of . . . common and waste grounds, in lieu of and as a compen- 
sation for her right and interest in and to the soil of the residue of the said common 
and waste grounds respectively. And then the ... commissioners shall allot and. 
assign the residue of the . . . common and waste grounds unto, for, and among,.. - 
Sarah Gibson, for and on account of her messuages, tenements, lands, and heredita- 
ments, within the said manor, in respect whereof she is entitled to right of common 
upon the same common and waste grounds, and . . . George Townley, George Gray, 
and the several other persons, and bodies politic and corporate, having right of 
common or other right, interest, property, or privilege, thereon, and to her heirs, 
assigns, and successors respectively, for ever, according and in proportion to their 
several and respective rights, etc.” 


A subsequent clause directed, that 


‘all and every the allotments, etc., to be made under the Act, should be vested in 
fee simple in the several and respective persons, etc., to whom the same should be 
set out or allotted, and their heirs, assigns, and successors respectively, for ever, 
absolutely freed and discharged of and from all customary tenures, rents, fines, 
boons, and services whatsoever ; and that the several shares or allotments, so to be 
set out as aforesaid, should be in lieu of and in full compensation and satisfaction 
for all rights of common, and other former property, privilege, right, etc., and that 
all right of common, together with all former rights, interests, profits, etc., in and 
upon the same, should from and immediately after that time cease, and be for ever 
barred and extinguished ; provided always, and it was further enacted, that nothing 
in that Act contained should extend to prejudice, lessen, or defeat the right, title, or 
interest, of the said lady of the said manor, her heirs or assigns, of, in, or to the 
seigniories incident or belonging to the said manor; but that she and they and every 
of them should and might at all times thereafter hold and enjoy all rents, fines, 
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services, courts, perquisites, and profits of courts, ... and all other royalties and 
manorial jurisdictions whatsoever, in and upon the common and waste grounds, 
thereby intended to be inclosed as aforesaid, to the said manor, or the lord or the 
lady thereof for the time being, incident, appendant, belonging, or appertaining, 
and the same in as full, ample, and beneficial manner, to all intents and purposes, as 
she or they might or could have held and enjoyed the same, in case this Act had not 
been made.”’ 

At the time when the Act was passed, the term in Tissington’s lease was unexpired. 

Allotments were also made to Sarah Gibson in pursuance of the Act. 


Ainsley for the plaintiff. 
Topping for the defendants. 


LORD KENYON, C.J.—I agree that private Acts of Parliament are to be construed 
according to the intention of the parties, but that intention must be collected from the 
words used by the legislature without doing violence to their natural meaning. The 


A 


B 


defendants’ counsel has supposed that mines are a distinct right from the right to the soil, © 


but I do not think so where they are under the land of the lord of the manor. In cases 


of copyholds, a lord may have a right under the soil of the copyholder: but where the soil » 


is in the lord, all is resolvable into the ownership of the soil, and a grant of the soil will 
pass everything under it. The only word in the saving clause which affords any ground 
for argument, is the word “‘rents ;”” but when we see how that word is used with the others 
in that part of the Act, it cannot be taken to include mines. At the time when this Act 
was passed, the mines under the waste ground were in the lady of the manor as part of 
the demesnes; she intended to give up several rights to the tenants, for which she has 
reserved a satisfaction. How do the tenants hold their allotments under the Act? They 
could not take as copyholders, unless the Act had so directed: but they take their allot- 
ments as freehold estates of inheritance. It is extremely clear that no new tenure can be 
created, unless by the authority of Parliament, since the Statute of Quia Emptores (1290) 
(18 Edw. 1, c. 1), nor can any person reserve to himself a right of escheat. It was urged 
by the defendants’ counsel that the Act could not affect the lease which was in existence 
when it passed. It certainly would not; neither would it have been affected if the lady 
had sold her estate in the manor, but the alienee would have become the landlord, and 
entitled to the beneficial interest reserved by the lease. So here the lease will remain 
valid, but the right to the rents of the mines will pass to the person in whose favour the 
allotment was made under the Act. For we cannot narrow the words of this Act, and 
that transfers all the right in the soil to the several tenants. There is no doubt but that 
the mines might have been reserved. Ifit had been so intended, it would have been by 
express words ; but there is no such reservation here. The word “rents” is explained by 
the other words used; but those rights which are reserved are mere badges of royalty, 
incorporeal rights, and other fruits of tenure of the like sort. 


ASHHURST, J.—It does not appear to me that mines were intended to be reserved to 
the lady ofthe manor. The object of an inclosure is that the lord of the manor in respect 
of his seigniory and waste should have some part of the ground to be allotted to himself 
in lieu of his manorial rights; and the other lands are allotted to the proprietors of the 
anclosed lands within the manor; and these are not made copyholds, but the grantees 
take them as freeholds of inheritance. Therefore, prima facie, they are entitled to all 
mines, ete., belonging to the land. Then what is there in this case to take them out of 
the grantees, and vest them in the lord? The saving clause only amounts to what per- 
haps the law would otherwise have reserved without such a clause ; for as the rights 
reserved are of an incorporeal nature, they would still have remained in the lady, be- 


cause there is nothing in the Act'to divest her: but they h i . . 
;- ave nothing to do with 
or freehold, in which mines are included. Z = Cote thea 





| BULLER, J.—The general object of this Inclosure Act was to extinguish all the ante- 
: edent rights of the several parties interested, and to create others in lieu of them; in 
- doing which it was thought right to make particular exceptions. When the legislature 
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A have made some exceptions, we cannot imply others which they have not made. As to 
the lease which did not expire until a year after the Act was passed, it probably was not 
thought of by either party at the time ; the mine had not been worked since 1759 ; it was 
perhaps, therefore, abandoned, and not thought to be of any value for the short remain- 
der of the term. However, the court cannot carry the exception beyond the words of 

. the Act, and all the reservations are of incorporeal rights. By the general words the soil 

B passed by the allotments to the several proprietors, and mines are considered as part of 
the soil. I do not agree with the defendants’ counsel, that the lord may, unless res- 
trained by custom, dig for mines on the copyholder’s lands: but it is not necessary to 
consider that question here. 


GROSE, J.—It is extremely dangerous to construe either deeds or Acts of Parliament 
according to supposition. The question here is whether, under this Act, the mines 
passed to the tenants. The soil undoubtedly passed; now what are the mines but part 
of the soil? Everything which was intended to be reserved to the lady of the manor is 
expressed ; and all those rights are incorporeal hereditaments, and not like mines. Then 
not only the general words under which the allotments were made are large enough to 
carry mines, but the subsequent exception is not broad enough to save them. At the 
P same time it is rather extraordinary that so valuable a part of the property as mines 

should not have been expressly reserved to the lady of the manor, if it had been so 
intended. 


‘& 


Judgment for plaintiff. 


Pd 


PLANCHE AND ANOTHER v. FLETCHER 


{Court oF Krnqa’s Bencnu (Lord Mansfield, C.J.), November 15, 1779] 
[Reported 1 Doug.K.B. 251; 99 E.R. 165] 


Conflict of Laws—Foreign law—Enforcement— Revenue law. 
The courts in this country do not take notice of foreign revenue laws. 


Insurance—Marine inswrance—Goods on board ship—Deviation—Usual course of 
voyage— Determination according to usage. 

If goods are insured on board a ship from London to Nantz with liberty to call at 
Ostend and she is cleared only for Ostend, but sails directly for Nantz, that being 
the known course of the trade in order to save certain duties both in England and 
France, there is no fraud on the underwriter so far as to vacate the policy. 


Hy Insurance—Marine inswrance—War risk—Notice of impending hostilities— Policy 
effected before hostilities—War generally expected—Ship sailing after war—No 
notice necessary— Underwriter liable on capture. 

If an insurance is made before the commencement of hostilities, but when every- 
body expects a war immediately, the insured is not bound to give the underwriter 
notice, though the ship do not sail until after the war takes place, and the under- 

J Writer is liable in case of capture. 


Notes. Deviation where the usual and customary course is departed from, is dealt 
with by s. 46 (2) (b) of the Marine Insurance Act, 1906 (13 HALsspury’s STATUTES (2nd 
Edn.) 36). 

Considered: Atkinson v. Abbott (1809), 11 East, 135. Referred to: Furtago v. Rogers 
(1802), 3 Bos. & P. 191; Delhi Electric Supply and Traction Co., [1953] 2 All E.R. 1452; 
Government of India v. Taylor, [1955] 1 All E.R. 292; Rossano v. Manufacturers Life 
Insurance Co., Lid., [1962] 2 All E.R. 214. oe 

As to application to English court of foreign revenue law, see 7 Hatspury’s Laws 
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(3rd Edn.). 10; and for cases see 1l Diaesr (Repl.) 324 et seq. As to shipping and 
maritime usage, see 11 Haspury’s Laws (3rd Edn.) 211. As to policy upon adventure 
contravening foreign law, see 22 Hatspury’s Laws (3rd Edn.) 33; and for cases see 
29 Diaest (Repl.) 176. 
Cases referred to in argument: 

Deerly v. Duchess of Mazarine (1696), 2 Salk. 646. 

Smith v. Page (1696), 2 Salk. 644. 

Sparks v. Spicer (1698), 2 Salk. 648. . 

Rule Nisi obtained by the defendant for a new trial in an action on a policy of insur- 
ance on goods on board ship brought by the plaintiffs, the insurers, against the defen- 
dant, underwriter. © 

At the trial of the action at the Guildhall a verdict was found for the plaintiffs. The 
grounds for a new trial were: (i) that there was a fraud on the underwriters, the ship 
having been cleared out for Ostend, but was never designed for that place; (ii) that as 
hostilities were declared after the policy was signed and before the ship sailed, the 


defendant ought to have had notice so that he might have exercised his discretion - 


whether to choose a peace premium to run the risk of capture. 
The plaintiffs, Planché and Jacquery, merchants in London, insured goods, 


“on board the Swedish ship the Maria Magdalena, lost or not lost, at and from 
London and Ramsgate to Nantz, with liberty to call at Ostend, being a general ship 
in the port of London for Nantz.” 


There was a declaration in the policy, that the insurance was made on account of 


‘‘certain persons carrying on trade under the name and firm of Vallée & du Plessis, 
Monsieur Lusseau le Jeune, Guillaume Albert, et Poitier de la Gueule.”’ J 


The defendant underwrote the policy for £300, at three guineas per cent. The ship’s 
clearances from the Custom House in London, and her other papers, were all made out 
as for Ostend only, but the ship and goods were intended to go directly from London 
to Nantz, without going to Ostend. Bills of lading, in the French language, dated 
July 18, 1778, were signed by the captain in London, but purporting to be made at 
Ostend, and that the goods were shipped there to be delivered at Nantz. The policy 
was subscribed by the defendant on July 7, and the lading was taken in between July 
24 and Aug. 17. The proclamation for making reprisals on French ships, etc., bore 
date July 29, 1778, and appeared in the GazeTrE on July 31. Two underwriters had 
signed the policy after the proclamation, at the same premium of three guineas ; one on 
July 31 and the other on Aug. 7, 1778. The ship sailed on Aug. 24, and was taken by a 
King’s cutter on her way to Nantz. After her departure from Gravesend, the captain 
threw overboard all the papers he had received from the Custom House at London. 
They had been obliterated by the Custom House officers at Gravesend, and were no 
longer of any use. The ship was released by the Admiralty, but the goods were con- 
demned. The plaintiffs had no connection or share in the ship. The plaintiffs produced 


evidence to show, that all ships going with goods of British manufacture to France clear H 


out for Ostend without meaning to go thither, and that this was universally understood 
by persons concerned in that branch of commerce. The reason suggested for clearing 
out for Ostend, and afterwards making bills of lading as from that place, were that the 
lighthouse duties were saved which were payable when the voyage was known to be 


directly down the Channel, and that the French duties were less upon goods from 
Ostend, than from England. 


J ames Wallace and Bower for the plaintiffs. 
Dunning and Davenport for the defendant. 


LORD MANSFIELD, C.J.—This verdict is impeached upon two grounds. First, it is 
said that there was a fraud on the underwriters in clearing out the ship for Osten 
when she was never intended to go thither. But I think there was no fraud on thames 
perhaps not on anybody. What had been practised in this case was proved to be the 
constant course of the trade, and notoriously so to everybody. The reason for clearing 
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A for Ostend, and signing bills of lading as from thence, did not fully appear. But it was 
guessed at. The Fermiers Généraux have the management of the taxes in France. 
As we have laid a large duty on French goods, the French may have done the same on 
ours, and it may be the interest of the farmers to connive at the importation of English 
commodities, and take Ostend duties, rather than stop the trade, by exacting a tax 
which amounts to a prohibition. But, at any rate, this was no fraud in this country. 

3 One nation does not take notice of the revenue laws of another. With regard to the 
evasion of the lighthouse duties, the ship was not liable to confiscation on that account. 
The second objection is that the policy was made before, and the ship sailed after, the 
proclamation for reprisals. But every man in England and France, on July 17, 1778, 
expected the immediate commencement of a war. I will not say it was actually com- 
menced ; but the ambassadors of both countries were recalled; the Pallas and Licorne 

C were taken; the fleets at sea; and, as it appeared afterwards, waiting for each other to 
fight. It does not appear that the goods were French property ; an Englishman might 
be sending his goods to France in a neutral ship. But it is indifferent whether they were 
English or French. The risk insured extends to all captures, and as other underwriters 
signed at the same premium, after the proclamation, it appears that the war risk was 
in view when the defendant signed. Shall he avail himself of an event which increases 

D the risk, but which he had in contemplation when he underwrote the policy? I am of 
opinion that there should not be a new trial. 

Rule discharged. 


BRITISH CAST PLATE MANUFACTURERS CO. v. MEREDITH 
AND OTHERS 


[Court or Krva’s Buncu (Lord Kenyon, C.J., Buller and Grose, JJ.), June 22, 1792] 
[Reported 4 Term Rep. 794; 100 E.R. 1306] 
Highway—Statutory powers—Exercise by authority—Injury to individual—Liability 
G of authority—Provision for compensation. 

Where the acts of commissioners appointed by a paving Act occasioned damage 
to an individual, there being no excess of jurisdiction on their part, held, that the 
commissioners or paviors acting under them were not liable to an action. 

Per Buller, J.: The question here is whether or not this action can be maintained, 
and I am clearly of opinion that it cannot, because a particular remedy [compensa- 

H tion] is pointed out by the Act. 

Notes. Highways are now under highway authorities; as to who these authorities 
are see s. 1 of the Highways Act, 1959 (39 HatsBury’s SvatuTEes (2nd Edn.) 412). 
Determination of disputes as to compensation is dealt with by s. 266 of the 1959 Act 

(ibid., p. 684). 
Considered: Sutton v. Clarke (1815), 6 Taunt. 29. Followed: Boulton v. Crowther, 
J [1824-34] All E.R.Rep. 518. Applied: Hail’v. Smith (1824), 2 Bing. 156. Considered: 
Duncan v. Findlater (1839), 6 Cl. & Fin. 894; Pilgrim v. Southampton and Dorchester 
Rail. Co. (1849), 7 C.B. 205. Distinguished: Whitehorne v. Fellowes (1861), 10C.B.N.S. 
765. Approved: East Fremantle Corpn. v. Annois, [1900-3] All E.R.Rep. 73. Re- 
ferred to: Heysham v. Forster (1829), 5 Man. & Ry.K.B. 277; Dawson v. Paver (1847), 
5 Hare, 415; Scott v. Manchester Corpn. (1857), 22 J.P. 70; Mersey Dock and Harbour 
Board Trustees v. Gibbs, Mersey Dock and Harbour Board Trustees v. Penhallow, 
[1861-73] All E.R.Rep. 397; Howard- Flanders v. Maldon Corpn., [1926] All E.R.Rep. 


110. 
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As to power to cause injury in exercise of statutory powers, see 19 HALsBuRY’s Laws 
(3rd Edn.) 309 et seq. ; and for cases see 26 DiaEst (Repl.) 524. As to inevitable inter- 
ference with private rights in exercise of mandatory powers, see 30 Hautspury’s Laws 
(3rd Edn.) 690 et seq.; and for cases see 38 Dicest (Repl.) 19. 


Case referred to: A 
(1) Leader v. Moxon (1773), 3 Wils. 461; 2 Wm. BI. 924; 95 E.R. 1157; 26 Digest 


(Repl.) 624, 2741. 

Case Stated for the opinion of the Court of King’s Bench as to whether the plaintiffs 
could bring an action for nuisance claiming damages against the defendants, paviors 
under a local paving Act, for raising the level of the pavement, in exercise of powers 
under the Act, so that the entrance of wagons, etc., through the plaintiffs’ gateway to 
their premises was obstructed. The defendants pleaded the general issue. At the 
trial before GouLp, J., at Kingston, a verdict was found for the plaintiffs with £150 


damages. 
Under a lease for 95 years from Christmas, 1777, the plaintiffs were possessed of a 


yard on which three warehouses had been built, on the north side of High Ground Street | 


in the parish of Christchurch in Surrey; and also an entrance or gateway leading from 


the street into their premises. The warehouses standing in the yard had been used by 


them since they had been in possession, for depositing and keeping plate glass, a com- 
modity of large value, and very brittle in nature. Before the commission of the 
grievance, the gateway was twelve feet and one inch high from the old pavement, with 
which the street had been formerly paved; and the gateway was used for the purpose 
of admitting wagons into the yard, loaded with plateglass, that they might be unloaded 
at the door of the warehouses. The defendants, who acted as paviors under the 
authority of the commissioners, named in a local Act (Christchurch, Surrey Improve- 
ment, 1791, 31 Geo. 3, c. 61), for paving, streets, etc., raised the pavement two feet 
and one inch higher than the old pavement. The gateway in the centre of the arch 
was only ten feet high from the level of the new pavement, so that the height of the gate- 
way was now reduced two feet and one inch. The defendants soon after the passing 
of the Act, and before the commencement of the present action, in order to execute the 
powers and provisions of the Act, proceeded to take the level of the street, in order to 
its being paved ; and for that purpose they caused a straight and halt line to be drawn 
in the front of the houses in the street, showing the level and height of the new intended 
pavement. And about three months afterwards, the defendants laid the ground 
according to such level, and agreeably to the line so marked out, and paved the same; 
which now made a regular inclined plane with a declination of only one foot of perpen- 
dicular height in seventeen feet of length; and it would not be effectual if done in any 
other way: whereas in the original state the declination was about one foot in twelve, 
which was a very unsafe declivity for horses and carriages going up or down. The line 
86 made was necessary and proper; and any alteration of the inclined surface of the 
street less material, was not sufficient to render the street safe for carriages passing 
through. In order to admit carriages as heretofore, it would be necessary to take down 
the arch and heighten the same. By these means the plaintiffs were deprived of the 
use of the gateway as they had it before, and wagons and other carriages were prevented 
passing to their warehouses, and were obliged to be unloaded in the street. It was also 
proved that the plaintiffs had given notice to the defendants, and also to the com- 
missioners, that unless the buildings were so altered as to enable the plaintiffs to enjoy 
their warehouses as they did before the Act was passed, an action would be brought 
against them for a satisfaction in damages. 


Garrow for the plaintiffs. 
Fielding for the defendants. 


LORD KENYON, C.J.—If this action could be maintained, every turnpike Act, 
paving Act, and navigation Act, would give rise to an infinity of actions. If the legis- 
lature think it necessary, as they do in many cases, they enable the commissioners to 
award satisfaction to the individuals who happen to suffer; but if there be no such 


G 
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A power, the parties are without remedy, provided the commissioners do not exceed their 
jurisdiction: but it does not seem to me that the commissioners acting under this Act 
have been guilty of any excess of jurisdiction. Some individuals suffer an inconveni- 
ence under all these Acts of Parliament ; but the interests of individuals must give way 
to the accommodation of the public. I doubt the accuracy of the report of the case 
cited from 3 Wils. 461 [Leader v. Moxon (1)], for I cannot conceive that the judges, 

So in considering whether or not the action could be supported, laid any stress on the 
enormity of the damage sustained by the plaintiff. That circumstance might have 
induced the jury to increase the damages, if the action could be supported, but could 
not of itself give a cause of action: that must have depended on the question whether 
or not the commissioners exceeded their jurisdiction. 


C BULLER, J.—The question here is whether or not this action can be maintained, 
and I am clearly of opinion that it cannot, because a particular remedy is pointed out 
by the Act [i.e., compensation]. If there had been no clause in the Act empowering the 
commissioners to give satisfaction to the party grieved, am by no means satisfied that, 
on the broad principle stated by the plaintiffs’ counsel, any action could be maintained. 
There are many cases in which individuals sustain an injury, for which the law gives no 

D action ; for instance, pulling down houses, or raising bulwarks, for the preservation and 
defence of the kingdom against the King’s enemies. The civil law writers, indeed, say 
that the individuals who suffer have a right to resort to the public for a satisfaction: 
but no one ever thought that the common law gave an action against the individual 
who pulled down the house, ete. This is one of those cases to which the maxim, Salus 
populi suprema est lex, applies. If the thing complained of were lawful at the time, . 

& ne action can be sustained against the party doing the act. In this case express power 
was given to the commissioners to raise the pavement; and, not having exceeded their 
power, they are not liable to any action for having done it. 


GROSE, J.—The clause in the Act which empowers the commissioners to award 


satisfaction is decisive against this action. 
Judgment for defendants. 


ae 
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EVANS v. EVANS 


[Conststory Court or Lonpon (Sir William Scott), July 2, 1790] 
[Reported 1 Hag. Con. 35; 161 E.R. 466] 


Divorce—Cruelty—Proof in ecclesiastical court—Impossibility of continuance of 
married life—Danger to life or health—Reasonable apprehension of bodily hurt— 
Wounding of mental feelings. - 
Per Sir William Scott: For cruelty to be accepted as the foundation for relief in 

a matrimonial cause the acts proved must be grave and weighty and such as to 
show an absolute impossibility that the duties of married life can be discharged. 
Under the canon law danger to life, limb, or health has usually been the ground on 
which the court has proceeded to a separation. I have heard no case cited in which 
the court has granted a divorce without proof of a reasonable apprehension of 
bodily hurt. I say an apprehension, because assuredly the court is not to wait till 
the hurt is actually done, but the apprehension must be reasonable and not one 
arising merely from an exquisite or a diseased sensibility of mind susceptible to 
petty vexations. What merely wounds the mental feelings is in few cases to be 
admitted where it is not accompanied by bodily injury, either actual or menaced. 
Mere austerity of temper, petulance of manners, rudeness of language, a want of 
civil attention and accommodation, even occasional sallies of passion if they do not 
threaten bodily harm, do not amount to legal cruelty. Courts-of-justice do not 
pretend to furnish cures for all the miseries of human life. They redress or punish 
gross violations of duty, but they go no further. 


Notes. This case indicates the attitude and policy of ecclesiastical courts in the 
exercise of their matrimonial jurisdiction before the passing of the first Matrimonial 
Causes Act in 1857 towards proof of charges of cruelty in suits for divorce a mensa et 
thoro (there being then no jurisdiction to pronounce a divorce a vinculo matrimonii). 
For the subsequent development of the law relating to this matter see 12 Hatspury’s 
Laws (8rd Edn.) 269-278, and the cases in 27 DieEst (Repl.) 293 et seq. The full 
report of the present case in 1 Hag. Con. 35 is too lengthy for reproduction here, the 
evidence being there dealt with at great length. 

Considered: Dysart v. Dysart (1847), 1 Rob. Eccl. 470; Greenway v. Greenway (1848), 
6 Notes of Cases, 221; Paterson v. Paterson (1850), 3 H.L.Cas. 308 ; Tomkins v. Tomkins 
(1858), 1 Sw. & Tr. 168. Applied: White v. White (1859), Sea. & Sm. 77. Considered: 
Kelly v. Kelly (1870), L.R. 2 P. & D. 59; Russell v. Russell, [1897] A.C. 395; Watt (or 
Thomas) v. Thomas, [1947] 1 All E.R. 582; Squire v. Squire, [1948] 2 All E.R. 51; 
Simpson v. Simpson, [1951] 1 All E.R. 955; Eastland v. Eastland, [1954] 3 All E.R. 159. 
Referred to: Neeld v. Neeld (1831), 4 Hag. Ecc. 263; Lockwood v. Lockwood (1839), 2 
Curt. 281 ; Saunders v. Saunders (1846), 10 Jur. 143; Bostock v. Bostock (1858), 1 Sw. & 
Tr. 221; Curtis v. Curtis (1858), 1 Sw. & Tr. 221; Milford v. Milford (1866), 36 L.J.P. 
& M. 30; Moonshee Buzloor Ruheem v. Shumsoonissa Begum (1867), 11 Moo. Ind. App. 
551; Fisk v. Fisk (1920), 122 L.T. 803; Ross Smith (orse. Radford) v. Ross Smith, 
[1960] 3 All E.R. 70; Gollins v. Gollins, [1963] 2 All E.R. 966. 


Libel by a wife, Mrs. Evans, for a divorce from her husband on the ground of cruelty. 


SIR WILLIAM SCOTT.—This cause has been very elaborately argued by the counsel 
on both sides. It now devolves upon me to pronounce the legal result of the evidence 
and the arguments raised upon that evidence—a duty heavy in itself from the quantity 
and the weight of the matter, and extremely painful from the nature and tendency of 
a great part of it and from the inefficacy of this court to give relief adequate to the wishes 
of both parties. Heavy and painful as it is, it is a duty which must be discharged, and 
can only be discharged with satisfaction under a consciousness that it is discharged with 
attention and impartiality, and under the reflection that if, after the endeavours which 
I have used in cleansing and in instructing my own conscience on the subject, I should 
have taken what may be deemed an undue impression of the case, the [er of this 
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A country have not been deficient in providing a mode by which the parties may be relieved 
against the infirmities of my judgment. 

The humanity of the court has been loudly and repeatedly invoked. Humanity is 
the second virtue of courts, but undoubtedly the first is justice. If it were a question 
of humanity simply, and of humanity which confined its views merely to the happiness 

,of the present parties, it would be a question easily decided upon first impression. 
BY Everybody must feel a wish to sever those who wish to live separate from each other, 
who cannot live together with any degree of harmony and consequently with any 
degree of happiness, but my situation does not allow me to indulge the feelings, much 
less the first feelings, of an individual. The law has said that married persons shall 
not be legally separated upon the mere disinclination of one or both to cohabit together. 

The disinclination must be founded upon reasons, which the law approves, and it is my 
C duty to see whether those reasons exist in the present case. 

To vindicate the policy of the law is no necessary part of the office of a judge, but, if 
it were, it would not be difficult to show that the law in this respect has acted with its 
usual wisdom and humanity, with that true wisdom and that real humanity that regards 
the general interests of mankind. For though in particular cases the repugnance of the 
law to dissolve the obligations of matrimonial cohabitation may operate with great 

D severity upon individuals, yet it must be carefully remembered that the general happi- 
ness of the married life is secured by its indissolubility. When people understand that 
they must live together except for a very few reasons known to the law, they learn to 
soften by mutual accommodation that yoke which they know they cannot shake off. 
They become good husbands and good wives from the necessity of remaining husbands 
and wives, for necessity is a powerful master in teaching the duties which it imposes. 
E If it were once understood, that upon mutual disgust married persons might be legally 
separated, many couples who now pass through the world with mutual comfort, with 
attention to their common offspring and to the moral order of civil society, might have 
been at this moment living in a state of mutual unkindness—in a state of estrangement 
from their common offspring—and in a state of the most licentious and unreserved 
immorality. In this case, as in many others, the happiness of some individuals must 
F be sacrificed to the greater and more general good. Soe es 

That the duty of cohabitation is released by the cruelty of one of the parties is ad- 
mitted, but the question occurs: What is cruelty? In the present case it is hardly neces- 
sary for me to define it, because the facts here complained of are such as fall within the 
most restricted definition of cruelty. They affect not only the comfort, but also the 
health and even the life of the party. I shall, therefore, decline the task of laying down 

G a direct definition. This, however, must be understood, it is the duty of courts, and. 
consequently the inclination of courts, to keep the rule extremely strict. ae pie 
must be grave and weighty, and such as show an absolute impossibility that the du rik 
of the married life can be discharged. In a state of personal danger no duties can be 
discharged, for the duty of self-preservation must take place before the duties a pakesk 

age which are secondary both in commencement and in BD LT, but what falls s 4 

H of this is with great caution to be admitted. The rule of per quod consortium ne ¥ 
tur’ is but an inadequate test, for it still remains to be inquired what conduct Bee 1 ; : 
produce that effect, whether the consortium is reasonably lost, and whether the party 

itti 3 not too hastily abandoned the consortium. . nici 

SW hai oaee wounds the mental feelings is in few cases to be admitted pa . ane 

accompanied with bodily injury, either actual,or menaced. geile y ene: 
1 petulance of manners, rudeness of language, a want of civil attention a ane ane 

tion, even occasional sallies of passion, if they do not threaten See y ea 
amount to legal cruelty. They are high moral offences in the sg sta : meee 
edly, not innocent surely in any state of life, but still they are not tha me y : ee 
which the law can relieve. Under such scene ve ba La abana a ets 
exist on the one side as well as on the other, e su erin mae Serre pase 
At at y decent resis 
degree the consequences of an injudicious connection, mus Shoe aaaees 
iliation, and, if this cannot be done, both must su 
if “A be sid abo iat i this inactivity of the courts much injustice may be suffered, 
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and much misery produced, the answer is that courts of justice do not pretend to furnish 
cures for all the miseries of human life. They redress or punish gross violations of duty, 
but they go no further. They cannot make men virtuous, and, as the happiness of 
the world depends upon its virtue, there may be much unhappiness in it which human 
laws cannot undertake to remove. 

Still less is it cruelty, where it wounds no 
ings arising from particular rank and situation, 
by which it can gauge the quantum of injury done and felt, and, therefore, though the 
court will not absolutely exclude considerations of that sort where they are stated 
merely as matter of aggravation, yet they cannot constitute cruelty where it would not 
otherwise have existed. Of course, the denial of little indulgences and particular 
accommodations which the delicacy of the world is apt to number among its necessaries 
is not cruelty. It may, to be sure, be a harsh thing to refuse the use of a carriage or the 
use of a servant, it may in many cases be extremely unhandsome, extremely disgraceful 
to the character of the husband, but the ecclesiastical court does not look to such 
matters. The great ends of marriage may very well be carried on without them, and, 
if people will quarrel about such matters—which they certainly ‘may do in many cases 
with a great deal of acrimony and sometimes with much reason—they yet must decide 
such matters as well as they can in their own domestic forum. 

These are negative descriptions of cruelty ; they show only what is not cruelty, and 
are yet perhaps the safest definitions which can be given under the infinite variety of 
possible cases that may come before the court. But if it were at all necessary to lay 
down an affirmative rule, I take it that the rule cited by Dr. Brvpr from CLarKE, and 
the other books of practice, is a good general outline of the canon law, the law of this 
country, on this subject. In the older cases of this sort, which I have had an opportunity 
of looking into, I have observed that the danger of life, limb, or health, is usually inserted 
as the ground on which the court has proceeded to a separation. This doctrine has been 
repeatedly applied by the court in the cases that have been cited. The court has never 
been driven off this ground. It has been always jealous of the inconvenience of depart- 
ing from it, and I have heard no one case cited in which the court has granted a divorce 
without proof given of a reasonable apprehension of bodily hurt. I say an apprehension, 
because assuredly the court is not to wait till the hurt is actually done, but the appre- 
hension must be reasonable. It must not be an apprehension arising merely from an 
exquisite and diseased sensibility of mind. Petty vexations applied to such a constitu- 
tion of mind may certainly in time wear out the animal machine, but still they are not 
cases of legal relief; people must relieve themselves as well as they can by prudent resist- 
ance—by calling in the succours of religion and the consolation of friends, but the aid 
of courts is not to be resorted to in such cases with any effect. 

[His Lorpsuip then dealt in detail with the charges against the husband in the present 
-case—that he was a sullen, tyrannical, and wicked profligate of abandoned principles ; 
eee on specific occasions he treated his wife with great lack of consideration, struck her 
ae z ba es ities = denied her medical attention, the result being that she had 
ORR re a : assaulted her on other occasions. The evidence regarding 
eR 8 sae ie bie rejected as being merely that of the witnesses’ opinions ; 
eee! Ar ‘ “f te charged was not accepted, the witnesses not being 
Peg ay ee < S ak a3 LorpsHie concluded :] Considering, then, all those 
ate dra ‘a iene ae Sa and with the most conscientious application of 
ont ppntaty ia : result, I am of opinion, that Mr. Evans is exculpated from 

y and unlawful cruelty. I, therefore, pronounce, that Mrs. Evans 


has failed in the proof of her libel, and dismiss Mr. E fr 
jaabion.in ‘thia behale . Evans from all further observance of 


t the natural feelings, but the acquired feel- 


Order accordingly. 


for the court has no scale of sensibilities _ 


is 
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MATTHEWS v. WALLWYN & CO. AND OTHERS 


{Lorp CuanceLtor’s Court (Lord Loughborough, L.C.), February 10, March 13, 
August 6, 1798] 


R [Reported 4 Ves. 118; 31 E.R. 62] 


Mortgage—Assignment—Rights of assignee—Payment of sum appearing on mortgage 
deed—Consideration of state of account between mortgagor and mortgagee—No privity 
of mortgagor—Addition to sum due under mortgage—Setilement of account—Con- 
version of interest into principal. 

The assignee of a mortgage has no right to be paid according to the sum which 
Cs appears due upon the mortgage deed, whatever may be the state of the account 
between the mortgagor and the mortgagee. As between mortgagee and persons 
claiming under him, without the privity of the mortgagor they cannot add to what 

is due, settle the account, or turn interest into principal. 


Mortgage—Assignment—Assignment without privity of mortgagor—Undesirability. 

D Per Lorp Lovcusorovan, L.C.—Persons most conversant in conveyancing hold 
it extremely unfit and very rash, and a very indifferent security, to take an assign- 
ment of a mortgage without the privity of the mortgagor as to the sum really due. 
Where assignments of mortgages are taken without calling on the mortgagor it is 
usually because it is the best security that can be got for a debt not otherwise well 
secured, and it is not in the course of transferring mortgages, but of raising money 

RE on such securities. 


Notes. Considered: Re Daintry and Ryle, Re Ravenscroft, Ex parte Arkwright (1843), 
3 Mont.D. & De G. 129. Distinguished: Withington v. Tate (1869), 17 W.R. 559 ; Bicker- 
ton v. Walker (1885), 34 W.R. 141. Considered; Dixon v. Winch, [1900] 1 Ch. 7386. 
Referred to: Jones v. Gibbons (1804), 9 Ves. 407; Mangles v. Dixon, [1843-60] All 
E.R.Rep. 770; Wheatley v. Bastow, [1843-60] All E.R.Rep. 644; Re Richards, Humber 
v. Richards (1890), 59 L.J.Ch. 728; Turner v. Smith, [1901] 1 Ch. 213; Cheese v. Keen, 
[1908] 1 Ch. 245; De Lisle v. Union Bank of Scotland, [1914] 1 Ch. 22; Parker v. Jackson, 
[1936] 2 All E.R. 281. 

As to assignment of mortgages, see 27 Hatspury’s Laws (3rd Edn.) 261-270. For 
cases see 35 Dicrst (Repl.) 428 et seq. 


‘ Case referred to: 
(1) Lunn v. St. John (circa 1790), unreported. 


Also referred to in argument: . . 
Tourle v. Rand (1789), 2 Bro.C.C. 650; 29 E.R. 360, L.C.; 35 Digest (Repl.) 546, 
2245. 
Dawson v. Dawson (1737), West temp. Hard. 171; 1 Atk. 1; 25 E.R. 879, L.C.; 
20 Digest (Repl.) 292, 349. ' 
Taylor v. Haylin (1788), 2 Bro.C.C. 310; 1 Cox, Eq. Cas. 435; 29 E.R. 170; 20 Digest 
(Repl.) 292, 350. : 
Johnson v. Curtis (1791), 3 Bro.C.C. 266; 29 E.R. 528, L.C.; 20 Digest (Repl.) 292, 
351. 


Bill for delivery up of mortgage deeds and an account. ‘ 

Thomas Matthews, being tenant for life of real estates, applied to Wallwyn Shep- 
heard, who was his solicitor, to procure him the sum of £2,000. Shepheard procured 
John Baker to advance that sum upon the mortgage of the estates of which Matthews 
was tenant for life and an assignment of a policy of insurance for £2,000, made by 
Matthews for his life in January, 1788. That mortgage and assignment, dated May 
20, 1788, were executed accordingly to Baker, his executors, administrators, and assigns, 
for ninety-nine years if Matthews should so long live subject to redemption, nae : 
covenant that Matthews would keep the sum of £2,000 insured for his life. Baker 


* 
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having been afterwards paid by Shepheard, Matthews gave Shepheard a bond for 
£2,000 dated Mar. 25, 1791, and by indentures of the same date the mortgage and = 
policy of insurance were assigned to Shepheard. In January, | 192, Shepheard pret 
from Hercy & Co., bankers, the sum of £2,000, and on that occasion he deposited wit 
them the indentures of May 20, 1788, and Mar. 25, 1791, the bond and policy of 
insurance, and a note under his hand declaring that the said instruments were deposited 
as a security for that sum, with interest. ; 

In March, 1794, Hercy & Co. calling for re-payment, Shepheard applied to Wallwyn 
& Co., bankers, to open an account with him, requesting them to lend him £2,000, and 
proposing to deposit the deeds and securities then in the hands of Hercy & Co. as a 
security, representing that it would be necessary to have part of such moneys for the 
purpose of redeeming them before he could deliver them to Wallwyn & Co. They 
consented to open an account with him and to advance or give him credit for the sum 
of £2,000, upon the proposed security and the further security of his note. On Mar. 
21, 1794, they advanced him the sum of £1,000 for the. purpose of redeeming the secur1- 


ties, and on Mar. 24 he deposited all the said securities with, them, gave them his. 


promissory note at three months for £2,000 and interest, and wrote a note declaring the 
purpose of the deposit. Before June 24, 1794, he drew upon them to the amount of 
£1,431 9s. 4d., exclusive of the £1,000 originally advanced. They received, on his ac- 
count, only £600, and on June 24, 1794, when his note became due, the balance due to 
Wallwyn & Co. was £1,856 13s. 5d. In January, 1795, Shepheard became a bankrupt. 
By indentures dated Sept. 29, 1797, executed in pursuance of a decree made at the Rolls 
on June 14, 1797, on a bill filed by Wallwyn & Co. in December, 1794, the assignees of 
Shepheard assigned all the securities to the plaintiffs in that cause. Matthews was made 
a defendant in that suit, but before the hearing, the plaintiffs had the bill as against 
him dismissed with costs. 

Shepheard, as the attorney and solicitor of Matthews, was in the habit of receiving 
and paying large sums of money on his account; the premiums upon the policy of 
insurance were paid by him and charged in account with Matthews. On the bankruptcy 
of Shepheard, Wallwyn & Co. paid one premium upon that policy, which became due 
in January, 1795. By an account settled and signed by Matthews and Shepheard on 
Oct. 11, 1794, a balance of £4,400 appeared due to Shepheard. Matthews had no notice 
of Shepheard’s transactions with Hercy & Co. and Wallwyn & Co. until the bill was 
filed against him (Matthews) in December, 1794. 

This bill was filed by Matthews against Wallwyn & Co. and against the assignees of 
Shepheard, who was dead, praying that the assignees of Shepheard might be decreed 
to come to a fair settlement of accounts depending between the plaintiff and Shep- 
heard ; that the plaintiff might be at liberty to redeem the mortgaged premises if any- 
thing should appear to be due from him on the settlement of accounts in respect of the 
mortgage; that the defendants Wallwyn & Co. might re-convey and re-assign to the 
plaintiff the mortgaged premises and deliver up the said securities to be cancelled; 
and that they might be restrained by injunction from proceeding at law. The plaintiff 
offered to pay what, if anything, should appear to be due from him upon the settlement 
of accounts on account of the mortgage. The bill charged that the plaintiff, having 
been informed by some of Shepheard’s friends that he was in an embarrassed situation, 
and that, if the plaintiff would give him security for the balance then due to him, it 
would be of infinite service to him in enabling him to settle with his creditors, and the 
plaintiff being willing to assist Shepheard and imagining himself to be more in debt to 
him than he really was, promised to do so when the account should be properly made 
out and settled. In a few hours Shepheard produced an account and requested the 
plaintift to sign it. The plaintiff did sign it at Shepheard’s earnest solicitation and on 
oe i Sat ected bee peiaa ec Fen the country for the purpose of 
discovered that Shepheard had Sey a a eS i See ee 
which he had not given the plaintiff noe re ey ee cae ieee 
together with several sums received by aa ee | . Neaee prank toler oe, 
a considerable balance would = due to tl Shan Cees Toes NaI 2B 

1e plaintiff, especially as he had also discovered 


A 
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A that several sums with which he was charged in the account as having been paid by 


Shepheard were not paid by him. 

The defendants Wallwyn & Co. by their answer submitted that Shepheard being the 
plaintiff ’s attorney was sufficient notice to him, and that they were entitled to a speci- 
fic lien on the mortgaged premises and securities in respect of the sum of £1,856 13s. 5d., 
the balance due to them from Shepheard on June 24, 1794, whether the said sum of 
£2,000 was or was not due from the plaintiff to Shepheard when the defendants advanced 
the said £2,000 on the said securities, or whether the same was or was not afterwards 
satisfied or paid to Shepheard by the plaintiff or by reason of moneys received by Shep- 
heard on his account, and that they ought not to be restrained from proceeding by 
ejectment to recover possession. The assignees of Shepheard by their answer sub- 
mitted to account. The cause was heard upon bill and answer. 


Sir John Mitford and Richards for the plaintiff. 
Mansfield and Buske for Wallwyn & Co. 
Sir John Scott for the assignees of Shepheard. 


- 


Aug. 6, 1798. LORD LOUGHBOROUGH, L.C.—In this cause the question was only 
whether the assignee of a mortgage had a right to be paid according to the sum that 
appeared due upon the mortgage deed, whatever might be the state of the account be- 
tween the mortgagor and the mortgagee. The circumstances had nothing in them so par- 
ticular as to vary at all the general question. Matthews had created a mortgage on 
which Shepheard had advanced money. Shepheard being his attorney, the purpose of 
creating the mortgage was that money might be raised for the use of Matthews. Shep- 
heard ought not to have made any use of the mortgage, but for the purpose for which it - 
was created, viz., to raise money for Matthews, but he thought fit to assign the mortgage 
without the privity of the mortgagor, and the assignees now claim to hold the mortgage 
to the full extent of the sum appearing due upon the face of the deed. 

When the cause came on before me, a case was referred to in which, it was supposed, 
Lorp TuuRLow had entertained an idea, but not decided, that a mortgagor, having 
permitted the mortgage deed without any endorsement upon it to be in the possession 
of the mortgagee, an assignee taking from that mortgagee might have a right to hold that 
mortgage to the full extent of it against the mortgagor who permitted the mortgagee 
to deal with and to make a security upon it. It was also supposed that in practice 
there is no occasion to make the mortgagor a party, and in some cases it may not be 
possible to make him a party to the assignment; and that to hold that the assignee of 
a mortgage is bound to settle the accounts of the person from whom he takes the assign- 
ment would tend to embarrass transfers of mortgages. I have got all the information 
I could, and I think I have got the best. The result is that persons most conversant 
in conveyancing hold it extremely unfit and very rash, and a very indifferent security, 
to take an assignment of a mortgage without the privity of the mortgagor as to the 
sum really due; that in fact it does happen that assignments of mortgages are taken 
without calling on the mortgagor, but that the most usual case where that occurs is 
where it is the best security that can be got for a debt not otherwise well secured, and 
it is not in the course of transferring mortgages, but of raising money on such securities. 
But no conveyancer of established practice would recommend it as a good title to take 
an assignment of a mortgage without making the mortgagor a party, and being satis- 
fied that the money was really due. 

With regard to the case that was quoted (Lunn v. St. John (1)), I believe that, from 
the circumstances of the first order that was made, there might have been some doubt 
expressed at the time upon the point. The bill was filed by Lunn and others, assignees 
of Lodge, a bankrupt, against St. John. According to the statement of the case which 
I have had Lodge made a mortgage to Pitman who, being indebted to St. John, made 
an assignment to him for a sum less in fact than the sum due upon the mortgage. It 
was stamped and signed, but not sealed. Lodge and Pitman both became bankrupts. 
The bill was filed, insisting that nothing was due upon the account between their 
estates. The defendant St. John insisted that the plaintiffs must redeem him who 
was a fair mortgagee and had nothing to do with the account. Lorp THURLOW in 
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the decree gave special directions to the Master to inquire what was due at the time of 
the mortgage, what. was due at the time of the assignment, and what remained due, 
saving the point how far St. John would be affected till after the report upon that 
special direction. It came on upon the report before the lords commissioners, the 
Master having reported that Pitman was indebted to Lodge in £7,000. By the order 
made upon that report it was declared, that the assignments, dated Feb. 13, 1775, 
and May, 1776, made by Pitman to the defendants St. John and Muilman, were to be 
deemed null and void against the estate of Lodge, the bankrupt, and were to be delivered 
up by the defendants, St. John and Muilman to the plaintiff, the surviving assignee of 
Lodge, to be cancelled; that all deeds and writings relating to the estate of Lodge be 
delivered up upon oath; and that the defendants join in reconveying the estate. The 
final result, therefore, was that, nothing being due on the original mortgage, the two 
assignees of it took no benefit by the assignments. Therefore, that case is a direct 
authority in favour of Matthews, the plaintiff here. 

The cases decided, and long decided, in PRECEDENTS IN CHANCERY and VERNON 


seem also to bear very much upon this question where it was made a question, now | 


perfectly settled, that, as between the mortgagee and the persons claiming under him, 
without the privity of the mortgagor they cannot add to what is due, settle the account, 
or turn interest into principle. The mortgagee having been in possession, the assignee 
is bound to settle the account of the rents and profits received by the mortgagee from 
whom he takes the assignment. Considering the general principles, on which this 
court acts with regard to mortgages, I have no difficulty in deciding the point. It is 
true that there is a legal estate or term, but it must be apparent on the face of the title 
that it is not an absolute conveyance of the term or legal estate, but is a conveyance as 
a security for a debt. The real transaction is an assignment of a debt from A. to B., 
that debt collaterally secured by a charge on a real estate. The debt, therefore, is 
the principal thing, and it is obvious that, if an action was brought upon the bond in 
the name of the mortgagee, as it must be, the mortgagor shall pay no more than what 
is really due upon the bond. If an action of covenant was brought by the covenantee, 
the account must be settled in that action. In this court the condition of the assignee 
cannot be better than it would be at law, in any mode he could take to recover what 
was due upon the assignment. Therefore, the plaintiff must be at liberty to redeem 
on payment of what the Master shall find due upon the original mortgage from him to 
Shepheard. I will direct the account exactly in the same way as Lorp THuRLOW 
made the direction in the case I have cited—an account of what was due at the time 
of the mortgage, what was due at the time of the assignment, and what remains due. 


Order accordingly. 
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FORWARD v. PITTARD 


(Court oF Kine’s Bencu (Lord Mansfield, C.J., Willes, Ashhurst and Buller, JJ ay 
Michaelmas Term, 1785] 


[Reported 1 Term Rep. 27; 99 E.R. 953] 


Carriage of Goods—Common carrier—Damage to or loss of goods—Liability—Carrier 
as insurer—Exception of act of God or enemies of the Crown—Armed robbery. 
By the custom of the realm, the common law, a carrier is in the nature of an 
insurer, and, therefore, he is liable for all loss of or damage to the goods he has under- 
taken to carry unless it is caused by an act of God, i.e., an act which could not hap- 
pen by the intervention of man, as storms and tempests, or an act of the enemies 
of the Crown. He is even liable if an armed force robs him of the goods. 


Notes. Distinguished: Re Webb (1818), 2 Moore, CP. 500. Considered: N ugent v. 
Smith (1876), 1 C.P.D. 423; London and North Western Rail. Co. v. Hudson, [1920] 
A.C. 324. Referred to: Smith v. Horne (1818), 8 Taunt. 144; Duff v. Budd (1822) 
6 Moore, C.P. 469 ; Siordet v. Hall, [1824-34] All E.R.Rep. 433 ; Cairns v. Robins (1841), 
10 L.J.Ex. 452; Richards v. London, Brighton and South Coast Rail. Co. (1849), 7 C.B. 
839; Liver Alkali Co. v. Johnson (1874), L.R. 9 Exch. 338; Hill v. Scott (1895), 64 
L.J.Q.B. 635. 

As to the liability of a common carrier, see 4 Hatspury’s Laws (8rd Edn.) 141-150. 

or cases see 8 Dicest (Repl.) 17 et seq. 


> 


Cases referred to: 

(1) Coggs v. Bernard (1703), 2 Ld. Raym. 909; 1 Com. 133; Holt, K.B. 13, 131; 
1 Salk. 26; 3 Salk. 11; 92 E.R. 107; 8 Digest (Repl.) 18, 92. 

(2) Dale v. Hall (1750), 1 Wils. 281; 95 E.R. 619; 8 Digest (Repl.) 18, 96 

(3) Trent and Mersey Navigation Co. v. Wood (1785), 4 Doug.K.B. 286; 3 Esp. 127; 
99 E.R. 884; 8 Digest (Repl.) 18, 93. 

(4) Amies v. Stevens (1718), 1 Stra. 127; 93 E.R. 428; 8 Digest (Repl.) 21, 117. 

(5) Rich v. Kneeland (1613), Cro. Jac. 330; Hob. 17; 79 E.R. 282, Ex. Ch., 8 Digest 
(Repl.) 169, 1096. 

(6) Ross v. Johnson (1772), 5 Burr. 2825; 98 E.R. 483; 3 Digest (Repl.) 114, 352. 

(7) Mors v. Slew (1672), 2 Keb. 866; 3 Keb. 72, 112, 135; 2 Lev. 69; 1 Mod. Rep. 85; 
T.Raym. 220; 1 Vent. 190, 238; 84 E.R. 548, 601, 624, 638; 8 Digest (Repl.) 
20, 106. 


Action on the case against the defendant as a common carrier for not safely carrying 
and delivering the plaintiff’s goods. 

The action was tried at Dorchester Assizes before PeERRyN, B., when the jury found 
a verdict for the plaintiff, subject to the opinion of the court on the following Case: 


**The defendant was a common carrier from London to Shaftesbury. On Thursday, 
Oct. 14, 1784, the plaintiff delivered to him twelve pockets of hops to be carried 
by him to Andover and forwarded to Shaftesbury by his public road wagon, which 
travelled from London through Andover to Shaftesbury. The wagon was not to 
leave Andover til] the Saturday evening following. In the night of the day following 
the delivery of the hops, a fire broke out in a booth at the distance of 100 yards from 
the booth in which the defendant had deposited the hops. This fire burnt for some 
time with unextinguishable violence, and during that time communicated itself to 
the booth in which the defendant had deposited the hops, and entirely consumed 
- them without any actual negligence in the defendant. The fire was not occasioned 


by lightning.” 

N. Bond for the plaintiff: The question is whether a carrier is liable for the loss of 
goods occasioned by fire without any negligence in him or his servants. The general 
proposition is that a carrier is liable in all cases unless the loss be occasioned by the 
act of God or the King’s enemies: Coggs v. Bernard (1); Dale v. Hall (2). This doctrine 
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has : 
The only doubt is on the construction of the words ‘‘the act of God. It is an effect 
immediately produced without the interposition of any human cause. In Amies v. 
Stevens (4) these words were held to include the case of a ship being lost by tempest. 
In the books, under the head of “‘waste’’, there is an analogous distinction to be found. 
If a house fall down by tempest or be burned by lightning, it is no waste, but burning 
by negligence or mischance is waste: Co. Litt. 53 a, b. Before 1706 an action lay 
against any person in whose house a fire accidentally began. This shows that an acci- 
dental fire was not in law considered as the act of God; the person was punishable for 
negligence. Suppose a fire happens in a house where there are different lodgers, each 
of whose lodgings is considered as a separate house. If the fire be communicated from 
one lodging to another, and the court say the first fire was the act of man, at what 
time will it be said that it ceases to be the act of man and commences to be the act of 
God? If it were not the act of man in the first house, it is impossible to draw the line. 
In Trent and Mersey Navigation Co. v. Wood (3), LonD MANSFIELD said: ‘*By the act 


of God is meant a natural, not merely an inevitable, accident.”’ If it be contended ~ 


for the defendant that it is here stated that there was no actual negligence, that 
will not serve him, for this action was not founded in negligence. Hott, C.J., says 


there are several species of bailments, and different degrees of liability annexed to 


each, and a carrier is that kind of bailee, who is answerable though there be no actual 
negligence. 

Borough, for the defendant, said that the point in the case was not before the court in 
any of the cases cited. The general question here is whether a carrier is, compellable 
to make satisfaction for goods delivered to him to carry and destroyed by mere accident 
in a case where negligence is so far from being imputed to him that it is expressly 
negatived. This action of assumpsit must be considered as an action founded on what 


is called the custom of the realm relating to carriers. From a review of all the cases. 


on this subject it manifestly appears that a carrier is only liable for damage and loss 
occasioned by the acts or negligence of himself and servants, that is, for such damage 
and loss only as human care or foresight can prevent, and that there is no implied con- 
tract between him and his employers to indemnify them against unavoidable accidents. 
The law with respect to land carriers and water carriers is the same: Rich v. Kneeland 
(5); Ross v. Johnson (6). 

In Vrpran (Exact PLEADER) 27, the declaration in an action against a waterman 
for negligently keeping his goods, states the custom relative to carriers thus: 


‘‘absque substractione, amissione, seu spoliatione, portare tenentur, ita quod pro 
defectu dictorum communium portatorum seu servientium suorum, hujusmodi 
bona et catalla eis sic ut prefertur deliberata, non sint perdita, amissa, seu spoliata.”’ 


It then states the breach, that the defendant had not delivered them, and 


‘i an : Gans 
pro defectu bona custodie ipsius defendentis et servientium suorum perdita et 
amissa fuerunt.”’ 


In Browniow (LatIne REDIVIVUS) 12, the breach in a declaration against a carrier is 
‘“defendens tam negligenter et improvide custodivit et earriavit, etc.” In CLIFT, 38, 39, 
Mop. Inrr. 91, 92, and Herne (PLEADER) 76, the entries are to the same effect. In 
Rich v. Kneeland (5), the custom is stated in a similar way, and in the Exchequer 
Chamber it was resolved “that though it was laid as a custom of the realm, yet indeed 
it is common law.”” On considering these cases, it is not true that ‘“‘the act of God, and 
of the King’s enemies”’ is an exception from the law. For an exception is always of 
something comprehended within the rule, and, therefore excepted out of it, but the 
. a God and of the King’s enemies is-not within the law as laid down in the books 
cited, 

All the authorities cited by the counsel for the plaintiff are founded on the dictum 
in Coggs v. Bernard (1), where this doctrine was first laid down, but Hotz, C.J., did 
not mean to state the proposition in the sense in which it has been contended he did 
state it. He did not intend to say that cases falling within the reason of what are vul- 


lately been recognised by this court, in Trent and Mersey Navigation Co. v. Wood (3). A 
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garly called “acts of God” should not also be good defences for a carrier 


(2 Ld. Raym. at p. 918): 


After saying 


“The law charges the persons, thus entrusted to carry goods, against all events, 
but the acts of God and of the enemies of the King,”’ : 
=? 


he proceeds thus: 


“For though the force be never so great, as if an irresistible multitude of people 
should rob him, nevertheless he is chargeable. And this is a politic establishment 
contrived by the policy of the law for the safety of all persons, the necessity of 
whose affairs oblige them to trust these sorts of persons, that they may be safe in 
their ways of dealing ; for else these carriers might have an opportunity of undoing 
all persons who had any dealings with them, by combining with thieves, &c., and 
yet doing it in such a clandestine manner, as would not be possible to be dis- 
covered.” 


As Hott, C.J., therefore states the responsibility of carriers in case of robbery to take 
its origin from a ground of policy, he could not mean to.say that a carrier was also liable 
in cases of accident where neither combination or negligence can possibly exist. There 
is not a single authority in all the old books which says that a carrier is responsible for 
mere accidents. He only engages against substraction, spoil, and loss occasioned by 
the neglect of himself or his servants. These words plainly point at acts to be done and 
omission of care and diligence. But in the present case there is no act done, and there 
cannot be said to be any omission of care and diligence since they could not have pre- 
verited the calamity. 

Hott, C.J., in Coggs v. Bernard (1), seems to have traced, with great attention, the 
different species of bailments. He cites many passages from Bracton, who has nearly 
copied them from JusTINIAN. So it is probable that the custom relating to carriers 
took its origin from the civil law as to bailments. It is observable that in no one case 
of bailment is the bailee answerable for an accident: he is only liable for want of dili- 
gence. The only difference in this respect between the civil and the English law is 
that the former distinguishes between the different degrees of diligence required in the 
different species of bailment, which the latter does not. In all the cases to be found in 
our books, may be traced the true ground of liability, negligence. If the law were not 
as is now contended for the question of negligence could never have arisen and the case 
of robbery could not have borne any argument, whereas Mors v. Slew (7) came on 
repeatedly before the court, and created very considerable doubts. 

In all actions founded in negligence, the negligence is alleged and tried, as a fact, 
as in actions against a farrier, smith, coachman, etc. It is the constant course in such 
actions to leave the question of negligence to the jury. 

However, if the court should be of opinion that the carrier is answerable for every 
loss unless occasioned by the act of God or the King’s enemies, as the act of God is a 
good ground of defence, this accident, though not within the words, was within the rea- 
son of that ground. It cannot be said that misfortunes occasioned by lightning, rain, 
wind, etc., are the immediate acts of the Almighty. They are permitted but not 
directed by him. The reason why these accidents are not held to charge a carrier is 
that they are not under the control of the contracting party, and, therefore, cannot 
affect the contract, inasmuch as he engages only against those events which by possi- 
bility he may prevent. Lorp Bacoy, in his Law Tracts, commenting on this maxim, 
necessitas inducit privilegium quoad jura privata, says: 

“The law charges no man with default where the act is compulsory and not 
voluntary, and where there is not a consent and election; therefore, if either there 
be an impossibility for a man to do otherwise, or so great a perturbation of the judg- 
ment and reason, as in presumption of law man’s nature cannot overcome, such 
necessity carrieth a privilege in itself.”’ 

Necessity, he says, is of three sorts, and under the third, he adds: 


“Tf a fire be taken in a street, I may justify pulling down the walls or house of 
another man to save the row from the spreading of the fire.” 
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In the present case, if any person, in order to stop the progress of the flames, had 
insisted on pulling down the booth wherein the hops were deposited, and in doing this 
the hops had been damaged, the carrier would not have been liable to make good the 
damage, for it would have been unlawful for him to have prevented the pulling down 
the booth. It is expressly found in the present case, that the fire burnt with unextin- 
guishable violence. The breaking out of the fire was an event which God only could 
foresee. And the course it would take was as little to be discovered by human penetra- 


tion. ‘ 
Cur. adv. vult. 


LORD MANSFIELD, C.J., delivered the following unanimous opinion of the court: 
'The question is whether the common carrier is liable in this case of fire. It appears from 
all the cases for 100 years back that there are events for which the carrier is liable inde- 
pendent of his contract. By the nature of his contract, he is liable for failuré to take 
due care and diligence, and for any negligence he is suable on his contract. But there 
is a further degree of responsibility by the custom of the realm, that is, by the common 


law, a carrier is in the nature of an insurer. It is laid down that,he is liable for every © 


accident except by the act of God or the King’s enemies. What is an act of God? 


I consider it to mean something in opposition to the act of man, for everything is the 


act of God that happens by his permission, everything by his knowledge. But to pre- 
vent litigation, collusion, and the necessity of going into circumstances impossible to 
be unravelled, the law presumes against the carrier, unless he shows it was done by the 
King’s enemies or by such act as could not happen by the intervention of man, as 
storms, lightning, and tempests. If an armed force come to rob the carrier-of the goods, 
he is liable, and a reason is given in the books, which is a bad one, viz., that he ought 
to have a sufficient force to repel it, but that would be impossible in some cases, as, for 
instance, in the riots in the year 1780. ‘The true reason is for fear it may give room for 
collusion, that the master may contrive to be robbed on purpose, and share the spoil. 
In the present case it does not appear but that the fire arose from the act of some 
man or other. It certainly did arise from some act of man; for it is expressly stated 


not to have happened by lightning. The carrier, therefore, in this case is liable, inas- RF 


much as he is liable for inevitable accident. 
Judgment for plaintiff. 


4 
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or 


BILBIE v. LUMLEY AND OTHERS 


(Court or Krxe’s Brenon (Lord Ellenborough, C.J., Grose, Lawrence, and Le Blanc, 
JJ.), June 28, 1802] 


[Reported 2 East, 469; 102 E.R. 448] 


L 
*) : . ws 5 4 * e 
% Wistake—Mistake of law— Recovery of money paid under mistake. 


“4 


Ignorantia legis non excusat, and, therefore, a plaintiff cannot recover money 
which he has paid to the defendant voluntarily and with a full knowledge of the 
facts but under a mistake as to the law. 


Notes. Followed: Brisbane v. Dacres (1813), 5 Taunt. 143. Applied: Currie v. 
Goold (1817), 2 Madd. 163; Martin v. Morgan (1819), 1 Brod. & Bing. 289; East India 
Co. v. Tritton (1824), 3 B. & C. 280; Branston v. Robins (1826), 12 Moore, C.P. 68. 
Referred to: Lothian v. Henderson (1803), 3 Bos. & P. 499;- Forrester v. Pigow (1813), 
1M. & 8.9; Andrew v. Hancock (1819), 1 Brod. & Bing. 37; Hales v. Freeman (1819), 
1 Brod. & Bing. 391; Morgan v. Palmer (1824), 2 B. & C. 729; Smith v. Alsop (1824), 
McCle. 622; Young v. Timmins (1831), 1 Tyr. 226; Stewart v. Stewart (1839), 6 Cl. & 
Fin. 911; Kelly v. Solari, [1835-42] All E.R.Rep. 320; Bell v. Gardner (1842), 4 Man. 
& G. 11; Parker v. Great Western Rail. Co. (1844), 7 Man. & G. 253; Re Alexander, 
Ex parte Sanderson (1856), 28 L.T.O.8. 133; Re Eaton, Ex parte Eaton Assignees (1856), 
28 L.T.O.S. 178; Urquhart v. Butterfield (1887), 57 L.J.Ch. 521; Minister of Health v. 
Simpson, [1950] 2 All E-R. 1137. 

‘As to recovery of money paid under mistake of law, see 26 Hatspury’s Laws (3rd 
Edn.) 924-927. For cases see 35 Dicust (Repl.) 95-100. 


Cases referred to: 
(1) Chatfield v. Paxton (1799),. cited 2 East, at p. 471, n.; 102 E.R. 449; 35 Digest 
(Repl.) 167, 532. 
(2) Lowry v. Bourdieu (1780), 2 Doug.K.B. 468; 99 E.R. 299; 22 Digest (Repl.) 
155, 1403. 


Rule Nisi to set aside a verdict for the plaintiff in an action for money had and re- 
ceived brought by an underwriter on a policy of insurance to recover back £100 which 
he had paid to the defendants, the assured, upon the policy as for a loss by capture of 
the ship insured. 

The ground on which the action was endeavoured to be sustained was that the money 
was paid under a mistake, the defendants not having at the time of the insurance 
effected disclosed to the underwriter a material letter which had been received by them 
relating to the time of sailing of the ship. It was not denied that the letter was material 
to be disclosed, but the defence rested on was that before the loss on the policy was 
adjusted and the money paid by the underwriter all the papers had been laid before the 
underwriter including the letter in question. Therefore, it was contended at the trial 
before Rooks, J., at York that, the money having been paid with full knowledge or 
with full means of knowledge of all the circumstances, could not now be recovered 
back again. It was further contended that it was sufficient to sustain the action that 
the money had been paid under a mistake of the law, the underwriter not being ap- 
prised at the time of the payment that the concealment of the particular circumstance 
disclosed in the letter kept back was a defence to any action which might have been 
brought on the policy. ‘The learned judge being of that opinion, the plaintiff obtained 
a verdict. . 

A rule nisi was granted for setting aside the verdict and having a new ps which was 
to have been supported now by Park for the defendants, and opposed by Wood for the 
plaintiff, but after the report was read and the fact clearly ascertained that the letter 
in question had been submitted to the examination of the underwriter before the ad- 


justment. 


LORD ELLENBOROUGH, C.J., asked the plaintiff's counsel whether he could state 
any case where, if a party paid money to another voluntarily with a full knowledge of 
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all the facts of the case, he could recover it back again on. account of his ignorance of A 
the law. [No answer being given, His LorpsHip continued :] Chatfield v. Paxton ( 1) is 
the only one I ever heard of where LorD Kenyon at nisi prius intimated something of 
that sort, but when it was afterwards brought before this court on a motion for a new 
trial there were some other circumstances of fact relied on, and it was so doubtful on 
what precise ground the case turned that it was not reported. Every man must be 
taken to be cognisant of the law; otherwise there is no saying to what extent the ex- B 
cuse of ignorance might not be carried. It would be urged in almost every case. In 
Lowrie v. Bourdieu (2), money paid under a mere mistake of the law was endeavoured 
to be recovered back, and there BULLER, J., observed that ignorantia juris non excusat, 


cte, Rule absolute. 


C 


ELSEE AND ANOTHER v. GATWARD 


[Court or Kine’s Bencu (Lord Kenyon, C.J., Ashhurst and Grose, JJ.), February 
5, 1793] 
[Reported 5 Term Rep. 143; 101 E.R. 82] | 
Work and Labour—Gratuitous promise to perform work—Nudum pactum—Liability E 
for non-performance. 
A person who promises to perform work for another who does not undertake to 
give him some valuable consideration is not liable for any failure on his part to per- 
form his promise. The promise amounts merely to nudum pactum. But where 
such a promisor enters on the work and performs it negligently or not in accordance 
with stipulations made by the promisee, to which he has agreed, he willbe liable for JF 
any loss occasioned to the promisee. 


Notes. Referred to: Bourne v. Diggles (1814), 2 Chit. 311; Bates v. Cort (1823), 
3 Dow. & Ry.K.B. 676; Balfe v. West (1853), 13 C.B. 466. 

As to consideration for a contract, see 8 Hatspury’s Laws (3rd Edn.) 113-121. For 
cases see 12 Dicest (Repl.) 196 et seq. 


G 


Cases referred to: 

(1) Law v. Sanders (1603), Cro. Eliz. 913. 

(2) Buckler v. Angil (1665), 1 Lev. 164; 1 Keb. 878; 83 E.R. 350; sub nom. Buckler 
v. Angel, 1 Sid. 246; sub nom. Buck v. Angel, T.Raym. 123; 12 Digest (Repl.) 
57, 311 

(3) Lea v. Welch (1727), 2 Ld. Raym. 1516; sub nom. Lee v. Welch, 2 Stra. 793. 

(4) Starke v. Cheesman (1699), Carth. 509; 1 Ld. Raym. 538; 1 Salk. 128; 91 E.R. H 
1259 ; 6 Digest (Repl.) 287, 2109. : 

(5) Coggs v. Bernard (1703), 2 Ld. Raym. 909; 1 Com. 133; 92 E.R. 107; 12 Digest 
(Repl.) 250, 1935. 

(6) Anon. (1410), Y.B. 11 Hen. 4, fo. 33, pl. 60; 12 Digest (Repl.) 250, 1936. 

(7) Rogers v. Head (1610), Cro. Jac. 262; 79 E.R. 226; 8 Digest (Repl.) 10, 43. 

(8) Dickon v. Clifton (1766), 2 Wils. 319. If 

(9) Brown v. Dixon (1786), 1 Term Rep. 274. 


Demurrer in an action on the case to-recover damages for work not done and for mis- 
feasance, | 

The first count in the declaration stated that the plaintiffs on Aug. 29, 1791, were 
about to build a warehouse and to re-build and repair certain parts of a awelling-honss 
and stables, and were desirous of having the warehouse completely tiled and covered 
in and the front of the dwelling-house re-built on or before Noy. 1 then next, and also 
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al pare a anegge dey and carpenters’ works of the warehouse completely finished 
“Rian ex : oping whole of the remaining repairs finished on or before Dec. 
2 xt. Aug. 29, 1791, at the special instance and request of the defendant, 
who was @ builder, and had full notice of the premises, the plaintiffs retained and em- 
ployed him to perform all the bricklayers’ and carpenters’ work which should be requi- 
site within the several times mentioned for the completion of the work. The plaintiffs 
said that, although the defendant accepted the retainer and employment on the terms 
aforesaid and could and ought to have completed all the bricklayers’ and carpenters’ 
work within the stipulated times, yet he did not completely tile or otherwise cover in the 
warehouse on or before Nov. 1, nor did he finish the bricklayers’ and carpenters’ work 
of the warehouse on or before Dec. 1 and the whole of the remaining repairs on or before 
Dec. 25, but on the contrary permitted the warehouse to continue untiled and un- 
- covered, in consequence of which neglect the walls of the premises were greatly sapped 
and rotted and the ceilings damaged and spoiled, and the plaintiffs were obliged to 
continue tenants of another warehouse and stables, and were thereby put to additional 
expense. The second count stated that the plaintiffs on Aug. 29, 1791, being possessed 
of divers old materials of buildings, retained and employed the defendant at his instance 
and request to perform certain bricklayers’ and carpenters’ work on divers buildings and 
premises of them the plaintiffs, and to use and apply in and about those works all such 
parts of the old materials as were fit and proper for that purpose, and that, although 
divers parts of these old materials were fit and proper to have been used and applied in 
and about the works, yet the defendant did not use and apply in and about the works 
sueh parts of the old materials as were fit, but refused so to do, and wrongfully and 
injuriously used in and about the works new and expensive materials instead of such 
old materials as were fit and proper for the same purposes, whereby the plaintiffs were 
put to an unnecessary expense, and the old materials became wholly useless. There 
was a third count in trover for the old materials. 

The defendant demurred to the first two counts, alleging that, notwithstanding the 
whole of the supposed causes of action in those counts were in the nature of a non- 
feasance and consisted in the non-performance of matters and things in those counts 
mentioned as having been omitted to be done by the defendant, it was not stated in 
either of those counts, nor did it thereby appear, that the defendant by any promise, 
undertaking, contract or agreement, was bound to the performance of those several 
matters or things. Although the supposed causes of action were founded upon implied 
contracts in law, no sufficient ground or consideration to raise or support such implied 
contracts was stated, nor was it stated, nor did it appear, that there was any promise 
or contract on the part of the defendant upon which the breaches in those counts could 
operate. Those counts did not contain any cause of action against the defendant. 

The parties went to trial, when a verdict was given for the defendant on the count in 
trover, and conditional damages were assessed for the plaintiffs on the two counts 
demurred to. 


Park, for the defendant, in support of the demurrer: To maintain an action on the 
case for nonfeasance, it must appear on the face of the declaration that the defendant 
was bound either by contract, by custom, or by some duty imposed on him by law, to 
do the particular thing, for the non-performance of which the action is brought. But 
here no contract is stated in the declaration upon which an action can be maintained, 
for no express promise on the part of the defendant is alleged, and, if there were, there 
is no consideration. That there must be an*express assumpsit is evident from Law 
y. Sanders (1), Buckler v. Angel (2), and Lea v. W elch (3). It is true there are cases in 
which an express promise need not be stated, as in actions on bills of exchange: Starke 
y. Cheesman (4), but they are founded on the custom of the realm and come within the 
distinction above taken. But even if any express promise had been stated, it could 
not have been enforced in a court of law for want of a consideration. In 1 Row. 
Apr. 9, 1. 41, it is said that if a person promise me to build a house for me within a given 
time, no action lies for the non-performance, unless a consideration be alleged for it, 
and several cases are cited from the Year Booxs to support that proposition. If the 
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action cannot be supported on any express promise, it cannot be contended on the part 
of the plaintiffs that the defendant was under any legal obligation to perform this work. 
There is no custom by which a builder is bound to execute all the work that is tendered 
to him, as is the case of a carrier or innkeeper, nor is any duty thrown on the defendant 
in the character of builder. Hotz, C.J., in Coggs v. Bernard (5) (2 Ld. Raym. at 
pp. 919, 920) puts this very case as one that happened in Y.B. i Hen. 4, fo. 33, pl. 60 
(Anon. (6)), and approves it. There the action was brought against a carpenter for that 
he had undertaken to build the plaintiff a house within such a time and had not done it, 
and it was adjudged the action would not lie. This agreement is applicable to both the 
counts, if they be considered as charges of nonfeasance. The first is clearly of that des- 
cription, and the only difference between that and the second count is, that in the latter 
it is alleged that the defendant used new materials. But the contract stated is that the 
defendant engaged to use the old materials, not negatively that he would not use new 
ones; then the thing he engaged to do he did not perform, and that makes him liable 
as for a nonfeasance merely. But if either of the counts be bad, the defendant will be 
entitled to judgment, damages having been given on them both jointly. 


Marryatt for the plaintiffs: The first count may be supported either considered as in 
assumpsit or tort. It states that the defendant, who was a builder, was at his special 


instance and request retained and employed by the plaintiffs to do particular work 
before a certain day, and that he accepted such retainer and employment, but did not 
perform it, per quod the walls of the plaintiffs’ house were damaged. -A promise and 
a consideration for that promise are both sufficiently alleged in\this count, the former 
by accepting the retainer, the latter by the plaintiffs’ retaining the defendant. Where 
it appears from the nature of the employment that the party is to be paid, it is suffi- 
cient: that was so held in Coggs v. Bernard (5). It being alleged that the plaintiffs 
retained the defendant and that the latter accepted the retainer, the defendant would 
have been entitled to a recompense, had he completed his work. In Rogers v. Head 
(7), where an action was brought against the defendant for not carrying goods, it was 
held that the action lay for not carrying, not for the negligence in losing, the goods. 
It not being stated there that the defendant was a common carrier at the time, the ac- 
tion was supported, not on the ground that the defendant was a common carrier, but 
on the promise there alleged, which was merely that the defendant, in consideration 
that the plaintiff undertook rationabiliter to content him for the carriage, promised to 
convey safely, and to deliver, etc. The court there said (Cro. Jac. at p. 263): 


“Tt is the usual course to appoint a tailor to make a garment, or a smith to 
shoe a horse, and that he will content him; such a contract is good enough.” 


Or if this be considered as a tort, it may be enforced. Dickon v. Clifton (8) shows 
that in an action for a tort it is not necessary to state a promise and a consideration 
though it is in actions of assumpsit. The case cited from Y.B. 11 Hen. 4, fo. 33, pl. 60 
(Anon. (6)) does not correspond with the statement of it by Hort, C.J., in Coggs v. 
Bernard (5), for in the YEAR Book it is not alleged in the declaration that the defendant 
was a carpenter; it is merely said that the action was brought against the defendant 
who was of that employment. But even if it had been stated in the declaration, that 
case is contradicted by another of equal authority, in -Y.B. 21 Hen. 7, fo. 41, pl. 66: 


“If one covenant to build me a house by such a day, and do not, I may have 
an action upon the case for this nonfeasance, as well as if he had misbuilt it; for I 
am damnified by it:” 


per Finnvux, C.J., who said it had been so adjudged. Here the plaintiffs have sus- 
tained an actual injury, and that is a sufficient ground of action. This comes within 
the principle of the case in Y.B. 19 Hen. 6, fo. 49. b., adopted in 1 Rox. Apr. 9, pl. 2 
that.if a carpenter undertake to repair my house before a given day and do abe iti 
consequence of which my house falls, I may have an action on the case. That meee 
to have been decided on the ground of the consequential damage ; then here the conse- 
quential injury, namely the damaging of the walls, is sufficient to support this count 
The second count is for misfeasance, It charges the defendant not only with neg- 
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lecting to do that which he had engaged to perform, but also with doing that which 
he was not authorised to do and which occasioned an expense to the plaintiffs. To 
such a count the objection arising from the want of consideration or of an express 
promise does not apply. 

LORD KENYON, C.J.—If this had been an action of assumpsit, it could not have been 
supported for want of a consideration. It would have been nudum pactum, and if 
both the counts be not good, the defendant is entitled to judgment. 

I do not think that the first count in the declaration is good inlaw. It states that the 
defendant, who is a carpenter, was retained by the plaintiffs to build and to repair 
certain houses, but it is not stated that he was to receive any consideration or that he 
entered upon his work. No consideration results from his situation as a carpenter, 
nor from the undertaking, nor is he bound to perform all the work that is tendered to 
him. Therefore, the amount of this is that the defendant has merely told a falsehood, 
and has not performed his promise, but for his non-performance of it no action can be 
supported. This is warranted by Hotz, C.J.’s opinioif in Coggs v. Bernard (5), where, 
recognising the case in Y.B. 11 Hen. 4 fo. 33, pl. 60 (Anon. (6)), he said: 


“There the action was brought against a carpenter, for that he had undertaken 
to build the plaintiff a house within such a time, and had not done it, and it was 
adjudged the action would not lie.” 


On this opinion I think I may safely rely, especially as the justice of the case will 
not be altered by the form of the action, for if assumpsit will not lie in such a case, 
there is no technical reasoning that will support such an action as for a tort. In Coggs . 
v. Bernard (5) PowEtt, J., said (2 Ld. Raym. at p. 911): 


“An action will not lie for not doing the thing for want of a sufficient considera- 
tion: but if the bailee will take the goods into his custody, he shall be answerable 
for them ; for the taking of the goods into his custody is his own act.” 


Hott, C.J., put several cases to establish this proposition, which will reconcile the cases 
now cited on the part of the plaintiffs. In Brown v. Dixon (9), the defendant had 
received the dog into his possession. This case is very distinguishable from those of 
common carriers and porters, from whose situations certain duties result. They are 
bound by law to carry goods delivered to them, and are by law entitled to a recompense, 
but no such duty results from the situation of a carpenter. He is not bound, as such, 
to perform all the work that is brought to him. 

It appears to me, therefore, that the first count cannot be supported, there being 
no consideration expressly stated, nor any consideration resulting from the defendant’s 
employment as a carpenter, though, had the defendant performed the work, he might 
have recovered a satisfaction on a quantum meruit. On the authority of Coggs v. 
Bernard (5) and the cases there noticed, not contradicted by any other decision, I think 
that the first count for nonfeasance is bad, but that the second count may be supported. 
It is there stated that the defendant entered upon his employment, and that he did not 
do that which he ought to have performed according to his retainer. In that count it 
is stated that he undertook to use the old materials, and that in fact he did not use those, 
but substituted new ones in their stead, thereby enhancing the expense to the plaintiffs. 
This comes within the case mentioned by Hotz, C.J., in Coggs v. Bernard (5), speaking 
of Anon. (6) in the Year Books (2 Ld. Raym. at pp. 919, 920): 


“But there the question is put to the court, what if he had built the house unskil- 
fully ; and it was agreed in that case an action would have lain.”’ 


For though the defendant could not have been compelled to build this house, and to 


‘use the old materials, yet having entered upon the contract, he was bound to perform 


it, and not having performed it in the manner proposed, an action lies against him. 


ASHHURST, J.—The second count may be maintained inasmuch as it appears that 
the defendant was retained by the plaintiffs, that he entered upon the work in conse- 
quence of that retainer, and that he did not perform it according to the terms of the 
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retainer, by using new materials instead of the old, which subjected the plaintiffs to : 
considerable expense. ‘This amounts to a misfeasance on the part of the defendant, 
may be the foundation of an action. But the first count cannot, I think, be supported. 
The distinction is this. If a party undertake to perform work, and proceeds on the 
employment, he makes himself liable for any misfeasance in the course of that work, 
but if he undertake voluntarily and does not proceed on the work, no action will lie 
against him for the nonfeasance. In this case, the defendant’s undertaking was merely 
voluntary, no consideration for it being stated. ‘There was no custom of the realm, or 
any legal obligation, to compel him to perform this work, and that distinguishes this 
case from those of a common carrier, porter, and ferryman, who are bound from their 
situations in life to perform the work tendered to them. A carpenter, as such, is not 
bound by any such obligation. This count is merely for nonfeasance, and it does not 
state that the defendant entered upon the employment. It is, indeed, alleged that he 
did not finish the work, whence the plaintiffs wish the court to infet that he had begun 
upon it, but as that is the gist of the action, it should have been stated expressly. Nor 
is it a necessary inference to be drawn from the facts stated, for, consistently with every- 
thing alleged, the defendant may not have begun the work at all. It has been con- 
tended that it was not necessary to allege that the defendant was employed to perform 
this work for hire and reward, it being stated that he was retained, and that indebitatus 
assumpsit would have lain by the defendant if he had performed it. I admit that the 
defendant might have recovered a satisfaction in such an action if he had executed the 
work, but in order to compel him to perform it, it should appear that-there was an 
express consideration for it. The word “‘retain’’ does not necessarily show that there 
was a consideration. 


GROSE, J.—The jury having given damages on both the counts jointly, it becomes 
necessary to consider them both, because, if either be bad, the defendant will be en- 
titled to judgment. It appears to me that they fall under different considerations. 
The first count is for nonfeasance, and it alleges a promise without showing any considera- 
tion for it. It has been argued that if the defendant had performed the work he might 
have maintained an action for a satisfaction for his labour, but that does not necessarily 
follow. It must have depended upon circumstances; perhaps he engaged to do the 
work gratuitously, and, if so, he could not have recovered in an action. However, 
this does not appear one way or the other on the face of the declaration. 

That such an action as this cannot be supported is clear from the opinions of Hott, 
C.J., and PowEL., J., as delivered in Coggs v. Bernard (5). They founded their opinions 
on a case in the YEaR Books (Anon. (6)), which they considered as law. There the 
gravamen was like the presént, and after Tilsby, who was counsel for the defendant, 
had objected to the action, Norton, the plaintiff’s counsel, asked what would have been 
the consequence if the defendant had built the house badly, not putting the case of not 
building the house, to which one of the judges answered that in such a case an action 
would have Jain for the wrong. But when a person agrees to do a thing without any 
consideration, and fails in his promise, no action will lie against him for the non-per- 
formance. RoE, in mentioning Anon. (6) considers it to have been determined on 
account of the want of consideration. Therefore, that case is directly in point, for this 
is an action for nonfeasance without any consideration. It is not stated that the de- 
fendant entered upon the work, or undertook it for any reward, which is one of the 
instances mentioned by PowsEtt, J., in Coggs v. Bernard (5), in which he thought no 
action would lie. The first count, therefore, cannot be supported. But the second 
may on the reasoning in Coggs v. Bernard (5), for it is for misfeasance. 'The defendant 
is bound in consequence of having entered upon the work, and whether the work were 
or were not to be performed for hire, the defendant was not to injure the plaintiffs, and 
here considerable expense was incurred in consequence of his using the new instead of 
the old materials. This is a misfeasance, and on that ground I think that the second 
count may be supported. 


Judgment for defendant. 


F 
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SHOVE AND OTHERS »v. PINCKE 


Ses Krx@’s Brencu (Lord Kenyon, C.J., Buller and Grose, JJ.), Hilary Term, 
ae 
[Reported 5 Term Rep. 124, 310; 101 E.R. 72, 174] 
Deed—Construction to effectuate intention of parties—Grant—W ord “grant”? not in 
deed—Manifest intention to grant—Operation of deed as grant. 

If a deed cannot operate in the way intended it may be held to operate in another 
way in order to effectuate the intention of the parties. If an intention to grant 
be manifest in a deed it will operate as a grant although the word “ grant’’ does not 
appear in it. - 

Notes. By the Wills Act, 1837, s. 20 (26 Hauspury’s SraturEs (2nd Edn.) 1341), 
a will may be revoked “‘by some writing declaring an intention to revoke” it if that 
writing is “executed in the manner in which a will is required to be executed. 

Considered: Ex parte Ilchester, [1803-13] All E.R.Rep. 310. Referred to: Eilbeck 
v. Wood (1826), 1 Russ. 564. 

As to the interpretation of deeds, see 11 Hatspury’s Laws (3rd Edn.) 381-396. 


-¥For cases see 17 Dicest (Repl.) 253 et seq. 


Case submitted by the Court of Chancery for the opinion of the Court of King’s 
Bench. The plaintiffs claimed as legatees and annuitants under the will of Ann Thorny- 
croft against the defendant, who was her nephew and heir-at-law, and also claimed 
under certain deeds hereafter specified. Ann Thornycroft, being seised in fee of an 
undivided moiety of the manor of Sharstead, and also of a moiety of certain other manors 
in the county of Kent, by indentures of lease and release of Oct. 2 and 3, 1758, in con- 
sideration of natural love and affection and of 5s., granted and released to P. Barling, 
his heirs and assigns, her moiety of Sharstead and those other manors to the use as to 
Sharstead of herself for life, remainder to her sister D. Thornycroft (who died soon 
after) for life, remainder to the defendant in fee, and as to the moiety of the other pre- 
mises to herself for life, remainder to the defendant in fee, with a proviso in the indenture 
of release that A. Thornycroft might by writing under her hand or by will revoke any 
of the uses before limited, and by the same or any other writing under her hand limit 
and appoint new uses, or charge the premises with annuities. By an indenture of 
Sept. 8, 1768, Ann, by virtue of the power reserved, revoked the uses before limited 
as to her moiety of all the premises described in the indenture of the lease, and in con- 
sideration of £3,160 granted to P. Barling her undivided moiety of certain parts therein 
particularly described of the premises for a term of 500 years to secure the same with 
a power of redemption, and from and after the end or sooner determination of the term 
to the same uses and with the like power of revocation (except as to the term of 500 
years) as were limited by the indenture of release of Oct. 3, 1758. As to her undivided 
moiety of such other part of the premises mentioned in the indenture of release as were 
not subjected to the term of 500 years, she limited the same to the same uses and with 
the like power of revocation as were declared by the indenture of release. 

By a deed poll of 1769, Ann, after reciting the above deeds, revoked all the uses therein 
limited except as to the term of 500 years, and limited and appointed all the premises 
therein-mentioned to herself in fee. This deed remained in her possession and was not 
disclosed by her to any of the parties concerned. She was also seised of the other un- 
divided moiety of several of the estates described in the indenture of release of 1758 for 
life, remainder to the defendant in fee. By an indenture of five parts, of Dec. 27, 1785, 
between J. Clitherow in whom the term of 500 years was by mesne assignments become 
vested, his trustee, Ann Thornycroft, the defendant, and E. Higginson, after reciting 
that the sum of £3,160 was due upon the former mortgage to Clitherow, and that Ann 
Thornycroft wanted £4,000 to discharge the same and for other purposes which E. 
Higginson had agreed to lend, and that the defendant had agreed to join in the convey- 
ance for securing the same, the former term was conveyed to Higginson, and Ann 
Thornycroft, revoking all the former uses limited by the indentures of 1758 and 1768, 
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defendant, whom she appointed her executor. She made a codicil in me = ¢ 
under which one of the plaintiffs claimed anannuity. By indentures of oreato 

release of Dec. 20 and 21, 1787, to which E. Higginson, Ann Thornycroft, the defen oe 
J. Cheshire and V.G. were parties, V.G., the trustee, took an assignment of the mort- 
gage terms before mentioned from E. Higginson ‘in trust for J : Cheshire, and Ann me 
voked all the uses declared in the several indentures concerning her moiety of all the 
mortgaged premises, and limited and appointed the same, except Sharstead, ete., to 
the use of J. Cheshire in fee, subject to a proviso for redemption on re-payment of the 
mortgage money. As to Sharstead and all the other premises whereof no uses Maine 
fore appointed, and which were not intended to be charged by the mortgage, she eee 

and appointed the same to herself for life, remainder to the defendant in fee, and she 
and the defendant granted and confirmed to Cheshire the premises which had been 
before granted to E. Higginson for securing the mortgage money subject to a like power 
of redemption, and that upon re-payment he should assign the same premises before 
granted by Ann and the defendant to the use of Ann for life, remainder to the defendant 
in fee. As to the moiety before limited by Ann to J. Cheshire he should on re-payment 
of the mortgage money, re-convey the same to the use of Ann for life, remainder to the 
defendant in fee, with a proviso that Ann might, by writing under her hand and seal, or 
by will, revoke any of the uses to be limited in such re-conveyance as to the premises 
thereby charged with the payment of the mortgage money, and limit and appoint any 
new uses concerning the same, the like as to the moiety of Sharstead and the other pre- 
mises therewith charged. The several mortgage terms were upon re-payment to be held 
in trust to attend the inheritance. 

Ann died in January, 1791, leaving the defendant her heir-at-law. The plaintiffs 
filed their bill in Chancery for an account of what was due on the legacies and annui- 
ties given to them by Ann’s will and codicil and to have the same paid out of the real, 
on default of the personal, estate, and praying that the will and codicil might be estab- 
lished. The defendant, by his answe#, insisted that the deeds of December, 1787, 
being executed by the testatrix subsequent to her will and codicil, and the estates 
therein comprised being limited to different uses and such as were inconsistent with the 
uses limited by the will and codicil, and he, the defendant, having joined in the mort- 
gage and subjected his reversionary estate to the payment thereof, the deeds were a 
total revocation of the will and codicil as to the real estates, and, therefore, that he 
ought not to be charged with the legacies and annuities in respect thereof. The Master 
having reported that the personal estate was exhausted, the Court of Chancery dirécted 
a Case to be sent to this Court for their decision, on the following questions: (i) whether 
by the deed of Dec. 21, 1787, any and what estate passed to J. Cheshire in the moiety 
of the premises therein mentioned to be by Ann Thornycroft appointed to the use of 
J. Cheshire and his heirs; (ii) whether the will of Ann Thornycroft, dated Feb. 23, 
1787, and the codicil thereto, dated Sept. 18, 1787, were revoked by the said deed as 
to the moiety of the premises so appointed to J. Cheshire and his heirs ; (iii) whether 
any and what estate passed by the deed dated Dec. 21, 1787, to the defendant and his 
heirs in the moiety of the manor and mansion-house of Sharstead, with the appurte- 
nances thereby appointed to Ann Thornyeroft for life, with remainder to the defendant 
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and his heirs, subject to a power of revocation by Ann; (iv) whether Ann’s will and 
codicil were revoked by the deed as to the moiety of the manor and mansion-house of 
Sharstead ? 


Shepherd for the plaintiffs. 
Chambre for the defendant. 


LORD KENYON, €.J.—The deed of September, 1787, certainly operates as a revoca- 
tion of the will, for, even supposing it was an inadequate conveyance for the purpose 
for which it was intended, still, if it demonstrate an intention to revoke the will, it 
amounts in point of law to a revocation. If it were necessary to decide the point, I 
do not see why this should not operate as a grant of the reversion. It has never been 
held necessary that the word ‘“‘grant”’ should be used in a grant, it being sufficient if 
the intention to grant be manifest by a deed. Much of this doctrine was gone into in 
Coventry v. Coventry, where it was held that, if a deed could not operate in the way in- 
tended, it might in another, in order to effectuate the intention of the parties. 


BULLER, J.—The principal question is whether the will were revoked by the deed 
of December, 1787, and, if it were, whether either of the persons named in it, Cheshire 
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v The thing conveyed is a reversion; that is, the subject of a grant ; and the words 
“limit and appoint” operate as a grant. With regard to the defendant, it appears 
that he is the nephew and heir-at-law of the grantor, which is a sufficient consideration 
to raise a covenant to stand seised to uses. 


GROSE, J.—I am of the same opinion. 


HANSON v. GRAHAM 


[Rotts Court (Sir William Grant, M.R.), July 2, 8, 1801] 
[Reported 6 Ves. 239; 31 E.R. 1030] 


Will—Condition—Gift “when” a certain event occurs—Vesting—Payment of interest 
for benefit of legatee. 

The word “when” in a will, alone and unqualified, is conditional, but it may be 
controlled by expressions and circumstances so as to postpone payment or possession 
only and not vesting. Where the interest of a legacy was directed to be laid out 
at the discretion of the executor for the benefit of the legatees pending the occur- 
rence of the event specified, it was held that it vested immediately. 


Notes. Applied: Branstrom v. Wilkinson (1802), 7 Ves. 421. Considered : Trane v. 
Goudge (1803), 9 Ves. 225; Phipps v. Ackers (1835), 3 Cl. & Fin. 702. Applied: Watson 
vy. Hayes (1839), 5 My. & Cr. 125; Lister v. Bradley (1841), 1 Hare, 10. Considered: 
Saunders v. Vautier, [1835-42] All E.R.Rep. 58; Re Orme’s Trusts (1851), 18 L.T.O.8. 
12; King v. Isaacson (1853), 1 Sm. & G. 371. Distinguished: Lloyd v. Lloyd (1856), 


2K. & J.20. Considered: Re Sanderson’s Trust (1857), 3 K. & J. 497. Applied: 


Hardcastle v. Hardcastle (1862), 1 Hem. & M. 405. Distinguished: Re Grove’s Trusts 
(1862), 9 Jur.N.S. 38. Considered: Locke v. Lamb (1867), L.R. 4 Eq. 372; Re Peek’s 
Trusts (1873), L.R. 16 Eq. 221. Distinguished: Spencer v. Wilson shied L.R. 16 
Eq. 501. Applied: Re Holt’s Estate, Bolding v. Strugnell (1876), 45 LJ ‘Ch. 208. Con- 
sidered: Re Martin, T'uke v. Gilbert (1887), 57 L.T. 471. Applied: Re Gossling, Gossling 
v. Elcock, [1903] 1 Ch. 448. Considered: Re Nunburnholme, Wilson v. Nunburnholme, 
f1911] 2 Ch. 510; Re Ussher, Foster v. Ussher, [1922] 2 Ch. 321. ai to: ox v 
Hunt v, Moore (1811), 14 East, 601 ; Goodright d. Revell v. Parker (1813), 1 M. & 8. 692; 
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Leeming v. Sharratt, [1835-42] All E.R.Rep. 458; Lesting bide (1844), era a! : 
Hammond v. Maule (1844), 1 Coll. 281; Re Rouse’s Estate (1852), 9 Hare, pe : mene 
Chance (1853), 16 Beav. 572; Re Hart’s Trusts, Ex parte Block (1858), 3 Shey s a 
Dundas v. Wolfe Murray (1863), 1 Hem. & M. 425; Re Bazter’s Trusts ( rare a 
Rep. 131; Re Hunter's Trusts (1865), L.R. 1 Eq. 295; Pearson v. Dolman ( sae oe 
3 Eq. 315; Fox v. Fou (1875), L.R. 19 Eq. 286; Re Wrey, Stuart v. Wrey ( nt ‘ 
Ch.D. 507; Re Bourne, Rymer v. Harpley (1887), 57 L.T. 709; Re Wintle, Tucker v. 
Wintle, [1896] 2 Ch. 711; Re Bowlby, Bowlby v. Bowlby, [1904] 2 Ch. 685. 

As to the circumstances affecting the vesting of conditional gifts, see 39 HALSBURY'S 
Laws (3rd Edn.) 1121-1124. For cases see 48 Dicest (Repl.) 290-292; 49 DicEst 
(Repl.) 961 et seq. 


Cases referred to: 

(1) May v. Wood (1792), 3 Bro.C.C. 471; 29 E.R. 649 ; 49 Digest (Repl.) 993, 9309. 

(2) Stapleton v. Cheales (1711), Prec. Ch. 317; Gilb. Ch. 76; 2 Vern. 673; 1 Eq. Cas. 
Abr. 295; 24 E.R. 150; 49 Digest (Repl.) 987, 9255. 

(3) Fonereau v. Fonereau (1748), 3 Atk. 645; 26 E.R. 1171; sub nom. Fonnereau v. 
Fonnereau, 1 Ves. Sen. 118, L.C. ; 49 Digest (Repl.) 1020, 9551. 

(4) Yates (Yate) v. Fettiplace (Phettiplace) (1700), 12 Mod. Rep. 276; 1 Ld. Raym. 
508; 2 Vern. 416; Freem. Ch. 243; Prec. Ch. 140; 88 E.R. 1319; 40 Digest 
(Repl.) 673, 1691. 

(5) Mackell v. Winter (1797), 3 Ves. 536; 30 E.R. 1144, L.C.; 49 Digest (Repl.) 987, 
9257. 

(6) Bolger v. Mackell (1800), 5 Ves. 509; 31 E.R. 707; 49 Digest (Repl.) 986, 9239. 

(7) Boraston’s Case (1587), 3 Co. Rep. 16a; 76 E.R. 664; 49 Digest (Repl.) 972, 9142. 

(8) Doe d. Wheedon v. Lea (1789), 3 Term Rep. 41; 100 E.R. 445; 49 Digest (Repl.) 
969, 9122. 

(9) Goodtitle d. Hayward v. Whitby (1757), 1 Burr. 228; 1 Keny. 506; 97 E.R. 287; 
49 Digest (Repl.) 979, 9788. 

(10) Manfield v. Dugard (1713), Gilb. Ch. 36; 25 E.R. 26; sub nom. Mansfield v. 
Dugard, 1 Eq. Cas. Abr. 195; sub nom. Mansfield v. Mansfield, 2 Eq. Cas. Abr. 
363, L.C.; 49 Digest (Repl.) 973, 9145. 

(11) Goss v. Nelson (1757), 1 Burr. 226; 1 Keny. 498; 97 E.R. 286; 6 Digest (Repl.) 
21, 122. 

(12) Love v. L’Estrange (1727), 5 Bro. Parl. Cas. 59; 2 E.R. 532, H.L.; 49 Digest 
(Repl.) 985, 9233. 

(13) Monkhouse v. Holme (1783), 1 Bro.C.C. 298; 28 E.R. 1143; 49 Digest (Repl.) 

997, 9352. 
(14) Booth v. Booth (1799), 4 Ves. 399; 31 E.R. 203; 49 Digest (Repl.) 1021, 9556. 
Also referred to in argument: 

Hoath v. Hoath (1785), 2 Bro.C.C. 3; 29 E.R. 2, L.C.; 49 Digest (Repl.) 1021, 9553. 

Walcott v. Hall (1788), 2 Bro.C.C. 305; 29 E.R. 167; 49 Digest (Repl.) 1021, 9554. 

Clobberie’s Case (1677), 2 Vent. 342; 1 Eq. Cas. Abr. 294; 86 E.R. 476; sub nom. 

Cloberry v. Lampen, Freem. Ch. 24, L.C.; subsequent proceedings (1683), 2 Cas. 
in Ch. 155; 49 Digest (Repl.) 1020, 9549. 


Pulsford v. Hunter (1792), 3 Bro.C.C. 416; 29 E.R. 618, L.C.; 49 Digest (Repl.) 
1025, 9591. : 


Bill filed by beneficiaries for an order directing a sole executor to give an account of 
the estate relating to a bequest. : 

James Graham, by his will dated Mar. 18, 1771, gave to Mary Hanson, Thomas 
Hanson, and Rebecca Graham Hanson, the three children of his daughter Mary Hanson, 
£500 apiece of 4 per cent. consolidated bank annuities when they should respectively 
attain the age of twenty-one years or the day or days of marriage, which should first 
happen, provided it was with such consent of his executors and trustees as therein men- 
tioned. He declared that the interest of the £1,500, 4 per cent. consolidated bank 
annuities, so given to his three grandchildren, as often as the same should become due 
and payable, should be laid out at the discretion of his executors and trustees in such 
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manner as they or the survivor of them should think proper for the benefit of his grand- 
children, till they should attain the age of twenty-one years or day or days of marriage 
After devising his real and leasehold estates and giving two legacies of £10 each he 
gave all the residue of his personal estate to his son Isaac Graham and appointed jan 
sole executor. 

The testator died soon after the execution of his will. In 1774 Rebecca Graham 
Hanson died intestate at the age of nine years, leaving her mother, her brother Thomas 
Hanson, and her sister Mary Coates surviving. The mother died, bequeathing all her 
personal estate to her son Thomas Hanson, and appointed him executor. The bill 
was filed by Thomas Hanson and Mary Coates against Isaac Graham for an account of 
what was due in respect of Rebecca Graham Hanson’s legacy of £500, ete. 


Richards and W. Agar for the plaintiffs. 
Romilly and Martin for the defendant. 


July 8, 1801. SIR WILLIAM GRANT, M.R.—The question is whether this legacy 
vested. It is contended for the plaintiffs that it did vest on two grounds. First, they 
say it would have been vested supposing there was nothing more than the words with 
which the clause begins, and that, if it rested upon a legacy when the legatee should 
attain the age of twenty-one or marriage, it is now settled that these words give a 
yested interest and that that is established by May v. Wood (1). Undoubtedly a 
proposition is there laid down which would have the effect of making this a vested 
legacy if it is true to the extent there stated. The proposition is there laid down very 
broadly and generally by Srr Ricnarp PEPPER ARDEN, M.R. [later Lorp ALVANLEY], 
that all the cases for half a century upon pecuniary legacies have determined the word 
“‘when,’’ not as denoting a condition precedent, but as only marking the period when 
the party shall have the full benefit of the gift unless something appears upon the face 
of the will to show that his bounty shall not take place unless the time actually arrived. 

This proposition is stated so broadly and generally that I rather doubt the correct- 
ness of the report. Considering the well-known diligence of Srr RicHarD PEPPER 
ARDEN, M.R., in examining cases and his uncommon accuracy in stating the result of 
them, he would hardly have drawn this conclusion from an examination of the cases, 
for no case has determined that the word ‘‘ when’, as referred to a period of life, standing 
by itself and unqualified by any words or circumstances, has ever been held to denote 
merely the time at which a gift is to take effect in possession, but standing so unquali- 
fied and uncontrolled it is a word of condition, denoting the time when the gift is to 
take effect in substance. That this is so is evident upon mere general principles, for 
it is just the same, speaking of an uncertain event, whether you say ‘“‘when”’ or “‘if” 
it shall happen. Until it happens that which is grounded upon it cannot take place. 
In the civil law the words ‘“‘cum” and “si,” as referred to this subject, are precisely 
equivalent, and from that law we borrow all, or at least the greatest part, of our rules 
on legacies, particularly the rule with reference to the words by which a testator denotes 
his intention as to the gift taking effect, or taking effect in possession. In the DicEst 
(lib. 36, tit. 2, s. 22) it is thus laid down: 


“Si Titio, cum is annorum quatuordecim esset factus, legatus fuerit, et is ante 
quatuordecimum annum decesserit, verum est, ad heredem ejus legatum non tran- 
sire: quoniam non solum diem, sed et conditionem hoe legatum in se continet ; si 
effectus esset annorum quatuordecim. Qui autem in rerum natura non esset, 
annorum quatuordecim non esse non intellegeretur. Nec interest utrum scribatur, si 
annorum quatuordecim factus erit, an ita: cum priore scriptura per conditionem 
tempus demonstratur ; sequenti per tempus conditio: utrobique tamen eadem con- 
ditio est.” 


It is very true that the word “when,” not so standing by itself, but coupled with 
other expressions or circumstances that have a reference to the time at which the 
possession of the thing is to take place has been held by the civil law not to have so 
absolute a sense that it cannot possibly be controlled. Another passage in the Diaust 
(lib. 36, tit. 1, 8. 46) is thus expressed : 
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“Seius Saturninus Archigubernus ex classe Britanica testamento fiduciarium reli- A 
quit heredem Valerium Maximum trierarchum: a quo petiit ut filio suo Seio Oceano, 

cum ad annos sedecim pervenisset, hereditatem restitueret. Seius Oceanus, ante- 
quam impleret annos, defunctus est.” 


Then it states that a claim was made by the uncle of Seius as next-of-kin which was 
resisted by the fiduciary heir who contended, that, as Seius had not lived to the age B 
of sixteen, it was not vested. The opinion is this: 


“Si Seius Oceanus, cui fideicommissa hereditas ex testamento Seii Saturnini, cum 
annos sedecim haberet, a Valerio Maximo fiduciario herede restitui debet, priusquam 
preefinitum tempus etatis impleret, decessit: fiduciaria hereditas ad eum pertinet, 
ad quem cetera bona Oceani pertinuerint: quoniam dies fideicommissi vivo 
Oceano cessit: scilicet si prorogando tempus solutionis, tutelam magis heredi fidu- ©¢ 


ciario permisisse, quam incertum diem fideicommissi constituiss¢, videatur.”’ 


This distinction was transferred from the civil law to ours, at least so far clearly as . 

regards pecuniary legacies. In Stapleton v. Cheales (2), it was clearly held, that the 
expressions ‘‘at twenty-one,”’ or “‘if’’, or ‘‘when,’’ he shall attain twenty-one, were 
all one and the same; and in each of those cases, if the legatee died before that time, the 
legacy lapsed. I do not find any case, in which this position has been ever contradicted. 
In Fonnereau v. Fonnereau (3) it was clear that, if it had stood upon the first part of 
that bequest, it would have been held not vested. Lorp HaARDWICKE rests entirely 
upon the subsequent words as controlling the word “‘when”’ as it would have operated 
standing alone. That will sets out precisely as this does, but when it went on with 
words making the intention clear, giving interest for the beneficiary’s education with 
a power to the trustees to lay out any part of the principal to put him out as an appren- 
tice, and the remainder to be paid to him when he should attain the age of twenty-five, 
it was clear, upon the whole, that nothing but the payment was postponed. ; 

A distinction has been introduced between the effect of giving a legacy at twenty- 
one and a legacy payable at twenty-one. That is also borrowed from the civil law. 
The Cope (lib. 6, tit. 53, s. 5), thus states it: ¥ 

4 


‘“‘Bx his verbis, do lego Allie Severine filie mez, et Secundz decem: que legata 
accipere debebit, cum ad legitimum statum pervenerit: non conditio fidei commisso 
vel legato inserta: sed petitio in tempus legitime etatis dilata videtur.” 


For there the words were, that the time of payment was to be at her legitimate age: 


‘* Et ideo si Alia Severina filia testatoris, cui legatum relictum est, die legati cedente, 
’ vita functa est: ad heredem suum actionem transmisit ; scilicet ut eo tempore solutio G 


fiat, quo Severina, si rebus humanis subtracta non fuisset, vicessimum quintum 
annum eetatis implesset.” 


This distinction, however, has been-held by some equity judges altogether without 
foundation, and by others it has been treated as too refined. Lorp KrEPER WRIGHT 
in Yates v. Phettiplace (4) (2 Vern. at p. 417), alluding to the distinction in GoDOLPHIN }] 
[OrpHANS Luaacy, part 3, 281] and SwrnBuRNE [ON WILLS, 300] from the civil law 
declared it altogether without foundation. Lorn Cowprr acknowledged that it ee 
at least a refinement, but he thought it was now well established. Lorp HarpWIcKE 
likewise said it was originally a refinement: see Mackell v. Winter (5); Bolger v. Mackell 
(6). But in what did that refinement consist? It was not in holding, that it should 
not vest before the age of twenty-one, but in holding that it should vest, though the I 
party should not attain that age, their opinion being, that it should not vest. J Why 
should we refine upon a refinement by deviating still more and holding arbitrarily that 
the word ‘“‘when”’ standing by itself does not import condition. I say that standing 
by itself it does import condition, and it requires other words to show that it was meant 
to defer payment. But according to the report of the judgment in May v. Wood (1) 
it is quite the reverse, that standing alone it imports delay of payment and other words 
are necessary to show a condition. That is a distinction upon a distinction which origi- 
nal distinction has by several great judges been held to have been originally a sca 
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ment, The only cases alluded to in May v. Wood (1) are cases of real estate, beginning 
with Boraston’s Case (7) and ending with Doe d. Wheedon v. Lea (8). The principle of 
them all is stated by Lorp Mansrrexp in Goodtiile d. Hayward v. Whitby (9) in a way 
that renders them perfectly consistent with the opinion I entertain as to the word 
“when, ”’ standing by itself, unqualified and uncontrolled. Lorp MANSFIELD there lays 
down these rules of construction (1 Burr. at p. 233): 


“Ist. Wherever the whole property is devised with a particular interest given 
out of it, it operates by way of exception out of the absolute property. 2dly. 
where an absolute property is given and a particular interest in the meantime as 
‘until the devisee shall come of age, etc., and when he shall come of age, etc., then 
to him, etc.,’ the rule is that that shall not operate as a condition precedent, but as 
a description of the time, when the remainderman ig to take in possession,” 


There could be no doubt of the intention there. Everything was given to the trustees 
for the benefit of the infant. He was entitled ultimately to have the whole. The 
reason of giving to the trustees in the meantime evidently was that he was not intended 
to have the possession and management until the age of twenty-one. 

On exactly the same ground was Boraston’s Case (7). It was not alleged in that 
case that these were not words of contingency, taken by themselves, but it was said that 
you must model these unapt words so as to get at the intention from the whole will. 
The evident intention was to defer payment for a particular purpose, as if he had. 
calculated how many years it would take to pay off his debts and in how many years 
Hugh Boraston would attain the age of twenty-one, and, if given to the executors with 
remainder to him at twenty-one, it would be clear vested remainder. The court approves 
that argument of the counsel, but does not say that “‘when’’, standing by itself, would 
not have made a condition. So, in Manjield v. Dugard (10) it was clear the testator 
meant to postpone the enjoyment of the son for the sake of the antecedent benefit of 
the wife, but he clearly meant a vested remainder, not contingent, whether the son 
should take any benefit at all in the estate. That makes a very different question 
from this, whether, where there is no precedent estate, no purpose whatsoever, for which 
the enjoyment was to be postponed, you shall say the enjoyment only is to be post- 
poned. So in Doe d. Wheedon v. Lea (8) the devisee was intended to have the whole 
benefit, but trustees were interposed to keep the management of the estate until he 
should attain the age of twenty-four with a charge out of the rents and profits to keep 
the buildings in repair. There was a reason for postponing the possession, and it was 
evident that nothing but the enjoyment was intended to be postponed. It was not a 
bare devise to him when he should attain twenty-four. 

If those cases, therefore, had occurred as to pecuniary legacies, there is no ground to 
say that the decision ought to have been different, for from the very same circumstances 
and expressions it might be collected that the word “when” was used, not as a condi- 
tion, but merely to postpone the enjoyment, the possession in the meantime being dis- 
posed of in another way. It is impossible that Lorp Mansrrzxp, and there is nothing 
in his judgment indicating it, could have considered the word “when,” standing by 
itself, as other than a word of condition. It is impossible, for only two days before, 
in Goss v. Nelson (11), having occasion to speak of legacies upon a note of hand, which 
he compared to the case of a legacy, he says (1 Burr. at p. 227): 


“But if the time is annexed to the substance of the gift, as a legacy, if, or when, he 
shall attain twenty-one, it will not vest, before that contingency happens. 


He considered “when” precisely the same as “if.” . 
Love v. L’ Estrange (12) seems to have been considered a strong authority for holding 


“when” to operate conditionally. Lorp Lovansoroven, L.C., was so strongly im- 
pressed with the idea he had thrown out at an early period in Monkhouse v. Holme (13), 
that he found it difficult to account for it otherwise than upon the distinction as to a 
residue, which Sr Ricuarp Perper ARDEN, M.R., in Booth v. Booth (14) acknowledged 
there might be. But it was not necessary to resort to that, for Love v. Li Histrange (12) 
may be warranted upon the principles laid down in Goodtitle d. Hayward v. Whitby (9). 
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It was not a simple, unqualified, gift, but there were many circumstances to show 
that Walter Nash was meant to have the benefit absolutely and that the enjoyment 
only was postponed, the testator giving it to trustees in the meantime and applying 
a reason for withholding the enjoyment from this minor—that he wished him to follow 
his trade as a journeyman with which object he naturally thought that fortune would 
interfere, and, therefore, he postponed the enjoyment of the gift until the age of FxEEES 
four. But he gives it to trustees entirely and absolutely for the benefit of Walter Nash 
to improve it for his benefit, to transfer the whole to him when he arrives at that age, 
and to make him a certain allowance in the meantime. That is very different from a 
simple bequest to him when twenty-four, for, if that had been a legacy, it would have 
been separated from the residue immediately upon the testator’s death and must have 
been paid over to the trustees immediately, and they would have managed it until the 
legatee had attained the age of twenty-four. : 


Upon the whole view of the cases, and taking the reason of the doctrine and the ori- - 


gin of it into consideration, there is no ground whatsoever for the generality of the pro- 
position which Str Ricarp Perper ARDEN, M.R., is represented to have laid down in 
May v. Wood (1). To that proposition the following words are added: 


‘And not, where he has merely used the word ‘when’ for the sole purpose of post- 
poning the time of payment.” 


If the Master of the Rolls meant so to qualify his former proposition, that I admit and 
have no difficulty in agreeing to it. But it is evident that this is inaccurately taken, 
for the two parts of the proposition do not accord. First, it is laid down generally 
that it requires words to show that ‘‘when” does operate conditionally, and in the 
latter part it is stated that if it appears that ‘“when’’ is used only for postponing pay- 
ment it shall not operate further. Nothing can be clearer than that. 

In this cause, therefore, I should have determined against the plaintiffs if it stood 
merely upon the first words. But then it is contended that they are entitled because 
interest is given, and that they come within an established rule of the court that, though 
such words are used as would not have vested the legacy, yet the circumstance of giving 
interest is an indication of intention, explanatory, and denoting, that the testator meant 
the whole legacy to belong to the legatee. On the other side it was contended that the 
interest is not so given as to bring it within the general rule, but what is given is more 
like maintenance. It is true that it has been held that that has not the same effect as 
giving interest, upon the principle that nothing more than a maintenance can be called 
for, what can be shown to be necessary for maintenance however large the interest may 
be, and, therefore, what is not taken out of the fund for maintenance must follow the 
fate of the principal whatever that may be. But by this will it is clear that the whole 
interest is given. Can there be any doubt that in this case all the interest became, as 
it fell due, the absolute property of these infants, as separated altogether from the 
residue? All that is left to the trustees is to determine in what manner it may be best 
employed. It is not merely so much of the interest as shall be necessary for the main- 
tenance, but the interest entirely, separated from the principal. It is, therefore, the 
simple case of interest. 

It was observed for the defendant that here is not only the period of the age, but also 
marriage with consent and it was asked, supposing any of them had married without 
the consent of the executors, was it to vest? That is just the same question. If it is 
shifted to the question whether it is to be paid if any of them married without consent, 
the executors might say: No, the period of payment had not arrived. But marriage 
sat consent is not a condition precedent, for at the age of twenty-one, whether married 
a i ee as pak bass be entitled. That, therefore, not operating as a condi- 
Ppa: ifs thse: padi e ich according to the established rule has the 

g it. : ‘tore, of opinion, that the plaintiffs are entitled. 
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NOBLE AND ANOTHER v. KENNOWAY AND OTHERS 


(Court or Krna’s Bencu (Lord Mansfield, C rs 
y : Mansfield, C.J., Willes, As 
November 22, 1780] e Willes, Ashhurst and Buller, JJ.), 


[Reported 2 Doug.K.B. 510; 99 E.R. 326] 
I nsurance—Trade usage—Knowledge of inswrer—Presumption. 
An insurer is presumed to be acquainted with the practice of the trade in con- 
nection with which he issues a policy of insurance. If he does not know it, he 


ought to inform himself. It is no matter if the usage has existed for only a brief 
period, e.g., a year. 


Notes. Applied: Ougier v. Jennings (1800), 1 Camp. 505, n. Referred to: Zwinger 
v. Samuda (1817), 7 Taunt. 265; Fleet v. Murton (1871), L.R. 7 Q.B. 126; Pearson v 
Commercial Union Assurance Co. (1876), 45 L.J.Q.B. 761. , . 

As to the effect of usage on insurance liability, see 22 Hatspury’s Laws (3rd Edn.) 
18-20. For cases see cases there cited and 22 Diarst (Repl.) 49, 50. 


Rule Nisi obtained by the defendants for a new trial in an action by the assured on a 
policy of insurance, tried before Lorp MAnsFIELD, C.J., at Guildhall, when a verdict 
was found for the plaintiffs. 

The insurance was upon the ships, the Hope and the Anne, at and from Dartmouth. 
to Waterford, and thence to the port or ports of discharge on the coast of Labrador with 
leave to touch at Newfoundland, till they should be arrived at their port of discharge 
and should have moored at anchor twenty-four hours, and on the goods and merchan- 
dises until the same should be there discharged, and safely landed. By a clause in the 
policy, money advanced to the fishermen was insured. The Anne arrived safely on 
the coast of Labrador on June 22 and the Hope on July 14, 1778. From the time of 
their arrival the crews were employed in fishing, and had taken out none of their cargoes 
except at leisure hours (partly on Sundays) such things as were immediately wanted. 
On Aug. 13, an American privateer entered the harbour (Temple Bay) and took both the 
vessels, there being nobody at that time on board either of them. 

The action was brought to recover the value of the goods. The defence was that there 
had been an unnecessary delay in unloading the cargoes in consequence of which they 
had been exposed to capture, and that the underwriters ought not to be liable for what 
had happened from the negligence of the insured. The plaintiffs rested their case on 
the words of the policy, and on the usage of the trade. They called one Astwick, the 
captain of the Anne, who said that he had been the same voyage three times in the three 
last years and that they had proceeded in the same manner during each of the voyages ; 
that he did not think the plaintiffs had warehouses sufficient to have held the goods if 
they had been landed ; and that there were no settlements on the coast of Labrador, but 
those ‘belonging to the plaintiffs. One of the sailors swore to the same effect. The 
plaintiffs called one French, to prove the custom of the Newfoundland trade. This 
evidence was objected to, but Lorp MANSFIELD, C.J., who tried the action, admitted it, 
and the witness swore that in the Newfoundland trade it was customary to keep goods 
on board for several months, and that sometimes they had part of their homeward 
cargo of fish and part of their old cargo on board at the same time. The first object 
was to catch fish, and they unloaded only at times when they could not fish. The old 
cargo being chiefly salt and provisions, it was taken out gradually for curing the fish and 
for consumption. ‘This witness was confirmed by one Newman. Neither Newman nor 
French had been at Labrador. One Hunter was then called who proved that some years 
previously he used to send vessels of his own and also chartered vessels to Labrador, 
and that it was usual in chartering vessels to stipulate that they should have sixty 
days allowed for discharging. He apprehended they were often longer, and that it was 
not so easy to discharge a cargo at Labrador as at Newfoundland. 

On Nov. 9, 1780, the defendants obtained a rule nisi calling on the plaintiffs to show 


cause why there should not be a new trial. 
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Lee and Baldwin for the plaintiffs, showed cause against the rule. 
James Wallace and Dunning for the defendants, supported the rule. 


LORD MANSFIELD, C.J.—The trade of fishing on the coast of Newfoundland, especi- 
ally from the west of England, has been known and practised for many years. Since 
the Treaty of Paris a new trade has been opened to Labrador. The insurance, here, is 


on the ships, and the goods till landed. The defendants say that the plaintiffs have been 


guilty of an unreasonable delay in landing. That question was to be tried by the jury, 
and could only be decided by knowing the usual practice of the trade. Every under- 
writer is presumed to be acquainted with the practice of the trade he insures, and that 
whether it is established, or not. If he does not know it, he ought to inform himself. 
It is no, matter if the usage has only been for a year. This trade has existed, and has 
been conducted in the same manner for three years. It is well known that the fishery 


is the object of the voyage, and the same sort of fishing is carried on in the same way at. 


Newfoundland. I still think the evidence on that subject was properly admitted, to 


show the nature of the trade. The point is not analogous to a question concerning a 


common law custom. 
WILLES, J., and ASHHURST, J., agreed, 


BULLER, J.—I think there was sufficient evidence, without calling in aid the usage in 
the Newfoundland trade, for it appeared, on the face of the policy, that the fishery was 
the purpose of the voyage. I think the evidence objected to was properly admitted. 
If it can be shown that the time would have been reasonable in one place, that is a degree 
of evidence to prove that it was so in another. The effect of such evidence may be 
taken off by a proof of a difference of circumstances. It is very true that the custom 
of one manor is no evidence of another. That has been determined in many cases, but 


the point here is very different. It is a question concerning the nature of a particular 
branch of trade. 
Rule discharged. 
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GARTSIDE v. ISHERWOOD AND OTHERS 

[Lorp CHanceLtor’s Courr (Lord Thurlow, L.C.), July 5 and other days, 1778] 

[Lorps Commissioners (Lord Loughborough, Ashhurst and Hotham, JJ .), Novem. 
ber 12, 1783] . 

[Reported 1 Bro.C.C. 558 ; 2 Dick. 612; 28 E.R. 1297] 

Undue Influence—Contract— Agreement obtained by undue influence—Gross inequality— 
Abuse of confidence—One party pressed by necessity. | 
Wherever it appears that fraud has been practised in obtaining a contract the 

contract will not be allowed to stand in a court of equity. Fraud may be collected 
from the circumstances, in particular from gross inequality. This may be attended 
by the additional circumstance that one of the partiés confided in the other and his 
confidence was abused, or that he was pressed by necessity which disposed him to 
give way to the other party. But in all cases the basis must be gross inequality in 


the contract, otherwise the one party cannot be said to have been in the power of 
the other. 


Notes. Referred to: Huguenin v. Baseley, [1803-13] All E.R.Rep. 1; Andrews v. 
Mowbray (1807), Wills. Ex. 71. 
“As to equitable jurisdiction in cases of fraud, see 14 Hatspury’s Laws (3rd Edn.) 
473-475. For cases see 25 Dicrst (Repl.) 273 et seq. 


Cases referred to: 
(1) Filmer v. Gott (1774), 4 Bro. Parl. Cas, 230, H.L. 
(2) Osmond v. Fitzroy (1731), 3 P.Wms, 129; 24 E.R. 997; 12 Digest (Repl.) 122, 724. 


Bill filed by the plaintiff, as heir-at-law of John Moss, to set aside leases granted by 
the deceased to the defendants which the plaintiff alleged had been obtained by fraud 
and imposition. 

By indentures of Dec. 28 and 29, 1764, being the settlement previous to the marriage 
of John Moss with Apollonia Bayley, the manor of Little Bolton in the county of 
Lancaster was settled upon the husband for life, without impeachment of waste, remain- 
der to trustees for ninety-nine years, to empower the wife to receive £300 a year by way 
of jointure, remainder to such uses as Moss should appoint, remainder to Moss in fee. 
Moss died on Dec. 14, 1679, aged about thirty-six years, leaving Appollonia his widow 
surviving him. Moss, being of weak understanding, employed the defendants Isherwood 
and Smedley as agents or stewards under him, and they, by fraud and imposition, 
obtained leases from him at an under-value. Several of these were of lands which had 
been before demised for terms of years determinable upon lives and by lapse of time or 
otherwise had become less valuable, and now were granted for longer terms upon a 
greater number of lives either to Isherwood alone, Smedley alone, or Smedley and Isher- 
wood jointly, on higher terms during the life of Moss (though below their real value) 
then to sink to low rents. In particular, Isherwood, being possessed of two leases, dated 
respectively Jan. 31, 1752, and Dec. 31, 1752, surrendered them, and obtained a lease 
dated Aug. 20, 1767, of the same with additional premises for seven lives and thirty-one 
years after the determination of the last life at the rent of £31 10s. a year, and on Mar 28, 
1769, on surrender of that lease, obtained a new one of the same with additional premises 
for 999 years, at £50 a year during Moss’s life to drop to £10 10s. after his decease. It 
was in evidence for the plaintiff that these premises were worth £80 a year, that Tsher- 


‘wood and Smedley had a joint lease of premises in Upper Bolton for 999 years, at £67 


a year, and it was in evidence that those premises were worth £80 a year. Smedley, 
being in possession of several leases for lives, on the surrender of them on Aug. 8, 1767, 
obtained a new lease of the same with additional premises for twelve lives and twenty- 
one years, at £58 a year rent, and on Nov. 27, 1767, on surrender of that lease obtained 
a lease for the same lives and thirty-one years at £78 rent during Moss’s life to fall to 
£80. The value at this time was in evidence to be £63, and on Dec. 31, 1768, on the 


’ surrender of that lease, he obtained a new lease of the same with additional premises 


for 999 years at £80 7s. 6d. a year rent during Moss’s life and then to fall to £8 a year, 
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It was in evidence that the value of these premises at the time of granting the last na 
was £94 a year. On June 18, 1768, he obtained a lease of three water corn mills shir a 
colliery for 999 years at £84 a year during Moss’s life to drop to £37 a year. ey ee ue 
of these premises was in proof to be £57 a year. On June 20, 1769, he obtaine oe 
for 999 vears in a tenement called Broughton’s Tenement, at £10 a year after the = 
of Broughton during Moss’s life, to drop at his decease to £5 a year. It was prove 


that the premises were of the value of £11 a year. 


Wedderburn, Mansfield and Kenyon, for the plaintiff. 
Price, Madocks, Bolton and Parker for the defendants. 


LORD THURLOW, L.C.—If the real value of the estates at the time the bargains were 
made, the number of years purchase at which lands then usually sold in that part of the 
country, and the value of the encumbrances affecting the estates at the times the bar- 


gains were made, had been accurately stated, it would have been-easy to have decided 


whether the interest obtained by the defendants, subject to those encumbrances, has 
been sufficiently paid for, but it is not tolerably manifested what was the value of th 
lands at the time when the several leases were made, or what was the number of years 
purchase for which estates then usually sold in that country, or what was the value of 
the encumbrances affecting the estates. It is, therefore, impossible to state with any 
accuracy the disproportion between the real value of the purchase and of the thing given 
for the purchase. On the whole, however, there appears strong ground to presume 
fraud. 

The jurisdiction of the court in cases of this nature cannot be so defined as to stand 
on very accurate principles. Filmer v. Gott (1), mentioned by counsel for the plaintiff, 
is a very strong one, and has been approved by a decision of the House of Lords. The 
only principle on which that case could be supported was that, if a confidence is reposed 
and that confidence is abused, a court of equity will give relief. It used to be held that 
a contract ought not to be set aside merely for inequality in the bargain or merely on 
the ground of the weakness of the person from whom the contract has been obtained: 
Osmond v. Fitzroy (2). But the court has since gone farther, and the only principle 
which I can at all fix is that wherever it appears that fraud has been practised there the 
contract, however valid at law, shall not stand in this court. Fraud may be collected 
from the circumstances. One circumstance from which fraud may be collected is gross 
inequality. This may be attended with the additional circumstance that one of the 
parties confided in the other, or was pressed by necessity which disposed him to give 
way to the other, but in all the cases the basis must be gross inequality in the contract, 
otherwise the party selling cannot be said to have been in the power of the party buying. 
Unless actual imposition is proved by gross inequality other circumstances of fraud will 
pass for nothing. The basis must be gross inequality. And the turn of the scale must 
be considerable against the person who has the legal estate. There is no method of 
marking any line but by making it necessary to prove gross inequality. 

There is an objection to the relief sought by this bill, arising from the delay in seeking 
the relief. This is no objection for the time while Moss lived, but he died in 1769. 
From 1769 to 1776 the plaintiff was dormant. He brought an ejectment, and the 
present defendants filed a bill for an injunction, the injunction guarded the possession, 
and the defendant in that suit put in no answer till after the present bill was filed. If 
an answer had been put in showing this strong case of fraud, the injunction, I apprehend, 
must have been dissolved though the ejectment was brought upon a satisfied term. 
From that time the estates have been publicly letting, part upon building leases. It is 
necessary to consider the time the plaintiff has laid by as an objection to his claim, but, 
if he shows strong evidence of fraud, it will be hard to say that this length of time shall 
be sufficient to bar him of his remedy. 

As to the other grounds upon which this transaction is endeavoured to be impeached, 
it is clear Moss was a weak man from the evidence on both sides, It is equally clear 
that his weakness was not such as to be a ground for a commission of lunacy or to im- 
peach his acts at law. The witnesses for the plaintiff state him to have been stupid and 
oolish to the highest degree. The instances produced, though in themselves ridiculous, 
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yet being produced by fair people as satisfying their minds, are sufficient to convince me 
of his weakness. One of the witnesses says he was not so bad as he was generally thought 
to be, that he could write letters and transact ordinary business. This shows he was 
generally considered as a weak man. On the other side it is attempted to prove that 
he was a man of strong understanding, attentive to his affairs. The instances are absurd. 
There can be no doubt that his understanding was below that of the generality of men. 
As to his health it is impossible to say that the habit of his health gave many symptoms 
of a quick decay, but there is full evidence that he was not thought in a good state of 
health, The contract is not to be considered as made in expectation of sudden death 
but in expectation of a good bargain from indifferent health. : 

As to the relation in which the parties stood, it is evident that Isherwood had a yearly 
salary. A lease of lands worth £11 a year was granted to him at 6s. a year, and this he 
himself defends as granted to him for services done. ‘Phat Smedley was re person con- 
fided in by Moss is clearly proved by all the defendants’ witnesses as far as confidence 


_went. Therefore, both the defendants stood bound to behave fairly and clearly towards 


him, and it seems to have been the policy of the law not to permit any persons, so cir- 
cumstanced, to take any such advantage. The defendants assert that Moss was not 
imposed upon, but acted from the mere impulse of his own mind. They suppose him 
to have had an aversion to his heir, an heir, whom he might, if he pleased, have disin- 
herited. Consider the state of body and mind of a man who in 1767, aged about thirty 
and married only in 1764 to a young wife, despaired of having issue, and, therefore, . 
desired to deprive his heir of an estate of which he was seised in fee. 

Upon the material subject, the value, the terms seem such as will hold equally to the 
principle, but the facts are not sufficiently stated for me clearly to make a decision. I 
propose, therefore, to send this case to the Master to inquire into the value of the 
lands and the consideration given by the defendants. Upon reference the Master will 
distinguish the improved value which has arisen from money expended from that which 
has arisen from the improbable nature of the lands, for it is monstrous to suppose, as 
has been contended for by the defendants, that the improvable nature of the estate is 
not to be considered as an advantage for which a price should have been paid. Though 
it is clear that Moss was imposed upon, I wish to have it appear how much he was 
imposed upon. It is alleged that leases for three lives are common in that country, but 
there is no proof that leases for 999 years are common or that it is common to let a 
whole manor in such a way, with power to dig coal and every sort of mineral except 
lead. I have no hesitation to pronounce that the case is carried as far as preparation 
can go before actual information is obtained. The relation between the parties is proved. 
The defendants were clearly persons entrusted. The weakness of Moss is evident; his 
state of health was clearly such that his life was not to be estimated at the ordinary 
value of a life of thirty-four. ‘There is also a strong ground from the evidence to believe 
that there was gross inequality in the bargain, but I send it to the Master because the 


evidence has not shown a distinct disproportion. 


Counsel for the defendants objected to the delay and expense, which, they alleged, 
would attend the going before a Master, and proposed an issue to try whether the 
contracts were entered into upon fair and valuable considerations. An order was, 
accordingly, made that the parties should proceed to trial at the next Lent assizes for 
Lancashire, upon five issues whether the considerations given for the leases mentioned 
in each issue were adequate to the interests acquired, and in those issues the defendants 
here were respectively to be plaintiffs and the plaintiffs here defendants. These issues 
produced three records for trial at the assizes. In the first Smedley was plaintiff for 
trial of three issues directed between the plaintiff and him, on the value of his three 
leases. In the second, Isherwood and Smedley were joint plaintiffs on the joint lease, 
and in the third Isherwood was plaintiff. In the first and second of these the jury gave 
verdicts for the defendant at law against the validity of the leases, and the third record 


_ was withdrawn. 


There were afterwards several proceedings had in the cause in consequence of the 
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i ORDS 
deaths of parties, and it came on, upon the equity reserved, before arte! so A 
Commissioners on Nov. 12, 1783, when the court es - meee eee Hin B8 
cme i set aside as obtained by fraud, an ses | 
urv had found verdicts, to be set asi sete: 
Sectieied at the time of taking the same, and other unimpeached leases to be restor 


to the defendants. 





CORBYN v. FRENCH AND OTHERS 


[Rotts Court (Sir Richard Pepper Arden, M.R.), February 14, 16, 18, 1799] 
[Reported 4 Ves. 418; 31 E.R. 213] 
Charity—Cy-prés doctrine—No general charitable intent—Failure of specified object— 
Failure of gift. : 
If a testator shows an intention, not of general charity, but only to accomplish ¢ I 
particular charitable purpose, and it proves impossible to give effect to the testator's 
wishes, the gift fails and is not applicable cy-pres to other charitable purposes. 


Notes. Followed: Re Lynall’s Trusts (1879), 12 Ch.D. 211. Referred to: Cary v. 
Abbot (1802), 7 Ves. 490; West v. Shuttleworth (1835), 2 My. & K. 684; Cherry v. Mott 
(1836), 1 My. & Cr. 123; Russell v. Kellett (1855), 3 Sm. & G. 264; Chandler v. Howell 
(1876), 4 Ch.D. 651; Jervis v. Lawrence (1882), 22 Ch.D. 202; Re Jones, Jones Vv. J 
Williams (1886), 2 T.L.R. 544. 

As to the application of the cy-prés doctrine, see 4 Hatssury’s Laws (3rd Edn.) 
317-325; and for cases see 8 Dicust (Repl.) 459 et seq. 


Cases referred to: 

(1) A.-G. v. Bishop of Oxford (1786), 1 Bro.C.C. 444, n.; cited 4 Ves. 431; 28 E.R. 
1231; 8 Digest (Repl.) 468, 1686. 

(2) A.-G. v. Andrew (1798), 3 Ves. 633 ; 30 E.R. 1194, L.C. ; affirmed (1800), see 7 Ves. 
at p. 223, H.L.; 48 Digest (Repl.) 251, 2261. 

(3) Moggridge v. Thackwell (1792), ante, p. 218; 1 Ves. 464; 3 Bro.C.C. 517; subse- 
quent proceedings (1803), [1803-13] All E.R.Rep. 754; 7 Ves. 36; 32 E.R. 15, 
L.C. ; affirmed (1807), 13 Ves. 416, H.L.; 8 Digest (Repl.) 450, 7462. 

(4) A.-G. v. Baxter (1684), 1 Vern. 248; reversed sub nom. A.-G. v. Hughes (1689), 2 
Vern. 105; 23 E.R. 677; 8 Digest (Repl.) 335, 166. 


Bill for a declaration and an account. 
John Brown, by his will dated June 18, 1785, after giving specific and pecuniary 
legacies, bequeathed the residue of his property in the following manner: 


—_ 


“The rest and residue of my estate and effects of what kind soever I direct may 
be disposed of, and the money arising from the sale to be paid unto my said trustees, 
to be by them invested in the public funds, or in some other good security at their 
discretion, and the interest thereof to be paid to my dear wife Elizabeth during her 
natural life. At her decease I direct that the sum of £500 be paid to the trustees of 
the chapel in Essex Street, whereof the Rey. Mr. Lindsay and the Rev. Doctor 
Disney are ministers, to be applied by them towards the discharge of the mortgage 
on the said chapel. And I further give and bequeath to my aforesaid niece 
Elizabeth Cooper the sum of £2,000 or to her proper representative, in case she 
should not be living at the decease of my wife. I also give to each of the children 
of my sister, Elizabeth, viz., John, Dorothy, William, and Christopher, or their 
representatives or representative, the sum of £2,000. The remainder I direct to be 
equally divided between Josiah Messer aforesaid, and John, the son of my very 


worthy and much respected friend and partner Thomas Corbyn, share and share 
alike,” 
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A The testator appointed 
trustees, and 


French and Josiah Messer, whom he had nominated as 
Stacey to be his executors. 





“ At the decease of my dear wife I give unto Thomas Rogers, Matthew 'Twogood, 

% and Michael Dodson, treasurers to the new Academical Institution among Protestant 

Dissenters, or to the treasurers at the time, the sum of £2,000, to be by them 

B applied upon the purposes of the said institution: the remainder, after payment of 
all legacies, &c. as before directed by my will.” 


The testator died in 1788. Elizabeth Brown, his widow, died upon Dec. 24, 1797. 

The bill was filed by John Corbyn, one of the residuary legatees, praying an account 
of the personal estate, debts, etc.; that the two legacies of £2,000 each given to John 
and Christopher Barker, and also the legacy of £500 to the trustees of the Essex Street 

C chapel, and the legacy of £2,000 to the treasurers of-the Academical Institution for 
Protestant Dissenters, might be declared void, and to have fallen into the residue. 

The trustees for the chapel in Essex Street, by their answer, stated that they believed 
that the chapel, or the equity of redemption thereof subject to a mortgage, upon which 
was then due the sum of £886 10s. and some interest, was in J. anuary, 1783, conveyed 
to and vested in certain trustees in fee simple for the public worship and service of 

D Almighty God therein, and that the chapel and premises belonging to the same were, 
on. or about Mar. 25, 1779, conveyed to the defendant Godfrey Kettle in fee simple for 
the purpose of securing the repayment of £1,000 and interest, which principal sum . 
had been previously advanced by the Rev. Theophilus Lindsay upon the security of 
the said premises, for whose benefit Godfrey Kettle was a trustee. They admitted that 
on or about Dec. 6, 1781, the sum of £113 10s., part of the sum of £1,000 was paid off 

F and discharged, and that the sum of £886 10s., being the remainder of the £1,000, was 
paid off and discharged on or before Mar. 19, 1785, by a donation by one Mr. Brooks- 
bank, and that the same premises were re-conveyed by the defendant Kettle, by the 
direction of Theophilus Lindsay, to the persons who were at that time trustees of the 
chapel, and they said that the mortgage was so paid off and discharged in the life of the 
testator and before the date and execution of his will. 

F ‘The questions raised were, first, whether the legacy to the Essex Street chapel was 
void within the Charitable Uses Act, 1735 [repealed]; and secondly, if the legacy was 
not void by the statute, whether the express purpose of it having been satisfied by other 
means, that institution could have the benefit of it for any other purpose. 


Owen for the plaintiff. 
Richards, Piggott & Romilly and Hubbersley for various defendants. 


SIR RICHARD PEPPER ARDEN, M.R., dealt with the question of the validity of 
the legacy of £500 under the will which, in view of the provisions of ss. 38 and 48 of the 
Charities Act, 1960, repealing the law of mortmain, does not now call for report, and 
continued: I am, therefore, of opinion that this sum of money bequeathed to redeem 
the mortgage upon this chapel is void by the Charitable Uses Act, 1735. 

H [fl amright upon that point, perhaps the other consideration is immaterial, but, as 
the point was made, I will say a few words upon it for the purpose of having A.-G. v. 
Bishop of Oxford (1), which has been mistaken, perfectly understood. It is said that, 
supposing this legacy is not void by the statute, it is not 80 confined to the purpose of 
paying off the mortgage as that, if that was paid off without the knowledge of the 
testator, I may not infer an intention under which it may be applied to other Sac oa 

I purposes for this society. I confess the inclination of my opinion is otherwise. oe 
true question is: Can any intention be collected beyond that of securing to ate * 
enjoyment of this building, any intention that, after having provided for that o a ‘ 
if the whole was not necessary for that, the surplus should be applied for any other 
beneficial purpose in favour of the society? I am of opinion that no such copay can 
be collected. I will not say that, if this legacy was not void by the statute, Les it sak 
be applied to sustaining and repairing that building, but that it cam be applie to r 

- other purpose I deny if A.-@. v. Bishop of Oxford (1) is eek, The ick na hee - that 
cause was made on July 13, 1786, and is in the Register’s Book A. 1785. The decree 


B 
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by the lords commissioners in 1792 is in the Register’s Book 611. ‘The testator, after _ 


giving to his executors £100 each for their trouble, gave and bequeathed the rest and 
residue of his personal estate upon trust 


“to build a church at Wheatley where the chapel now is in such manner as I shall 
hereafter direct, or, for want of such direction, as my executors shall think fit.”” . 


The Bishop of Oxford, who was patron and parson of Cuddesden in which Wheatley was, _ 


opposed the design of building a church, and it was proposed by the defendants that the 
salary of the chaplain should be increased. The next-of-kin insisted that a new church 
must be built, and that the surplus belonged to them. By the first decree it was referred 
to the Master to take the accounts, and it was directed that the defendants, the Bishop 
of Oxford, and others, should signify whether they were willing that the residue of 
the testator’s personal estate should be laid out in building a church at Wheatley where 


the chapel stood, with liberty to lay a plan before the Master how the residue might be’ 


most beneficially applied according to the will of the testator. Before the cause came 
on again many transactions had taken place. The next-of-kin and the persons entitled 
to the benefit under the will, the parishioners acting by the bishop and their wardens, 
came to an agreement that £3,000, part of the residue of the testator’s personal estate, 
should be applied for the purpose of building a new church and forming a fund for keep- 
ing it in repair; that £1,000, other part thereof, should be applied towards augmenting 
the minister’s salary ; and, that £4,000 being paid for the purposes aforesaid, the residue 
should belong to the next-of-kin. This agreement is recited in the decree, and by 
consent it was ordered that, the sum of £4,000 being paid for the purposes aforesaid 
the residue be paid to the next-of-kin. 

This decree is completely decisive that, the object not being capable of taking effect, 
the fund could not be applied to any other charitable purpose. The court could not 
have made the decree unless they thought the residue was not applicable to any other 
charitable purpose. I will not say it could not have been applied, for repairing or sus- 
taining the chapel, and I doubt whether Lorp Kenyon said so, but beyond that purpose, 
or after satisfying it, this is decisive that it could be applied to no other purpose, for, 
if it was applicable to any other general charitable purpose or any other purpose for the 
benefit of that parish, except of the nature pointed out, that decree could not have been 
justified. 

If, therefore, this legacy in the present case was not void upon the statute, I should 
pause upon the question whether I could apply it to any other purpose. I see that the 
testator intended it to provide for these persons a place of worship. I see no other 


intention, and I think I could not apply it to increase the salary of the ministers or for 


any other purpose. In looking over these cases, I understand that the question how 
far a legacy given to a charitable purpose may be applied to any other purpose than 
that specified, is now depending before the Lord Chancellor in 4.-G. v. Andrew (2). 

I find, that in Moggridge v. Thackwell (3), Lorp TaurLow makes this observation 
(1 Ves. at p. 469): 


“Baxter’s case [4.-G. v. Baxter (4)] was very strong, and perhaps would not now 
be followed. The legacy was deemed to be void, because for forbidden uses; and 
yet the court thought, that as it was declared to be for charity, it should go charities 
to be declared by the court. I do not mean to state that as an authority ; for it is 
very hard indeed that the court should give it to other charities, because those which 
were mentioned could not take.”’ 


I confess, I very much agree with this doctrine. 


Declaration that legacy of £500 void under repealed Charitable Uses Act, 1735. 


( 
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A 
SOMERVILLE AND OTHERS v. LORD SOMERVILLE 
BAYNTUN v. LORD SOMERVILLE 


[Rotts Court (Sir Richard Pepper Arden, M.R.), January 24, 26, 27, February 23, 
1801) 

B [Reported 5 Ves. 750; 31 E.R. 839] 

Domicil—Succession to personal estate—Intestate succession—Applicable law—Law of 
country of intestate’s domicil at death—Domicil of origin to prevail in absence of 
proof of abandonment. 

Succession to the personal estate of an intestate is to be regulated by the law of 

the country in which he was domiciled at the time of his death, without any regard 

C to the place of either his birth or his death or the situation of the property at the 

time of his death. Though a man may have two domicils for some purposes he can 

have only one for the purpose of regulating the succession to personal estate. The 

domicil of origin of the intestate is to prevail unless he has not only acquired 

another, but has also manifested and carried into execution an intention of aban- 
doning his former domicil and taking another as his sole domicil. 


Domicil—Infant—I ncapacity to acquire new domicil. 
Per Sir RicHarD PEPPER ARDEN, M.R.: No new domicil can be acquired until the 
person is sui juris. 
Domicil—Evidence— Residence in particular country—Materiality of motive for residence. 
In considering a question of domicil the motive with which a person lives in a 
E _sSCipparticular country is immaterial. The fact of residence is the important matter. 


Notes. Considered: Re Hwing’s Estate (1830), 1 Tyr. 91; Munro v. Munro (1840), 
7 Cl. & Fin. 842. Distinguished: Forbes v. Forbes (1854), Kay, 341. Considered: 
Crookenden v. Fuller (1859), 1 Sw. & Tr. 441; Maxwell v. Maclure (1860), 2 L.T. 65; 
Aikman v. Aikman (1861), 4 L.T. 374; Re Mitchell, Ex parte Cunningham (1884), 13 
Q.B.D. 418. Referred to: Potinger v. Wightman, [1814-23] All E.R.Rep. 788 ; Curling 
F vy. Thornton (1823), 2 Add. 6; Stanley v. Bernes (1830), 3 Hag. Ecc. 373; De Bonneval v. 
De Bonneval (1838), 1 Curt. 856; Anderson v. Lanerville (1854), 2 Ecc. & Ad. 41; Lyall 
y. Paton (1856), 25 L.J.Ch. 746; Hodgson v. De Beauchesne (1858), 12 Moo.P.C.C. 286 ; 
A.-G. v. Rowe (1862), 1 H. & C. 31. 
As to domicil and succession to property, see 7 Hatspury’s Laws (3rd Edn.) 14-27. 
For cases see 11 Diaust (Repl.) 326 et seq., 389 et seq. 


G Cases referred to: 
(1) Bruce v. Bruce (1790), 2 Bos. & P. 229; 6 Bro. Parl. Cas. 566; 2 Coop. temp. Cott. 
510; 126 E.R. 1251, H.L.; 11 Digest (Repl.) 359, 272. 
(2) Ommaney v. Bingham (1796), cited in 5 Ves. 757; 31 E.R. 843, H.L.; 11 Digest 
(Repl.) 341, 119. 
H Also referred to in argument: 
Bempde v. Johnson (1796), 3 Ves. 198; 30 E.R. 967, L.C.; 11 Digest (Repl.) 338, 97. 
Thorne v. Watkins (1750), 2 Ves. Sen. 35; 28 E.R. 24, L.C.; 11 Digest (Repl.) 397, 26. 
Pipon v. Pipon (1744), Amb. 25, 799; 9 Mod. Rep. 431; 27 E.R. 14, 507; sub nom. 
Pippon v. Pippon, Ridg. temp. H. 165, L.C.; 11 Digest (Repl.) 397, 425. 
Balfour v. Scott (1793), 6 Bro. Parl. Cas. 550; 2 E.R. 1259, H.L.; 11 Digest (Repl.) 


I 397, 529. . 
Lashley y. Hog (1804), 2 Coop. temp. Cott. 449 ; 47 E.R. 1243, H.L.; 11 Digest (Repl.) 
497, 1175. 


Chomley v. Chomley (1688), 2 Vern. 47. 
Burn v. Cole (1762), Amb. 415; 27 E.R. 277; 11 Digest (Repl.) 397, 427. 
Administration Actions raising the question whether the distribution of the personal 
estate of the late Lord Somerville, who died intestate, seised of real estates in Scotland 
* and in Gloucestershire and possessed of personal property in the English funds to a very 
large amount, should be made according to the law of Scotland or the law of England. 
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The claimants by the law of Scotland were his lordship’s nephews and nieces of the 
whole blood, exclusive of the present Lord Somerville as being the heir-at-law entitled 
to the real estates. ‘They were the children of the intestate’s deceased brother and sister 
of the whole blood, Colonel Somerville and Ann Whichmore Burgess. Sir Edward 
Bayntun, half-brother to the intestate, being the surviving son of Lady Somerville by 
a former marriage, and two nephews and two nieces of the half-blood, being the children 
of a deceased brother and sister of the intestate by a former marriage, claimed to partict- 
pate in the distribution under the law of England. Lord Somerville obtained letters of 
administration. 

That branch of the Somerville family from which the late lord was directly descended 
had been wholly settled in Scotland above six centuries. His father, James, Lord 
Somerville, first came to England in 1721 at the age of twenty-three for the purpose of 
prosecuting his claim to the barony of Somerville, which he established in May, 1723. 
In 1724 he married Mrs. Rolt of Spye Park where he resided-with her on her estate until 
1726 when he returned to Scotland. His daughter Ann was born during that residence 
in England. He continued in Scotland where his two sons, the late Lord Somerville and 
Colonel Somerville were born, until 1731, in which year he went to Bristol on account of 
Lady Somerville’s health. In 1732 he returned to Scotland, and continued there until 
Lady Somerville’s death in 1734 when he went to England to bury her and to surrender 
her estate to Sir Edward Bayntun, one of her sons by a former marriage. In 1736 Lord 
Somerville married again, and immediately returned to his residence in Scotland where 
he continued until 1741 when he was elected one of the sixteen peers and came up to 
attend Parliament, residing for three winters in London for that purpose and going 
in the summer to his estate in Scotland. In 1744, being appointed a lord of police in 
Scotland, he went to reside there, discontinuing from that time his Parliamentary atten- 
dance. He continued in Scotland until he went to England in 1760 or 1761 to be pre- 
sented to the King and to visit his daughter. After passing six weeks in England on 
that occasion he returned to Scotland, and never again quitted it, dying at his house 
there in 1765. His residence in Scotland was at the family seat, called The Drum or 
Somerville House, in the summer, and at apartments which he had in Holyrood House 
in winter. 

The late Lord Somerville was born on June 22, 1727, in Scotland either at Somerville 
House, or at Good Trees, an old mansion in the neighbourhood rented by his father, while 
the house was re-building. He remained there until the age of nine or ten years, in 
the course of which period he was at school at Dalkeith, and afterwards at Edinburgh. 
At the age of nine or ten he was sent to England to Mr. Somerville in Gloucestershire. 
- He was at school there for some time. In June, 1742, he went to Westminster School 
which he quitted at Christmas, 1743. He then went to Caen in Normandy for the pur- 
pose of education, where he remained until the age of eighteen when, upon the rebellion 
breaking out in Scotland in 1745 and he being sent for by his father, he returned to 
Scotland, joined the Royal army as a volunteer, and was present at the battles of Preston 
Pans and Culloden, at which he served as an aide-de-camp to Generals Cope and Hawley. 
He continued in the army until the peace in 1763, and at different times during that 
period was in England, Scotland, and Germany, wherever his regiment happened to be, 
either in quarters or on service. Soon after quitting the army in 1763 he went to 
Scotland, to Somerville House, and his father settled an annuity upon him. He then 
sabe: abroad. In September, 1765, on account of his father’s illness he returned to 
Scotland, was present at his funeral in December in that year, and continued in Scot- 
land about six months afterwards, but not succeeding in an application for his father’s 
htsiersr Seis ae i been to London, but did not turn off any of the 
the actual residence until ae or a : eae pat erent a poh parebe 
anid the suntitee thaimeaes Tie ail ’ . er than that he passed the winter in London 
ae a pit" n 1779 he took a lease of & house in Henrietta 
seven & fourteen ask ee a b nea los Sony pabsupetuamedis dos 
ica 3 y » a @ Fens O a year. He continued to occupy this house as 
| winter residence until his death, going every year to Somerville House for the 
summer and dividing the year nearly equally between them. The landlord of the house 





- 
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having purchased the ground.-lease, of which thirty-six years were unexpired at mid- 
summer, 1787, Lord Somerville endeavoured to get him to relinquish it for a premium 
and expressed regret at the refusal. Being assessed to the taxes at £90 per annum he 
appealed, and was reduced to £84 perannum. About ten years before his death he was 
ae ne - = a and he attended his Parliamentary duty every winter. 
Wis 7 - a im an ke abe e : establishment and style of living were suitable to his 

. n he had only one or two female servants, and he brought 
two menservants from Scotland, taking them back with him, and using job-horses 
occasionally. His manner of living in London was very private, seeing no company, 
dining usually ata club, and keeping his servants on board wages. The house was out 
of repair; and furnished on a very limited scale. The furniture, with the wine, coal, 
and plate, sold only for £66 7s. 1d., and the fixtures for £73 10s. To some of his friends 
he declared repeatedly that he considered his residence in London only as a lodging- 
house and a temporary residence during the sitting of Parliament, and he spoke of Scot- 
land as his residence and home, where he was born, with the warmth of a native. He 
often complained with acrimony that in any disputes which he had which came before 
the Session, it appeared to be a disadvantage to him residing so little among them. 
About a month before his death Colonel Reading urged him to make a will, observing 
that it would be cruel to leave his natural children without provision, upon which he said 
he meant to take care of them and also of his brother’s younger children. Soon after 
this conversation he told Colonel Reading that he had seen Sir James Bland Burgess — 
who had alarmed him by telling him that if he died without a will, his personal estate 
would be divided among the several branches of his family, which he much deplored. 
Afterwards he said he would soon go to Scotland and would then make his will. Soon 
after that conversation Lord Somervilie died suddenly at his house in London in April, 
1796, during the sitting of Parliament. In the books of the Bank of England he was 
described as of Henrietta Street, Cavendish Square. 

Elizabeth Dewar, who had been housekeeper at Somerville House, by her depositions 
stated that she had heard Lord Somerville say he was an Englishman, and when she told 
him that when speaking against Scotland he was speaking against his own country 
he would answer that he was born in Scotland, he was educated in England, his con- 
nections were English, he had no friend in Scotland, and everything he did was after the 
English fashion. The deponent had heard him say that his reason for going to Scotland 
was that he might be at his estate; that he did not like it, but had promised his father, 
when dying, that he would live one-half of the year in Scotland and the other in England ; 
that he considered himself an Englishman; that his estate in England was preferable to 
that in Scotland; that he preferred England and would never visit Scotland except on 
account of the promise to his father and that he did not care if Somerville House were 
burnt. This he frequently said in conversation with the witness. There was some 
further slight evidence of expressions importing a preference of England and that he 
considered himself an Englishman. 


Newbold and M‘Intosh, for the plaintiffs in the first cause. 

Mansfield, Adam and Lockhart, for the defendants in the same interest, claiming as 
next-of-kin of the whole blood by the law of Scotland. 

Piggott, Lloyd, Romilly, Sutton and Steele for the dependants claiming under the law 


of England. 
Richards, for the defendant, Lord Somerville, did not argue. 


SIR RICHARD PEPPER ARDEN, M.R.—This case has been extremely well argued 
on all sides, and I have the satisfaction of thinking I have received every information 
that either industry or abilities could furnish. 

The question is simply as to the succession to the personal estate of the late Lord 
Somerville. It is in some respects new, so far as it is a question between two acknow- 
ledged domicils. In the late cases the question has been whether the first domicil was 
abandoned and where at the time of the death the sole domicil was, but here the question 


‘is, which of two acknowledged domicils shall preponderate, or, rather, which is the 


domicil according to which the succession to the personal estate shall be regulated. 


450 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


ee Maen s Ge ae ar RENE Gee ne questions may be expected 
to assimilate the law of the w : a 
very frequently to occur. Inthe icles of a few ‘Soe ay ee ae si peace 
the House of Lords and one in this court. I have been fa ae ae 
delivered by Lorp THurtow and Lorp LouGHBOROUGH, ee ae . pi: : 
Bruce (1), the latter in Ommaney v. Bingham (2), the case of Sir cee Se Shean Ses 
have very fully considered all the cases, the opinions of those two learne 2 ‘ n 

authorities referred to in the printed cases, and also all the authorities referre ‘ i 
the foreign jurists which were very properly brought forward on this Pipe t ' 
unnecessary to enter into a comment upon all these authorities. It will be sufficien 

to state the rules, which I am warranted to say result, with the reasons for adopting 
them in this case. 

The first rule is that laid down by those learned Lords, adopted in the House of Lords, 
and admitted in this argument to be the law, by which the succession to personal 
estate is now to be regulated, whatever might have been the-opinion of the courts of 
Scotland which certainly at one time took a different course. That rule is that the suc- 
cession to the personal estate of an intestate is to be regulated by the law of the country 
in which he was a domiciled inhabitant at the time of his death, without any regard 
whatsoever to the place of either his birth or death or the situation of the property at 
that time. That is the clear result of the opinion of the House of Lords in all the cases 
I have alluded to which have occurred within the few last years. This, I think, is not 
controverted by the counsel on either side, but it was said that law could prevail and 
be applied only where such domicil can be ascertained. That I admit. 

The next rule is that, though a man may have two domicils for some purposes, he 
can have only one for the purpose of succession. It is laid down expressly in DENISART 
under the title Domicut that only one domicil can be acknowledged for the purpose of 
regulating the succession to the personal estate. I have taken this as a maxim, and am 
warranted by the necessity of such a maxim, for the absurdity would be monstrous if it 
were possible that there should be a competition between two domicils as to the distri- 
bution of the personal estate. It could never possibly be determined by the casual 
death of the party at either. That would be most whimsical and capricious. It might 
depend upon the accident whether he died in winter or summer and many circumstances 
not in his choice, and that never could regulate so important a subject as the succession 
to his personal estate. 

The third rule I shall extract is that the original domicil, or, as it is called, the forum 

_ originis, or the domicil of origin, is to prevail until the party has not only acquired 
another, but has also manifested and carried into execution an intention of abandoning 
his former domicil and taking another as his sole domicil. I speak of the domicil of 
origin rather than that of birth, for the mere accident of birth at any particular place 
cannot in any degree affect the domicil. I have found no authority or dictum, that gives 
for the purpose of succession any effect to the place of birth. If the son of an English- 
man is born on a journey in foreign parts, his domicil would follow that of his father. 
The domicil of origin is that arising from a man’s birth and connections. 

To apply these rules to this case. It cannot be disputed, that Lord Somerville’s 
father was a Scotsman. He married an English lady, returned to Scotland, repaired his 
family house occupying another in the neighbourhood in the meantime, and he had 
apartments in Holyrood House. For the first part of his life after his marriage he seems 
to have made Scotland almost his sole residence, nor was it contended that during that 
period he had acquired any other. The father being then without doubt a Scotsman, 
the son was born, and at the age of nine or ten was sent into England for education 
and thence to Caen in Normandy. It cannot be contended, nor do I think it was, that 
during the state of pupillage he could acquire any domicil of his own. I have no diffi- 
culty in laying down, that no domicil can be acquired until the person is sui juris. 
During his continuance in the military profession I have not heard it insisted, that he 
acquired any other domicil than he had before. On his father’s death and his return 
to Scotland a material fact occurs on which great stress was laid on both sides. It is 
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said that his father’s dying injunctions were that he should not dissolve his connection 
with Scotland. In the subsequent part of his life he most religiously adhered to those 
injunctions. But it is said that in conversation he manifested his preference of England 
and said that, if it had not been for those injunctions of his father, he would have 
quitted Scotland. Admitit. That, in my opinion, is the strongest argument in favour 
of Scotland, for whether willingly or reluctantly, whether from piety or from choice, it 
is enough to say he determined to keep up his connection with that country. The 
motive makes not the least difference. / 

Then see, how after his father’s death he proceeded to establish himself in the world. 
From that time undoubtedly he was capable of establishing another domicil. Until 
that time there could be no doubt that the surplus of his personal estate must, if he had 
died, have been distributed according to the law of Scotland. To trace him from that 
time, it appears that he had determined not to abandon his mansion-house, so far from 
it, he made overtures with a view to get apartments in Holyrood House, from which I 
conjecture that, if that application had been granted, he might have been induced to 
spend more time than he did in Scotland. He came to London. I will not inquire how 
soon he took a permanent habitation there, but I admit that from that time he mani- 
fested an intention to reside a considerable part of the year in London, but also to keep 
up his establishment in Scotland and to spend as nearly as possible half of the year in 
each. He took a lease of the house, evidently with the intention to have a house in 
London as long as he lived, with a manifest intention to divide his time between them. ~ 
It is then said there are clearly two domicils alternately in each country. Admit it, 
then the question will arise whether in case of his death at either that makes any differ- 
ence. It was contended in favour of the English domicil that in such a case as that of 
two domicils and to neither any preference, for it cannot be contended that the domicil 
in Scotland was not at least equal to that in England, except the lex loci rei sitae is 
to have effect, the death should decide. There is not a single dictum from which it can 
be supposed that the place of the death in such a case as that shall make any difference. 
Many cases are cited in DEnisarT to show that the death can have no effect and not 
one that that circumstance decides between two domicils. The question in those cases 
was which of the two domicils was to regulate the succession, and without any regard 
to the place where he died. These cases seem to prove, and, if necessary, I think, it 
may be collected, that those rules have prevailed in countries which, being divided into 
different provinces, frequently afford these questions. The fair inference from them is 
that, as a general proposition, where there are two contemporary domicils, this distinc- 
tion takes place, that a person not under an obligation of duty to live in the capital in a 
permanent manner, as a nobleman or gentleman having a mansion-house, his residence 
in the country and resorting to the metropolis for any particular purpose, or for the 
general purpose of residing in the metropolis, shall be considered domiciled in the 
country ; on the other hand a merchant, whose business lies in the metropolis, shall be 
considered as having his domicil there and not at his country residence. It is not 
necessary to enter into that distinction, though I should be inclined to concur in it. I, 
therefore, forbear entering into observations upon the cases of Mademoiselle De Cler- 
mont Santoignon and the Count De Choisieul [cited from Duntsarr, tit. Domicil], and 
the distinction as to the acts of the former, describing herself as of the place in the 
country. 

The next consideration is whether with reference to the property or conduct of Lord 
Somerville there is anything showing that he considered himself as an Englishman. It 
was said, for the purpose of introducing the definition of the domicil in the civil law, 
“Ubi quis larem rerumque ac fortunarum suarum summam constituit,”’ that the bulk 
of his fortune was in England, and the description in the bank books was relied on. | 
lay no stress whatsoever on that description in those books or in any other instrument, 
for he was of either place and was most likely to make use of that to which the transac- 
tion in question referred. It was totally immaterial which description he used. It is 
hardly possible to contend that money in the funds, however large, shall preponderate 


‘against his residence in the country and his family seat. It is hardly possible that that 


should be so annexed to his person as to draw along with it this consequence. Upon 
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nice distinctions I think it might be proved that his principal domicil must be considered 
as in Scotland. Great stress, and more than T think was necessary, was laid upon the 
manner in which he passed his time in each place. There is no doubt the establishment 
in Scotland was much greater than that in London. In my opinion, BYNKERSHOEK was 
very wise in not hazarding a definition. With respect to that to be found in the civil 
law, the words are very vague, and it is difficult to apply them. I am not under the 
necessity of making the application, for my opinion will not turn upon the point which 
was the place where he kept the sum of his fortune. It is of no consequence, whether 
more or less money was spent at the one place or the other, living alternately in both. 
Some time before his death he talked of making his willin Scotland. That circumstance 
is decisive that his death in England was merely casual, not from intention. 

The case then comes to this. A Scotsman by birth and extraction, domiciled in 
Scotland, takes a house in London, lives there half the year, having an establishment at 


his family estate in Scotland and money in the funds, and he happens to die in England. 


I have no difficulty in pronouncing that he never ceased to be a Scotsman; his original 
domicil continued. It is consistent with all the authorities and cases that, where a man 
has two domicils, the domicil he originally had shall be considered his domicil for the 
purpose of succession to his personal estate until that is abandoned and another taken. 

It is surprising that questions of this sort have not arisen in this country when we 
consider that until a very late period, and even now for some purposes, a different suc- 
cession prevails in the province of York. The custom is very analogous to the law of 
Scotland. Until a very late period the inhabitants of York were restrained from dis- 
posing of their property by testament. The alteration may account for the very few 
cases occurring, for very few persons of fortune die intestate, though it has happened in 
this case. Before the power of disposing by testament such cases must have been fre- 
quent, and the question then would have been whether during the time the custom and 
the restraint of disposing by testament were in full force, a gentleman of the county of 
York coming to London for the winter and dying there intestate, the disposition of his 
personal estate should be according to the custom or the general law. One would sup- 
pose it hardly possible that some such case had not occurred. I directed a search to be 
made in the Spiritual Court and the Court of Chancery where it was most likely that 
such a case would be found, but I do not find that any such case has occurred. 

I shall conclude with a few observations upon a question that might arise, which I 
often suggested to the Bar. What would be the case upon two contemporary and equal 
domicils if ever there can be such a case? I think such a case can hardly happen, but 
it is possible to suppose it. A man born no one knows where, or having had a domicil 
-that he has completely abandoned, might acquire in the same or different countries two 
domicils at the same instant and occupy both under exactly the same circumstances, 
both country houses, for instance, bought at the same time. It can hardly be said that 
of which he took possession first is to prevail. Suppose he should die at one, shall the 
death have any effect? I think not, even in that case, and then ex necessitate the lex 
Joci rei sitae must prevail, for the country in which the property is would not let it go 
out of that until they know by what rule it is to be distributed. If it was in this coun- 
try, they would not give it until it was proved that he had a domicil somewhere. In 
these causes T am clearly of opinion that Lord Somerville was a Scotsman upon his birth, 
and continued so to the end of his days. He never ceased to be so, never having aban- 
doned his Scottish domicil, or established another. The decree, therefore, must be 
shots succession to his personal estate ought to be regulated according to the law of 
scotiana, 


Decree accordingly. 
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WITHNELL v. GARTHAM 


ro . - Prat he . > - 
(Courr oF Kine’s Bencu (Lord Kenyon, C.J., and Lawrence, J.), June 22, 1795] 
[Reported 6 Term Rep. 388; 101 E.R. 610] 
. ts ‘ ; 
RB Ecclesiastical Law—Churchwardens—Quasi-corporation—Care of goods of church—Suit 
in individual names—Recovery of damages against them personally. 
Churchwardens of a parish are a quasi-corporation to keep in custody and care 
for the goods of the church. They are not a corporation, and so must sue and be 
sued in their individual names and not in their corporate name, and damages must 
be recovered against them personally. An action for a matter occurring in the dis- 
charge of their office cannot be prosecuted against their successors. 


Evidence—Document—Parol evidence to explain—Private deed—Evidence of usage. 
Evidence of usage is admissible to explain a private deed. 
Majority Decision—Validity—Body of persons required to do act—Churchwardens— 
Appointment of schoolmaster. 
Per Lawrence, J.: In general it would be the understanding of a plain man that 
DD where a body of persons is to do an act a majority of that body would bind the rest. 
__ A power to appoint a schoolmaster to an ancient foundation was given to the 
vicar and churchwardens of a parish. 
Held: the power was well executed by the vicar and a majority of the church- 
wardens. 
_ Notes. Applied: Wilkinson v. Malin, [1824-34] All E.R.Rep. 177. Followed: Fell 
E y. Charity Lands, Official Trustee, [1898] 2 Ch. 44. Referred to: Grindley v. Barker 
(1798), 1 Bos. & P. 229; Blacket v. Blizard (1829), 9 B. & C. 851; R. v. Mashiter (1837), 
6 Ad. & El. 153. 
For the law relating to churchwardens, see 13 Hatspury’s Laws (3rd Edn.) 164- 
174; and for cases see 19 Dicusr (Repl.) 297 et seq. 


E Case referred to: 
(1) A.-G. v. Parker (1747), 3 Atk. 576; 1 Ves. Sen. 43 ; 26 E.R. 1132; 19 Digest (Repl.) 
322, 1024. 
Also referred to in argument: 
R. v. Beeston (1789), 3 Term Rep. 592; 100 E.R. 750; 13 Digest (Repl.) 296, 1130. 
A.-G. v. Davy (1741), 2 Atk. 212; cited in 1 Ves. Sen. 419; West temp. Hard. 121; 
26 E.R. 531, L.C.; 13 Digest (Repl.) 257, 834. 


“ Blankley v. Winstanley (1789), 3 Term Rep. 279; 100 E.R. 574; 17 Digest (Repl.) 49, 
576. 
Gape v. Hanley (1777), 3 Term Rep. 288, n.; 100 E.R. 579; 19 Digest (Repl.) 401, 
2038. 


R. v. Bellringer (1792), 4 Term Rep. 810; 100 E.R. 1315; 13 Digest (Repl.) 254, 815. 
H R. v. Varlo (1775), 1 Cowp. 248; 98 E.R. 1068; 13 Digest (Rep!.) 206, 259. 
A.-G. v. Scott (1750), 1 Ves. Sen. 413; 27 E.R. 1113; sub nom. Wilson v. Dennison, 
Amb. 82; 19 Digest (Repl.) 425, 2368. 
Eyre v. Countess of Shaftesbury (1725), 2 P.Wms. 103; 24 E.R. 659; sub nom. Harl of 
Shaftesbury v. Shafiesbury, Gilb. Ch. 172, L.C.; 23 Digest (Repl.) 40, 250. 
Rule Nisi obtained by the defendant for the new trial of an action to determine 
J whether the plaintiff or the defendant had been duly nominated and appointed school- 
master of the grammar school of Skipton in Craven in the county of York. 

The plaintiff claimed under an appointment by the vicar and a majority of the church- 
wardens of the parish of Skipton, and the defendant claimed under an appointment by 
the master and fellows of Lincoln College, Oxford, under a power, as they contended, 
devolved upon them in default of an appointment by the vicar and all the church- 
wardens of the parish of Skipton. The only question was whether it was necessary for 

. all the churchwardens to concur with the vicar in the appointment or whether the con- 
currence of the majority of the churchwardens was su flicient. 


oe 
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Both parties claimed under an indenture dated Sept. 1, 1548, whereby Meg 
Ermysted, clerk and canon residentiary of St. Paul’s, London, did give, grant a 
convey to thirteen trustees therein named and their heirs all his messuages, lands ney, 
tenements in Ardyngam therein described to their use, to the intent that they shoul 
take and receive the rents and profits thereof and yearly apply the same as in a certain 
schedule thereto annexed was mentioned. By this schedule the founder ordained that 
there should be for ever a grammar school in Skipton in a house which he had lately 
purchased there and a schoolmaster thereof, and, after giving a power of a motion in 
case of misbehaviour of the schoolmaster in certain cases to the vicar of Skipton and 
his successors together with the guardians of the church for the time being, he gave the 
power of appointment in these words: 


“Item volo et ordino quod jus nominandi ordinandi et presentandi habilem et 
idoneum capellanum ad dictum servitium pedagogi ut premittitur exercendum 
pertineat ad predictum vicarium T. I. et successores suos et ad guardianos ecclesize 
preedictze pro tempore existentes. Item quod bene licebit eisdem toties quoties 
servitium predictum vacaverit unum capellanum habilem et idoneum ad dictum 
servitium ut premittitur exercendum nominare, presentare, admittere, inducere 
ct imponere. Item volo et ordino quod quoties contingit eosdem vicarios et alios 
supradictos pro tempore existentes in hujusmodi nominationis et ordinationis 
negotio esse negligentis ita quod infra mensem unum a tempore cessationis officii 
predicti continue numerandum nullum habilem et idoneum capellanum ad idem 
servitium ut premittitur nominent et imponant, tune quod toties incontinentur 
vigore hujus presentis ordinationis et voluntatis mez jus nominandi, admittendi, 
inducendi et imponendi unum habilem et idoneum capellanum ea vice sicut alias 
cum consimilis casus et negligentia preedictorum vicariorum et aliorum se obtulerit, 
et non aliter, ad rectorum sive magistrum Lincolniensis Collegii in Oxonia doctorem 
Weston et socios ejusdem collegii et successores suos hoc pacto et ea lege devolvatur. 
Et si preedictus magister sive rector et socii collegii supradicti in hujusmodi nomina- 
tionis negotio negligentes fuerint, ita quod nullum habilem et idoneum capellanum 
nominent et imponant ad idem servitium ut premittitur exercendum per unum 
mensem postquam ad eorem notitiam pervenerit, de defectu et negligentia preedic- 
torum magistri sive rectoris et successorum suorum, tunc volo et ordino quod jus 
nominandi et imponendi unum habilem et idoneum capellanum ad officium pre- 
dictum ad decanum et capitulum ecclesiz cathedralis Sancti Pauli London ea vice 
et non alias devolvatur; ita quod illis bene licebit in tali casu unum habilem et 
- idoneum capellanum ad dictum servitium nominare et imponere ; quos si contingat 
fore negligentes in hujusmodi negotio post habitam per eosdem notitiam de defectu 
superiorum per unum mensem integrum, tunc volo et ordino quod jus nominandi 
unum habilem et idoneum capellanum ad dictum servitium exercendum ad preefatos 


vicarios T’. I. et successores suos et- guardianos supradictos pro tempore existentes 
in perpetuum revolvatur.”’ 


A 


ey 


There was also a power given to the vicar and his successors and the guardians of the H 


church for the time being in case of the illness of the schoolmaster for upwards of a year 


to provide a substitute who was to have half the salary and the schoolmaster the other 
half. The power of demising was also given 


a ae 26 ‘ : 

ad prefatos vicarios T. I. et successores suos ibidem et guardianos ecclesizw de 
side ‘ 
Skipton preedictos pro tempore existentes et capellanum scole predict guber- 
nacula predicta tenentes; ita quod emolumenta inde collecta per eosdem expen- 


dantur ad reparationem et sustentationem dicti magistri et dictze scolee de tempore 
in tempus in perpetuum.”’ . 


It appeared at the trial before Lorp Ken yon, C.J. (1 Esp. 322), that there had always 
been eleven churchwardens in the parish of Skipton, and the jury found as a fact that 
the usage had been to appoint by the vicar and a majority of the churchwardens. 
They, accordingly, found a verdict for the plaintiff who claimed under such an appoint- 
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ment. A new trial was moved for in order to obtain the opinion of the court upon this 
case, and a rule nisi granted. 


Erskine, Law, and Wood, for the plaintiff, showed cause against the rule. 
Bearcroft, Chambre, and Milles, for the defendant, supported the rule. 


LORD KENYON, C.J.—It is sometimes difficult to get rid of first impressions, and 
from the time when this case first came before the court down to the present moment I 
have had no doubt in my mind about it. 

On reading the deed itself perhaps it may be said to be a little in dubio whether these 
churchwardens should or should not be considered as a corporation for this purpose. 
In the course of the argument the defendant’s counsel said that the churchwardens 
of a parish are a corporation for a particular purpose, namely, to take care of the goods 
of the church, but, speaking in legal language, that is not so. They are in that case 
only qua a corporation. If they were a corporation, actions would be brought against 
them in their corporate name and any damages recovered against them would be 
recoverable out of their corporate estate, whereas all actions must be brought against 
churchwardens in their individual names, for they have no corporate name, and damages 
must be recovered against them personally and are not payable out of their corporate 
estate, for they have none. If they go out of office before the action is concluded, it 
does not survive and go to their successors. Therefore, I take it that they are qua a 
corporation only. It has been said that according to some of the old cases there is a 
difference between those cases where a power is given to persons nominatim and those 
where it is given to them by the name of their office, that in the latter the survivors 
may act though some of the original persons are dead, but when they are mentioned by 
name they cannot. So far as that distinction goes, it is in support of our determination 
in this case. But the whole of that doctrine is founded on law which was, perhaps, a 
little doubtful in its origin. 

The observations that have been made on the deed of foundation by the plaintiff's 
counsel have great weight with me, particularly that on the word ‘“‘negligence.”’ If the 
vicar and churchwardens of the parish do not appoint within the time limited, the right 
of appointing goes to Lincoln College, Oxford, then to the Dean and Chapter of St. 
Paul’s, and at last it returns to the same vicar and churchwardens. I cannot forbear 
laying some stress on the last devolution, for it comes back to the vicar and church- 
wardens in perpetuum, and, if they cannot all agree in such a case, how is it to be 
decided? In the other cases of deprivation and of sickness the office is to be filled by 
this body alone without any devolution on any other body. I also lay stress on the 
words by which the power is given to this body. It is given to them ‘“‘and their suc- 
cessors,’’ which rather applies to corporations than individuals. As this body are qua 
a corporation for some purposes, it seems to me to have been the founder's intention, 
collecting that intention from the deed itself, that the nomination to this school should 
be by the vicar and the majority of the churchwardens. If this be not so, how is the 
next power of nominating given to Lincoln College in their corporate capacity. The 
college is incorporated for certain purposes, for the good government of the youth com- 
mitted to their care, etc., but they are not a corporation for all purposes, and if this 
power of nomination devolved on the college, the same objection that is made to os 
appointment of the plaintiff might be made to a nomination by them if the master anc 
fellows did not all agree. I am now giving my opinion in the absence of two of my 
brethren [AsHuursT, J., and Grosz, J., summoned to attend the House of ie: 
an appeal], but they had heard almost the whole of the argument on behalf g : e 
defendant, and so far as they could form an opinion I have their authority for saying 
that they agree in this construction of the deed. _GRosE, J ., said that he Hse ig 
larly struck with the observation that the power given to this body was eons be ; he 
same power given to other bodies who act by a majority, and that a ae ape ur a 
sociis was applicable to this case as affording a clue to the intention of t Shivany 

Thus my opinion is formed without resorting to the usage, but I think that also 1s 


‘ important. It is insisted that we ought to reject the usage in this case, not only because 


the instances given in evidence were not as ancient as the deed, but because also no 
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usage can be let in to explain a private deed. Ifthe first reason were sufficient to reject 
the usage, | do not know how far such an objection might extend. In many cases a 
party undertakes to prove a custom from the time of legal memory, the reign of Richard 
II, but that proof is generally established by evidence of acts done at a much later period, 
and frequently no evidence is given beyond the present century. (Of course the same 
strength of evidence is sufficient in this case. It is enough to say in this case that the 
jury found it as a fact that the usage was in favour of the plaintiff. Neither is there 
any difference in this respect between a private deed and the King’s charter; in both 
cases evidence of usage may be given to expound them. If there were any difference 
it would rather operate against the defendant, for the King’s grants are not construed 
strongly against the grantor as private deeds are, and yet usage is admitted in that case. 
On the whole I am clearly of opinion that the nomination of the plaintiff by the vicar 
and the majority of the churchwardens was a valid nomination. 


LAWRENCE, J.—The reasons given by Lorp KENYON sufficiently show that it was 
the intention of this founder that the right of nomination should be in the vicar and 
the majority of the churchwardens. In general it would be the understanding of a plain 
man that where a body of persons is to do an act a majority of that body would bind 
the rest. It is clear that, if there be any ambiguity in this deed, usage is admissible 
to explain it. The argument of convenience from this or that construction of a deed 
creates that sort of ambiguity that should be explained by referring to usage. So Lorp 
Harpwicke thought in A.-G. v. Parker (1), where great inconvenience would have 
arisen from construing the word ‘‘inhabitants”’ in its full sense, and he said that ‘‘in 
the construction of ancient grants and deeds there is no better way of construing them 
than by usage, and contemporanea expositio is the best way to go by.’ As the usage 
in this case has been found by the jury, we are to take it to have prevailed from the time 
when the deed was made, and though it is contended that it ought not to be conclusive 
on Lincoln College, there is no reason why they should not be bound by it, for, if this 
usage has at all times prevailed since the school was founded, instances must have 
occurred in which they had an opportunity of disputing it if they had thought proper. 
Having always acquiesced, they are now concluded by it. 


Rule discharged. F 
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R. v. MAWBEY AND OTHERS 


(Court or Kine’s Bencn (Lord Keny ; 
Poe ves, (Lord Kenyon, C.J., Ashhurst, Grose and Lawrence, JJ.), 
{Reported 6 Term Rep. 619; 101 E.R. 736) 


Criminal Law—Conspiracy to defeat justice—False evidence—Untrue statement of fact 
not knowing whether it is true or not. 

The offence of conspiring to obstruct or defeat the course of justice is committed 
when two or more persons put before the court evidence which they know to be false 
or state as true a fact which is not true without knowing whether it is true or not. 

Per LawREnce, J.: This is not unlike the case of perjury where a man swears to 
a particular fact without knowing at the time whether the fact be true or false. It 
is as much perjury as if he knew the fact to be false. 


Notes. Followed: Omealey v. Newell (1807), 8 East, 364. Referred to: King v 
R, (1849), 14 Q.B. 31; Joliffe v. Baker (1883), 11 Q.B.D. 255. : 
As to obstruction of the course of justice, see 10 Hatspury’s Laws (3rd Edn.) 631; 
and for cases see 15 Diaust (Repl.) 840-844. 


Cases referred to: 
“(1) a (1672), 3 Salk. 183; T.Raym. 215; 83 E.R. 112; 26 Digest (Repl.) 417, 
(2) Leyton’s Case (circa 1625-1648), unreported. 
(3) &. v. Randall (1662), 1 Keb. 256; 83 E.R. 932; 22 Digest (Repl.) 312, 3249. 
(4) R. v. Cluworth (Inhabitants) (1704), 6 Mod. Rep. 163; 1 Salk. 359; Holt, K.B. 
339 ; 91 E.R. 313; 26 Digest (Repl.) 382, 973. 
(5) i v. Randall (1596), Cro. Eliz. 502; 78 E.R. 752; 22 Digest (Repl.) 168, 
536. 


Rule Nisi calling on the prosecutor to show cause why a judgment on an indictment 
should not be arrested. 

An indictment was preferred against the defendants, Sir Joseph Mawbey, James 
Liptrott, Ralph Leycester, and Edward Cooper, at the general quarter sessions of the 
peace held for the county of Surrey in October, 1794, which stated that at the Summer 
Assizes in 1791 a bill of indictment was preferred against the inhabitants of the parish 
of Windlesham in Surrey for not repairing parts of a highway therein described. At the 
ensuing spring assizes on Mar. 21, 1792, H. Lee and E. Hammond, two inhabitants of 
the parish of Windlesham, for themselves and the rest of the inhabitants of the parish 
pleaded Not Guilty to that indictment, and issue was joined thereon. At the next 
assizes on Aug. 8, 1792, H. Lee and E. Hammond by leave of the court withdrew their 
plea of Not Guilty and pleaded Guilty, whereupon the court proceeded to inquire into 
the state and condition of the parts of the highway which were alleged to be out of re- 
pair. The present indictment stated that the two defendents Mawbey and Lip- 
trott were justices of the peace for the county of Surrey and the other two defendants, 
Cooper and Leycester, were inhabitants of the parish of Windlesham, and alleged that 
the defendants conspired to obstruct and pervert the due course of justice and to deceive 
and impose on the court at which the inquiry was made by producing in evidence a 
certain paper writing under the hands and seals of the defendants, Sir Joseph Mawbey 
and J. Liptrott, dated July 24, 1792, as and for a true certificate in writing under their 
hands and seals as such justices touching and concerning the parts of the highway 
alleged to be out of repair, which they thereby certified to be in sufficient repair, 
whereas the highway was on July 24, 1792, at the time of making the inquiry, and also 
at the time when the defendants exhibited in evidence the certificate, ruinous and in 
great decay, as the defendants knew at the time of their producing and exhibiting the 
said paper writing in evidence, On the trial at the Spring Assizes in 1795, the defen- 
dants Cooper and Leycester were acquitted, and the other two defendants, Mawbey 

and Liptrott, were found guilty. In Hilary Term, 1796, a rule was obtained calling 
on the prosecutor to show cause why the judgment should not be arrested. 
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Farhill showed cause against the rule. 
Erskine and Serjeant Shepherd supported the rule. 


LORD KENYON, C.5—Notwithstanding the +o oy ie suiiently charged 
endants, it appears to me that t cie ( 
. a i eae The first see alleges that, pending the ig Le ar 5 tan 
inhabitants of the parish of Windlesham oa oe es eee i a ries 
rT Wi vo other persons, conspired to obstrt ; 
ie is bic had aaah Not Guilty and before they had withdrawn ae incarlaas 
defendants conspired to produce in evidence a certain paper-writing as and for a 6 
certificate under the hands and seals of these two defendants as justices, ane t * 
the road was in repair; that afterwards in pursuance of this conspiracy they pro a! 
to the court the said paper-writing as and for a true certificate, but that in trut the 
road was out of repair; and so the defendants knew at the time of producing it in evi- 
dence. It has been ingeniously argued that the indictment should have alleged that 
at the time of the conspiracy the defendants knew that the road was out of repair. 
But I think that they should have known that the road was in repair before they agreed 
to certify that it was so. If at that time they did not know whether or not the road was 
in repair and yet agreed to certify to the court that it was, that is sufficient to constitute 
the delinquency of the defendants. Therefore, it seems to me that the conspiracy is 
narged in the indictment. 

Soe aoe the argument used by the defendants’ counsel that these two defen- 
dants were not competent to conspire, on the ground that this must be taken only to be 
the act of one person. It is widely different from the instance put of husband and wife, 
to which it was compared, where the wife is not supposed to have an opinion of her own. 
Here neither of these magistrates was so subjected to the other as to be incapable of 
judging and acting for himself. They were free agents, independent the one of the 
other, and consequently were in a condition to conspire. 

Another objection was that it does not belong to the situation of these defendants 
as justices to certify that the road was in repair, and that such a certificate is not a 
legal instrument of which a court of law can take cognisance. How or when these 
certificates originated it may perhaps be difficult to ascertain, but it is not necessary 
now to trace their origin. The practice of receiving these certificates is now become 
too inveterate to be overturned. Perhaps they are received as coming from persons 
who are considered in the law fide digni, though I am not sure that it would not be an 
indictable offence in other persons, not justices of the peace, to take upon themselves 
to make a false certificate under an agreement and conspiracy to mislead a court by 

‘ giving them false information. I admit that it is a voluntary act in the magistrates to 
certify, but, if they do undertake to make a certificate, they ought to know that its 
contents are true. Therefore, on the best consideration that I have been able to 
give to the case, I am of opinion that this is an indictable offence, and that it is suffi- 
ciently charged in the indictment. 


ASHHURST, J.—The practice of receiving certificates signed by magistrates respecting 
highways is very general, and of ancient date. I can speak to this practice ever since 
I have known the profession, and a practice that has been recognised in courts of law 
for such a length of time would go a great way to convince me that it was a legal prac- 
tice. But this does not rest merely on the practice which has obtained ; the authorities 
referred to in support of the prosecution carry the point still further. The principal 
question is whether a conspiracy to pervert the course of justice by producing in evi- 
dence a false certificate be or be not a crime. It seems to me that a greater offence can 
hardly be stated than that of obstructing or perverting the course of justice, on which the 
lives and properties of all the subjects depend. With regard to the manner in which 


the conspiracy is charged in the indictment, I think that all the requisites are sufficiently 
alleged. ; 


GROSE, J.—I agree with counsel for the defendants that in order to constitute a 
conspiracy more than one person must be concerned. It is said, however, that these 


A 
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A two defendants are to be considered only as one person, but it might as well be said that, 


if all the justices of the county had agreed to do the thing that was done in this case, it 
might be taken to be only the act of one person. Another objection was that it was 
not stated in the indictment that the defendants knew at the time of the conspiracy 
that the road was out of repair. I do not think that that is the gist of the offence, for 
if two persons, with an intent to obstruct the course of justice, conspire to state a fact 
as true which they do not know to be true it is criminal. They are bound to know that 
the fact is true which they agree to certify as such. In many cases an agreement to 
do a certain thing has been considered as the subject of an indictment for atone 
though the same act, if done separately by each individual without any agreement among 
themselves, would not have been illegal. As in the case of journeymen conspiring to 
raise their wages, each may insist on raising his wages, if he can, but, if several meet 
for the same purpose, it is illegal, and the parties may be indicted for a conspiracy. 

It is laid down in some of the cases, that an attempt to persuade another not to give 
evidence in a court of justice is indictable. It cannot be doubted but that an attempt 
to mislead the court by misrepresentation is equally criminal. We find that as far as 
can be traced it has been usual for the judges, before they assess a fine on a parish for 
not repairing a road, to inquire into the actual state of the road, and to receive a certi- 
ficate of magistrates for that purpose. This was the course of the court in the time of 
Charles II, as appears in Sir T. Raym. 215 (Anon. (1)), and if the course of the court, 
it must have been the law of the court. The course of justice is perverted if the certi- 
ficate of the justices be false. If they agree to certify that a road is in repair for the 
purpose of perverting the course of justice, it is a crime and indictable, and it is not 
necessary that they should know at the time of such agreement that the road is out of 
repair. It is sufficient that they did not know that the fact which they certified to be 
true was true. 


LAWRENCE, J.—The objections made on the part of the defendants may be reduced 
to two: (i) that the indictment has not sufficiently charged a conspiracy by the defend- 
ants; (ii) that, if properly charged in point of form, it is not a charge of such an act as 
can have any effect, and, therefore, that it is not criminal to conspire to do that act. 
The answer that has already been given to the first is decisive. It is not necessary that 
the defendants should have known that the road was out of repair. They are charged 
with conspiring to pervert the course of justice by producing in evidence a certificate 
that the road was in repair, and if this charge be established in fact, it is an offence 
of considerable magnitude against the administration of the justice of the country. 
This is not unlike the case of perjury where a man swears to a particular fact without 
knowing at the time whether the fact be true or false. It is as much perjury as if he 
knew the fact to be false, and equally indictable. 

The next question is whether a conspiracy to do an act from which the public may 
receive any damage be or be not indictable. At first I thought this a very doubtful 
case, because it struck me that this was an act by which the public would not suffer as 
the court at the assizes were not bound to receive the certificate of the defendants, it 
not being on oath. But on examination it appears that the practice of receiving the 
certificates of magistrates respecting the state of roads has existed as far as the memory 
of living persons extends, and the books carry it still further back. In the reign of 
Charles I in Leyton’s Case (2), it appears that a certificate of some kind was in use, and 
R. v. Randall (3) shows that it was a certificate by justices of the peace ‘else the justices 
must certify that it is no encroachment.” It was said in answer that all the cases on 
this point, except Anon. (1), were applications to the favour of the court in a summary 
way to quash the indictment, but in addition to Anon. (1) there is another case in 6 
Mod. Rep. 163 (R. v. Cluworth (Inhabitants) (4)) where after verdict 


“the court, before they would set a fine, would be certified by some of the justices of 

the peace of the neighbourhood that the way was sufficiently repaired; which they 

did.” - | 

I have not been able to discover how or when the practice of receiving these certificates 
arose, but a practice that has been adopted in the courts at least as long back as the 


pe 
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reign of Charles I goes a great way to show what the law is upon the subject. This is 
not the only instance of receiving certificates in evidence. Certificates of bishops with 
respect to marriages are received ; the customs of London are certified by the recorder ; 
so formerly were certificates received from the captain of Calais ; and in Broughton v. 
Randall (5) this court said they would give credit to the certificate of the judges in 
Wales respecting the practice of their court and that the custom of a court is a law in 


t t. L 
that cour Rule to arrest the judgment discharged. 
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COOTH v. JACKSON AND ANOTHER 


[Lorp CHANCELLOR’s Court (Lord Eldon, L.C.), January 29, 1800, April 28, 29, 1801} 
[Reported 6 Ves. 12] 


Specific Performance—Contract—Part performance—Non-compliance with statutory 
requirements—Acts constituting part performance. 

Per Lorp Expon, L.C.: It may be a defence to a claim for the specific perfor- 
mance of a contract to show that it does not comply with statutory requirements, 
e.g., those of the Statute of Frauds, but where there has been part performance of 
the contract a court of equity may dispense with compliance with the statute and 
grant a decree. For acts to constitute part performance for this purpose they 
must be acts of the parties to the contract and clearly and certainly referable to the 
contract. 


Notes. Considered: Blundell v. Brettargh, [1803-13] All E.R.Rep. 496; Ridgway v. 
Wharton (1854), 3 De G.M. & G. 677. Referred to: Milnes v. Gery, [1803-13] All E.R. 
Rep. 369 ; Maddison v. Alderson, [1881-5] All E.R.Rep. 742. 

As to the defence in an action for specific performance of non-compliance with 
statutory requirements and part performance, see 36 Hatspury’s Laws (3rd Edn.) 
290-298. For cases see 44 Dicust (Repl.) 42-46. 

Cases referred to: 
_ (1) Eyre v. Ivison (1785), cited 2 Bro.C.C. at p. 563. 
(2) Stewart v. Careless (1785), cited 2 Bro.C.C. at p. 564. 
(3) Whitchurch v. Bevis (1789), 2 Bro.C.C. 559; Dick. 664; 29 E.R. 306, L.C.; 12 
Digest (Repl.) 184, 1260. 
(4) Whitbread v. Brockhurst (1784), 1 Bro.0.C. 404; 28 E.R. 1205, L.C.; 40 Digest 
(Repl.) 38, 277. 

(5) Rondeau v. Wyatt (1792), 2 Hy. Bl. 63; 126 E.R. 430; 39 Digest (Repl.) 454, 69. 
Also referred to in argument: 

Moore v. Edwards (1798), 4 Ves. 23. 

Tawney v. Crowther (1790), 3 Bro.C.C. 161; 29 E.R. 466, L.C.; subsequent proceed- 

ings (1791), 3 Bro.C.C. 318, L.C. ; 12 Digest (Repl.) 153, 977. 
Seagood v. Meale and Leonard (1721), Prec. Ch. 560; 24 E.R. 251; sub nom. Seagood 
if Neale, 1 Stra, 426; 2 Eq. Cas. Abr. 49, pl. 20, L.C.; 12 Digest (Repl.) 147, 
26. . 

ee v. Fletcher (1741), 2 Atk. 155; 26 E.R. 498, L.C.; 19 Digest (Repl.) 568, 

A,-G. v. Day (1749), 1 Ves. Sen. 218; 27 E.R. 992, L.C.; 44 Digest (Repl.) 105, 848. 

Potter v. Potter (1750), 1 Ves. Sen. 437. 

Limondson v. Sweed (1713), Gilb. Ch, 35; 25 E.R. 25; sub nom. Symondson v. Tweed 

Prec, Ch. 374; 12 Digest (Repl.) 184, 1254. 

Brodie v. St. Paul (1791), 1 Ves. 326; 30 E.R. 368 ; 30 Digest (Repl.) 440, 827. 
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Jones v. Randall (1774), 1 Cowp. 37: t, 383; E 2 Di 
bas hee (1774), 1 Cowp. 37: Lofft, 383; 98 E.R. 954; 12 Digest (Repl.) 
Croyston v. Banes (1702), Prec. Ch. 208; 24 E.R 1 
: ; (2702), Pree. Ch. 208 ; 24 E.R. 102; 12 Digest (Repl.) 184, 1255. 
Clerk v. Wright (1737), 1 Atk. 12; 26 E.R. 9, L.C.; 12 Digest (Repl.) 167, 1077. 


Bill for a decree of specific performance of an agreement to compromise an action. 
The bill stated that in 1795 a bill was filed by the plaintiff, Edmund Cooth, against 


C the Rey. Richard Jackson and the Rev. Gilbert J ackson, the latter being the only son 


i Pe ence vi ackson, the surviving trustee in a marriage settlement under which 
ae rae Rae Bae: Aes sh farm and Burnthouse farm by virtue of a 
of issue of him and his wife fo BA b ra at of J ae ci tieet bare ee Aen 
Cie aren * i ®, E he benefit of John ooth, the plaintiff s father, deceased, 

nd t irs y- That bill stated that all the children of Richard Jackson 
died in their infancy without issue and then his wife died without leaving any issue and 
Richard Jackson continued in possession. He and his wife soon after their marriage 
levied a fine, and declared the uses in failure of issue of them to the survivor. Gilbert 
Jackson acknowledged to the plaintiff that this settlement was in his possession, and ~ 
Richard J ackson after the decease of his wife wrote several letters acknowledging that 
he was entitled only for life and that after his death Cooth would be entitled. He also 
acknowledged that he had accepted from Charles Cooth, the plaintiff’s elder brother, 
who died without issue, a mortgage of the reversion for money lent. The bill also 
stated that Richard Jackson endeavoured to get Charles Cooth to execute a will in his 
favour, and never suggested that any settlement was in existence, or that any fine had 
been levied to bar the limitations thereof, and he never set up any claim under the fine 
until after the death of the trustees in the settlement and until after Richard and Gil- 
bert Jackson had got both parts of the settlement into their hands and suppressed. the 
same. The bill prayed a discovery, that the defendant might be decreed to leave the 
settlement in the hands of the Master, and that the right of the plaintiff might be de- 
clared. 

To that bill the defendant put in an answer, and afterwards, on Sept. 19, 1796, 
Richard Jackson died, having devised the estate to Gilbert Jackson who was his nephew 
and heir-at-law. A bill of revivor and supplement was filed stating the above matters 
and that Gilbert Jackson possessed himself of the settlement and praying accordingly. 
An answer was put in to that bill, and a commission issued directed to Thomas Bartlett 
and Thomas Gould Reade, commissioners named on the part of the plaintiff, and to 
James Still and Joseph Charles Still, commissioners named on the part of the defendant. 
The three commissioners first mentioned met and executed the commission on Oct. 
30 and 31, 1798, and the examination was made up and closed, but never returned. 
After all the witnesses were examined, the defendant proposed a compromise by dividing 
the farms and lands. The plaintiff accepted the proposal, and it was thereupon agreed 
that the plaintiff should take the whole Burnthouse farm and so much of the Lye farm 
as should make up an equivalent to a moiety of the whole and that the defendant 
should retain the remainder. It was further agreed that the commissioners should 
not return the commission and that all proceedings in the suit should cease. Upon 
the agreement being concluded, the defendant and the plaintiff named Bartlett, Reade, 
and James Still to divide and allot the farms and lands between Jackson and the 
plaintiff in the manner aforesaid and to arbitrate and settle all matters between them 
incident to such division and allotment. Bartlett, Reade, and Still accepted the appoint- 
ment of arbitrators, and undertook to divide and allot the farms and lands as aforesaid, 
and mutual bonds of arbitration were executed to abide by and perform the award and 


. final determination of these arbitrators. 


The bill further stated that though the bonds purported to be to submit to the award 
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of the arbitrators to be made of all matters in difference, yet they were ener to 
relate to their division of the farms, etc., between the plaintiff and Jackson, all o = 
matters which had been in difference between them being at that time ended by vn 
agreement, and the bonds were executed for no other purpose than to bind eae oO 
abide by the allotment and division of the farms, etc. In pursuance and part perfor- 
mance of the agreement the commission 80 made up and closed by the commissioners 
had never been returned, and in further pursuance of the agreement Nov. 14, 1798, 
was appointed for a meeting of Bartlett, Reade, and Still to proceed to make the allot- 
ment, etc., of the premises as aforesaid and to make their award upon the arbitration. 
In the meantime Still went over the whole of the premises, formed an estimate of the 
value, and marked out part of the Lye farm, to be allotted and added to the Burnt- 
house farm, but Bartlett and Reade mistook the day and in consequence did not attend 
the meeting which was attended by Still and the plaintiff. The meeting was adjourned 


462 


to Dec. 22, 1798, and in the meantime Still, Bartlett, and Reade caused the lands to - 


be surveyed and valued for the purpose of making their award and concluding the 
business on Dec. 22, 1798. They met, accordingly, the plaintiff was present, but 
Jackson did not come, and they were ready to settle the allotment and division and 
make their award but Jackson caused his solicitor to write to the arbitrators saying 
that he would not abide by their award which letter they received a few days before 
Dec. 22. The meeting was, therefore, adjourned to Dee. 31. Notice in writing, 
signed by the arbitrators, was given to J ackson, but before that day he prevailed upon 
Still to refuse to join in the award, and he informed the other arbitrators that he would 
not join and would not attend. The other two arbitrators met on that day, but as 
Still did not attend, no award was made. 

The bill, stating that the plaintiff was always ready to perform his part, prayed that 
the defendant might be decreed to perform the agreement ; that the two farms might 
be divided into two equal parts; and that the Burnthouse farm, with so much of the 
other farm as would render the same of equal value with the remainder of the latter, 
might be decreed to the plaintiff, with the necessary directions and a production of all 
title deeds. 

As to so much of the bill as sought that the defendant might be decreed to perform 
the agreement alleged, that the two farms might be divided into two equal parts, that 
the Burnthouse farm, with so much of the Lye farm as should together be equal to the 
remainder of the Lye farm, might be decreed to belong to the plaintiff and his heirs, 
and a commission for making such division with the necessary directions for that pur- 
pose, and that the title deeds and writings relating to the estates might be produced 
and left with the Master, or any other relief founded upon the agreement, the defendant 
pleaded in bar the Statute of Frauds, with an averment that there was no contract in 
writing concerning any division of the two farms. 

The defendant admitted the proceedings in the former suit, and stated that, being 
advised that it was not necessary for him to produce witnesses at the execution of the 
commission, he attended, unaccompanied by his solicitor, with James Still, one of the 
commissioners named by or on his behalf. The two commissioners named by or on 
behalf of the plaintiff met them, examined witnesses, and the commission was closed. 
In October, 1798, on the last day of executing the commission, after the commission 
was made up and closed, Smith, who had been examined as a witness for the plaintiff, 
came to the defendant and pressed him, as he had frequently done, to compromise the 
cause, intimating that, if the cause proceeded to a hearing, such a string of evidence 
would be brought forward, as would ruin the character of his uncle (Richard Jackson) 
for ever, that a settlement of the estates in dispute had been made, which was in favour 
of the plaintiff’s father, and that the defendant’s uncle and his wife had on some occa- 
sion made an affidavit thereof. The defendant saying that he must take the advice of 
his solicitor, Smith intimated that, if the cause was not immediately settled, the plain- 
tiff would probably refuse to settle it. James Still shortly afterwards called the defen- 
dant into his room and also recommended to him to settle the cause on account of the 
evidence which he intimated to the defendant had been adduced on the part of the 
plaintiff, and Still not having prevailed upon the defendant to agree to settle it, Smith 
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came again and brought Rideout, another witness for the plaintiff, and they pressed 
the defendant with the same arguments and particularly that his late uncle had written 
several letters (which had been proved under the commission), which were in contra- 
diction to his answer in the cause, and that, if the cause proceeded, and the letters were 
brought into court, his character would be ruined. During the execution of the com- 
mission Bartlett and Reade severally recommended the defendant to compromise the 
suit. The defendant, being greatly alarmed at such representations and believing 
them true, though he now believed them unfounded, and being very anxious that 
nothing should be brought forward which might affect the character of his uncle, and 
believing that Smith was his friend and well acquainted with the facts urged by him, 
he did at length, propose to the plaintiff and verbally agree to settle the suit by dividing 
the estate in dispute between them. ‘To this the plaintiff acceded and thereupon bonds 
of arbitration were entered into. It was understood by the defendant, and, as he 
believed, by the plaintiff, that the basis upon which the arbitrators would proceed to 
settle the differences referred to them was by making an equal division of the property 
in question between the plaintiff and the defendant, and that the bonds were intended 
to relate only to such division and to bind the defendant and the plaintiff by such allot- 
ment and division as the arbitrators should make between them, all other matters being 
then agreed to be settled between them. The defendant did not attend the adjourned 
meeting. He admitted the notice of the last adjournment and that Still did not attend 
and would not join in the award in consequence of the representations made to him by 
and on behalf of the defendant and of his conviction of the impropriety of so doing, 
having declared to the defendant that he was ignorant of some important facts when 
he recommended to the defendant the compromise. It might be true, that between 
the time of entering into the bonds and Nov. 14, 1798, the day first appointed for making 
the arbitration, the arbitrators, and particularly Still, did go over the premises, and 
value the same, and mark out a part of so much of the farm called Lye, as was to be 
allotted and added to the Burnt house farm in order that the premises might be divided 
into moieties equivalent in quantity and value between the defendant and the plaintiff, 
and that between Nov. 14 and Dec. 22 they caused the lands to be surveyed and valued 
for the purpose of making the award. The defendant contended that the not returning 
the commission and the circumstances aforesaid were not to be considered as done in 
performance of the agreement, especially as the defendant was led to compromise the 
suit by such unfounded representations as took the case out of the statute. 


Romilly and Hart for the plaintiff. 
Mansfield and Stratford for the defendant. 


LORD ELDON, L.C.—If it was necessary for me in the view I have taken of this case 
to decide many of the very important points that have been discussed, and very ably 
discussed, at the Bar, I should not do my duty to the court or the suitors by taking 
upon myself to decide without much further consideration. But I own, it seems to me 
upon my view of the case, that the circumstances, without calling for a decision of many 
of the points that have been discussed, make it clearly my duty to dismiss this bill. 

The bill is filed by a person who, as T understand, in a cause that produced the com- 
promise out of which the present suit originates, represented himself entitled to, 
and claimed, the whole of the premises in question. He claimed them under a settle- 
ment the existence of which, as I understand the former cause, was denied by the defen- 
dant. The object of the former suit was to prove the existence of that settlement in 
order to maintain his title to the estate. The instrument might have been destroyed 
or lost, or kept out of his custody by those who were under an obligation to produce it 
to him for the security of his title. The parties went to commission, and it appears 
from the evidence in this cause that evidence had been taken by the commissioners in 
the discharge of their duty, I do not say merely as officers of the court, but as a part of 
this court, for the execution of the commission I take to be in fact the act of the court 
- carried on by its ministers. Without entering minutely into the whole conduct of the 
parties, it will be enough to say, in point of fact, that the parties came to an agreement 
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to compromise the suit. Having come to that agreement, the first question in this ay 
way of stating the case would be whether the agreement actually entered into is es 
an agreement in its terms that, if effect is not given to it according to its terms, this 
court can make a decree to substitute something else in lieu of that agreement. The 
next question is whether there are not circumstances in evidence in this cause leading 
to that agreement which make it unfit for the court to execute that agreement, not 
unfit on account of any conduct of the plaintiff or any absence of demerit in the defen- 
dant, but unfit in respect of considerations of general policy, or, in other words, whether 
the court, acting upon such principles, with due attention to considerations of public 
utility, can permit one individual suitor to seek relief, founding that relief upon the 
effect of a breach of those rules the court in its policy has adopted for the general pro- 
tection of all suitors. If both these questions could be answered in favour of the plain- 
tiff, there would be a third question involving the consideration of the Statute of Frauds— | 
whether, attending to the state of the record in this cause, by which I mean the bill, 
answer, and evidence, the case is, according to the rules and principles acted upon in 
this court, a case in which the defendant has not a right to insist that the statute has_ 
said that no action, which duly interpreted embraces every suit in equity, shall be main- 
tained against him in the circumstances. 

As to the actual circumstances that led to the compromise, I state them pretty cor- 
rectly thus. Two commissioners, called in a proper sense the plaintiff's commissioners 
when that is understood to mean that they are nominated by him, another commissioner 
properly called the defendant’s commissioner in the same sense, met to execute part of 
the duty of this court. They met under as solemn an obligation as an oath can impose 
that, by whatever party named, they were at least in this sense to consider themselves 
as neither the plaintiff’s nor the defendant’s commissioners, and that they are sworn 
not to disclose what passes before them. It is not an unwholesome or a strained 
interpretation of that obligation to say that he violates it equally who discloses the 
particulars of the evidence to either the plaintiff or the defendant, and he who gives an 
intimation to either that cannot but lead the mind to form a reasonably sound conjecture 
upon the general effect of that evidence, the particulars of which are not disclosed. 
I observe, and it was truly stated for the plaintiff, that the defendant, whether ignorant 
or not that this was the state of these commissioners as to their public duty, had cer- 
tainly conceived an idea of a compromise before any communication passed with the 
commissioners, but it is equally clear that, whatever intention he had of a compromise, 
that intention was not so much matured as to induce him to propose a compromise 
until it was strengthened and confirmed by the circumstances I am about to mention. 
These three commissioners, if I am to believe Mr. Still, having gone through that part 
of their duty that relates to the mere execution of the commission, agree that it is fit 
that a communication should be made to the defendant, in substance that it would be 
for the interest of that defendant that he should compromise the suit. 

I am bound to say that these commissioners acted ill. They acted in violation of 
the duty they owe to the court, and the justice due to the plaintiff. Either they did or 
did not disclose the general effect of the evidence to the plaintiff. Ifthey did not, they 
did him this gross injustice. They concealed from him that a case was made out en- 
titling him probably to the relief prayed by the bill, and they communicated to the 
defendant that it would be for his advantage to make a good compromise, if he could. 
If they communicated it to one only, they were guilty of manifest injustice to one; if 
they communicated it to both, of which, I must observe, there is no evidence, they 
acted most unjustly to the court. The defendant, having received the intimation that 
it would be for his interest to compromise the suit, notwithstanding there had been 
floating in his mind a wish to compromise before any such communication, and not- 
withstanding that communication, which, though made in the dryest terms, yet coming 
from that quarter must be considered as a strong hint to a party, even then 
clined to come to a determination to compromise the suit, and, according to the evidence 
be a ising a communication took place with the arbitrator Still; who was distinctly 
etait aS ele of thew ord “persuade. ” _ Of his answer to that inquiry it 

ay said, “qui tacet clamat.’’ What is the meaning of those very few but compre- 
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hensive words, but that independent of force he meant the 
could be offered to the defendant’s mind? 

In considering the agreement I shall take it from the prayer of the bill. Iam anxious 
so to take it, for whatever may be the case where different agreements are stated in the 
bill and the answer, this case in its circumstances shows that, if the court is at liberty 
to indulge-any inclination, that will be the most sound construction which leaves the 
court at liberty not to go one iota further than the cases which have already gone so far 
as nearly to cancel the statute. Upon the conduct of the witnesses, as disclosed by this 
answer, I must observe, not for the sake of animadverting upon the conduct of the wit- 
nesses in this case, but to prevent similar errors in other cases, that it is not altogether 
without blame. They probably did not know the habit of the court and the reason 
of that habit that the effect of their depositions should not be disclosed, but it is my 
duty to observe that the court does expect from witnesses that they should not disclose 
their evidence to parties. These gentlemen certainly do not by any means admit, and 
I take them as denying by their depositions, that circumstance that the agreement 
arose out of the communication with them. Between the credit due to their deposi- 
tions and the answer I must interpose the credit due to Still who says it was in conse- 
quence of the communication with them, and I must fairly say so, after reading their 
evidence with the greatest attention, I cannot discharge from my mind the full convic- 
tion that they do know that the defendant made the agreement in consequence of some 
communication by some person. It is fair to observe that much may arise from the - 
manner in which in this court questions are put to the witnesses, but it is impossible to 
doubt that upon a viva voce examination the result of their evidence would be very 
different from what it now is. 

The agreement according to the prayer of the bill is that the plaintiff was to take the 
smaller farm, the defendant the larger farm, and that for equality of partition a portion 
was to be taken from the latter so as to make the value equal. That agreement the 
defendant certainly does not admit, if it be part of the substance of the agreement, 
that the one farm should be allotted to the plaintiff, the other to the defendant. If 
that is not part of the substance of the agreement, then the consideration occurs whether 
it may not be said that the defendant has admitted the agreement. The bonds of 
arbitration upon the face of them are general, to settle all matters in difference. The 
subsequent part of the answer, it has been fairly and convincingly argued, provided the 
rules of the court will allow you to attend to it, reduces the matters in dispute to 
that one mentioned in the subsequent part of the answer, to divide the estate equally. 
But it is to be remembered that, when the subsequent part of the answer puts that 
interpretation upon the generality of the terms of the agreement, it attributes a duty 
to the arbitrators different from that which the plaintiff says he expected from them, 
if there is any substantial difference between an agreement to give one farm to one, the 
other to the other, making up the difference in value out of the larger, and an agreement 
to divide the aggregate property as they should think proper. A proposition being made 
for a compromise, it was of necessity a part of that compromise whether the division 
was precisely in the terms of the agreement as stated by the plaintiff, or generally, 
according to the agreement admitted, that the commission should not be returned, 
that all such steps should be taken as were necessary to enable them to make the award ; 
that the estate should be viewed and surveyed, etc. Those were necessary acts in the ex- 
ecution of the duty the arbitrators had taken upon them to discharge. This compromise 
was in the course of the cause, and I will now suppose that the bond had expressed upon 
the face of it that nothing was in difference between them but an equal division of the 
estate. Suppose, instead of taking place at the execution of the commission, on the 
day the cause was to be heard the parties had agreed not to abide the judgment of the 
court, but to make an equal division of the estate, provided that was made by the two 
persons in whose judgment they confided and on or before a particular day, is ra ye 
or less than referring the cause upon particular terms to the award of ane “ 
removing the cause out of court for ever after that day, and in the interim, be j : eh 
but leaving the cause in court, as it was before, if the award is not made on a 
nor that a court of equity has ever 


strongest persuasion that 


day? I am not aware of any case even at law, 
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entertained this jurisdiction that, where a reference has been made to arbitration and A 
j f the arbitrators is not given in time and manner according to the agree- 
aah mane ] substituted themselves for the arbitrators and made the award. 
Tee oP alta el ae i case where the substantial thing to be 
T am not aware that has been done, even in a Rick cede eee 
done is agreed between the parties, se ne time aa manner in which it is to | 
i hich they have put upon others to execute. 
4 he ee Sauntete in this case which appears to render it more difficult 
to do that in this particular instance than in the ordinary cases. Here we are upon @ 
parol agreement. What right has the court to say there is no substantial difference se 
an agreement composed of these different terms? The person suing alleging. that the 
whole éstate belongs to him, a proposal is made to him to divide the estate equally. 
He says he has no objection, but he bargains that a particular part of the estate shall 
be allotted to him. That agreement, he alleges, and proves by some of the witnesses, . 
is acceded to. Other witnesses leave it at large as the answer states it. The defendant 
says that is not the agreement. He says it was a general power to the arbitrators to 
divide, and he was to have his chance what particular part of the estate was to be his. 
The question, which was the real agreement, resting in doubt upon the parol evidence, 
the reference upon the bonds being general of all matters in difference, it would be very 
strong to say that, if the very terms are in dispute between the parties, the arbitrators 
have it not within their authority to say what the agreement was as to itsterms. If 
not, how are they to execute the authority delegated to them? If the plaintiff could 
make out that it was part of his bargain that he was to have the one farm, the court 
has no authority to inquire whether the ground of that is pretium affectionis or not. 
It is part of his contract and he would have a right to quarrel with the award if it did 
not give him that part. Ifso, is it of no consequence to parties in such a situation, who 
are the individuals to settle the dispute between them, and within what time it is to be 
settled? The res geste point out that it was of some importance to the defendant, 
for concealment of the disgrace attaching upon the character of his relation was the 
very motive that induced him to enter into the agreement. On the other hand, it was 
a circumstance essential that, as the award was only to be put an end to if not made in 
due time, some time should be mentioned. The arbitrators might die. They might 
refuse toact. Ifthe award was not made in due time, it does not appear to me that there 
was anything to preclude them from going on with the suit. Putting it simply upon 
this ground, it is very difficult to find anything, either of principle or authority, 
that an agreement to enjoy according to an award can be executed by the court by 
compelling a division of the estate, not according to the judgment of the persons in 
whose judgment the parties confided and within the time stipulated, but according to 
the judgment of the court with regard to the value of these estates. 

Upon the evidence in this cause I am impressed, if not to conviction, nearly to con- 
viction, that it is so dangerous to justice to execute this contract under all its circum- 
stances that no individual has a right to ask for the relief, if it cannot be given but at 
the expense of general rules, formed for the protection of the general justice due to 
suitors, even if it is a case of considerable hardship to him. I lay out of the case the 
conduct of the plaintiff. It justifies this observation. He had proceeded with the 
suit, claiming the whole estate, to a particular period, as I must suppose, thinking he 
had a reasonable chance of success. It is left totally unexplained why he immediately 
acceded to the proposal to give up half the estate. Upon that I cannot found anything 
against him, for it was competent to the defendant to ask him by a cross-bill what he 
knew from the commissioners. The defendant not having done so, I should act un- 
justly towards the plaintiff if I considered his conduct as evidencing anything but that 
upon the uncertainty of all suits he thought it more for his advantage to enjoy half the 
property than to go through a litigation for the whole of it. With respect to the defend- 
ant, without inquiring as to the propriety of his conduct, I must consider it upon this 
fact—whether the defendant moved in the treaty he entered into, and acted in it under 
& persuasion, generated in his mind by the conduct of the commissioner, that it was for 
his interest, and, therefore, probably against the interest of the plaintiff, when he entered 
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into this contract; in other words, whether the contract is generated out of a gross 
breach of the duty of the commissioner. : 

If it is, the next question is whether the policy of justice will permit the plaintiff to 
come here saying that the evidence satisfied the court, that the defendant entered into 
the contract in consequence of communications, which the policy of the law will not 
permit, which are a breach of the duty of the commissioner, and desiring me to give 
him a pecuniary advantage arising from such a contract. As to the fact, I have no 
doubt, the defendant entered into the contract under what I may state as a species of 
duress, with a full conviction that these commissioners stating the distinction to him 
between persuasion and force meant to tell him persuasion was force, and, if he did not 
take the proposition immediately, he would get nothing. How can it be consistent 
with the security of the administration of justice that the court can act upon that, if it 
is the fact. There is no reason upon the evidence to say that representation is false. 
The court in the nature of things have no evidence that it is true, for it depends upon 
the substance of that evidence not yet disclosed to the court. Supposing it is false, 
how is it possible for the court to grant a specific performance of an agreement founded 
upon such a transaction? Can I say, even if true, it can be founded upon such a fact? 
But how is the court to act, if it cannot know, whether it is true or false? Suppose, 
after I have dismissed this bill, I should hear the other cause tomorrow. It would not 
be a satisfactory reflection that the day before the court was in any hazard of giving 
relief founded upon a gross breach of duty in the officer of the court. If, therefore, it 
happens that the plaintiff without any fault of his should fail, he stands, as many other 
plaintiffs have stood, in a situation in which the court, though inclined to give relief to 
the individual, have upon general principles of policy been obliged to refuse it. On 
these grounds, therefore, I am inclined to dismiss the bill. 

Upon the other question, if I am well founded in the reasons I have assigned for dis- 
missing the bill, I should feel gratified in declining to give a decisive opinion. It is 
impossible for me to look without great apprehension upon the decision of any question 
involving so much doubt in the minds of those to whose authority I am bound to look 
with respect and veneration. IfI am to state what rather seems to me the better result 
of all the cases, I should be disposed to say that the statute would stand in the way of 
the relief. I feel all the disinclination, which has been lately expressed, and strongly 
expressed in many cases, to carry what may be called the struggles of courts of justice 
to take cases out of the reach of that statute further than they have been carried, and 
I am free to say that the circumstance that there is no case in which a defendant ad- 
mitting a parol agreement, but insisting upon the benefit of the statute, has been decreed 
to perform the agreement, would weigh much with me so much that I am not disposed 
at this moment to think that any judgment I could form upon the simple question on 
which side the better reasoning could be arranged would shake me from the purpose, 
which I think a salutary one, of not forming a new head of cases out of the statute. At 
the same time I must say, and this subject I have thought of very anxiously, while ] 
have practised in this court I have not been able to deliver my mind from the embarrass- 
ment as to the cases which have been stated to be taken out of the statute upon part 
performance, if it be the doctrine of this court, that the admission of an agreement, 
though accompanied by a prayer of the benefit of the statute, shall oust the defendant 
of the benefit of the statute. ; 

The way in which it has struck my mind is this. If the party has a right to relief in 
this court, he has a right to an answer from the defendant to every allegation of his bill, 
the admission of the truth of which, or the proof of the truth of which, is necessary to 
entitle him to that relief. If his title to relief, therefore, stands both upon the fact of 
a parol agreement and part performance of that parol agreement, there must in some stage 
of the cause be proof that there was a parol agreement and a part performance of that 
parol agreement, by which I mean some parol agreement certain and definite in its terms 
to which those acts of part performance can be clearly and certainly referred. If the 
defendant answers in the first instance admitting the agreement and saying nothing 
about the statute, I suppose, if he says nothing about the circumstances of part per- 
formance, though not craving the benefit of the statute, the plaintiff would not think 
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it material to prove the circumstances of part performance, but would proceed we 
that admission, for upon this supposition the court would decree it. Suppose, t ‘ 
defendant prays the benefit of the statute. The plaintiff must go on to state the ~ 
of part performance. Why? Ifit is the doctrine of this court that a parol ae ae , 
notwithstanding the defendant craves the benefit of the statute, is to be executed, why 
does the court do such an unnecessary thing as to make him answer as to the part per- 
formance, for, if there is no difference whether he says anything about the statute or 
not, why is not the plaintiff to have a decree in the former case as well as the latter? 
Therefore, it would be a necessary consequence in that case that the court should not 
put the party to the expense of going on to answer as to the part performance. 

On the other hand, suppose he was to answer as to the part performance and not to the 
fact of the agreement, denying the acts of part performance. Then the plaintiff goes 
on to proof with regard to all those acts. It may happen that they may be of such 
a nature as to be themselves pregnant evidence of some agreement, containing terms: 
incapable of being misunderstood, but in 99 cases out of 100 that cannot be expected 
upon the mere acts of part performance. Nothing of them is known, until the depost- 
tions are published. The court knows nothing of them until the hearing. Then the 
court is to see if there is anything in the answer about a parol agreement so connected 
with the acts of part performance as to make one whole, upon which the court will 
decree. Butas there is no admission or denial of the agreement in the answer, the justice 
of the case requires that there should be some method of examining, whether there was 
a parol agreement or not. I wish to know whether there is any instance, has the court 
ever adopted any means of satisfying itself as to that? Then the most rational way 
seems to me to be that, if the defendant admits the agreement but insists upon the 
benefit of the statute, there is no occasion to inquire about the part performance, the 
statute protects him: if he does not say anything about the statute, then he must be 
taken to renounce the benefit of it. This leads me to the conclusion, which appears in 
those two cases in the Court of Exchequer [Eyre v. Ivison (1) and Stewart v. Careless (2)] 
and the inclination of Lorp THURLOW’s opinion in Whitchurch v. Bevis (3) and Whit- 
bread v. Brockhurst (4), and also more than an inclination of Lorp LoucHBoROUGH in 
Rondeau v. Wyatt (5), which I have reason to think would induce him with much greater 
experience to state himself more strongly in the same way upon this part of the case. 

His Lorpsutp criticised the application by courts of law of the rules of equity which 
no longer calls for report in view of the provisions of the Judicature Acts relating to the 
concurrent administration of law and equity in the courts: see Supreme Court of 
Judicature (Consolidation) Act, 1925, s. 36. 

_ Without entering into the question upon the statute further than to say I am strongly 
inclined to think that the safest construction, and that which, if I were obliged to decide 
the question, I must adopt, would be that I must dismiss the bill because this case is 
within the Statute of Frauds, adding only that this case affords another striking instance 
of the danger of departing from the statute, and because the parties differ as to the spe- 
cies of the agreement and the witnesses differ as much as the parties do, I think I can 
rely safely in dismissing this bill on the ground I stated in the outset. 

With respect to the costs, if I dismiss the bill I cannot give the plaintiff his costs. 
Certainly I shall not give the defendant his costs though I do dismiss the bill, for to say 
nothing more of his conduct, a party making such an inquiry from commissioners, 
whether he knows or is ignorant that it is improper to do so, falls either wilfully or 
inadvertently into a gross impropriety of conduct. In consequence of that impropriety 
he is implicated in this suit. No principle of justice, therefore, calls upon me to give 
him costs. Taking the plaintiff to have acted without any impropriety, the considera- 
tion how he is to be reimbursed that expense into which he has been, I will say, innocently 
led, remains with himself. Whether in the suit in which he stands a party, in which the 
depositions have now been published, or in any other mode, he shall make an applica- 
tion to this court, founded upon the conduct of the commissioners, that they should pay 
the whole or any part of that expense, it is unfit to intimate, what the determination 
upon that question ought to be, but upon my view of the conduct of the commissioners 
T should not do my duty if I did not say that the question whether they should not pay 
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that expense is a question, that would be very properly addressed to the court, for if 
the court can find itself able to give the plaintiff, if not involved in the thing, the expense 
of his being involved in this suit, the court would find satisfaction in doing it. With 
respect to these circumstances as part performance, I think they do not fall within that 
character. They are nothing more or less than acts done by arbitrators towards the 
execution of the duty, which it was their business to complete ; from completing which 
no representations of the parties should have restrained them. These circumstances 
have, therefore, no more weight than circumstances of conduct of the arbitrators would 
have in any other case where the arbitrators do not finally proceed to execute the whole 
of the duty they have undertaken, ; 


Bill dismissed. 


SENHOUSE v. CHRISTIAN AND OTHERS 


(Court oF Kine@’s Bencu (Ashhurst and Buller, JJ .), January 24, 1787] 
[Reported 1 Term Rep. 560; 99 E.R. 1251] 


Easement—Right of way—User—Construction of road necessary for enjoyment of right— 

Way granted between specified points—User to go to places other than those specified, 

The grantee of a right to a “‘free and convenient”? way from one specified point 

to another with liberty to carry coal, held, entitled to enter on the land and construct 

over the way a roadway of a character which was customary at collieries in the 

vicinity and necessary to facilitate the carriage of coal, but not entitled to use the 
way to go to places other than those specified in the grant. 


Notes. Distinguished: Bidder v. North Staffordshire Rail. Co. (1878), 4 Q.B.D. 412. 
Considered: Pwllbach Colliery Co. v. Woodman, [1914-15] All E.R.Rep. 124. Referred 
to: Blakesley v. Whieldon (1841), 1 Hare, 176; Taff Vale Rail. Co. v. Cardiff Rail. Co. 
[1916-17] All E.R.Rep. 883. 

As to rights of way, see 12 Hatspury’s Laws (3rd Edn.) 569 et seq.; and for cases 
see 19 Dicest (Repl.) 100 et seq. 


Case Stated for the consideration of the court in an action of trespass tried at Carlisle 
Assizes for the county of Cumberland, before Huatu, J. 

The first count of the declaration stated that the defendants broke and entered the 
plaintiff’s close called the Slip of Land, otherwise the Lane, in the township of Ellen- 
borough, in the county of Cumberland, extending in a direct line from the site of an 
ancient bridge or steps at the bottom of a close theretofore called the New Close to a 
certain part of the highway leading between Flimby and Netherhall in the said county, 
and besides committing trespasses with cattle and carriages, dug and made divers large 
pits, holes, hollows, and trenches therein, and put, fixed, laid, and placed, divers large 
pieces of wood as well in the said pits, holes, hollows, and trenches, as elsewhere, in, 
upon, and throughout the close, for the purpose of fixing and making, and thereby and 
therewith fixed and made, in and upon the close, two framed wagon-ways for coal, 
one in a straight direction leading lengthways along the close from north to south, the 
other in a transverse direction extending towards the north-west end of the close from 
and out of the said close into the northernmost of two closes, called Grasslett, adjoining 
thereto towards the west. It was also alleged that the defendants pulled down and 
destroyed certain posts and rails, erected in the close, near the north-west end thereof, 
in that part thereof where the transverse wagon-way passed out of the slip of land into 
the northernmost Grasslett, and carried away the wood and iron coming therefrom. 

To this declaration the defendants pleaded, first, the general issue. As to the trespasses 
in the first count mentioned (except such as related to the fixing and using the framed 
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wagon-way in the transverse direction), they said that one Humphrey Senhouse, being A 
seised of the close called the Slip of Land, otherwise the Lane, by an indenture between 
him and one John Christian, deceased, dated May 17, 17 22, the grandfather of the defen- 
dant Christian, granted and confirmed unto John Christian deceased, his heirs and 
assigns 
‘<a free and convenient way, as well an horseway as a footway, as also for carts, B 
waggons, wains, and other carriages whatsoever, in, through, over, and along, the 
aforesaid Slip of Land, leading from the steps or bridge at the bottom of the said 
close, called the New Close, to the common highway aforesaid, leading between 
Flimby and Netherhall, with full and free licence to make and lay causeways, or 
otherwise to repair and amend the same, when and as often as there should be occasion ; 
together with full and free licence to and for the said John Christian, his heirs and 
assigns, his and their workmen, agents, and servants, from time to time, to make C 
use of and enjoy the said way, on foot or on horseback, and with wains, carts, and 
wagons, or any other carriages, and with full and free liberty by all or any of the 
ways or carriages aforesaid, to lead and carry stone, wood, timber, iron, bricks, 
tiles, gravel, lime, coal, or other thing or things whatsoever, in, through, over, and 
along the said way, when, whither, as often, and in what manner to him the said 
grantee, his heirs and assigns, it should seem convenient.” D 


They contended that the grantee, by virtue of this deed, became seised of the said 
way in gross, that the same on his death descended to Evan Christian, as his son and 
heir, and on the death of Evan, to one John Christian, as the brother and heir of Evan, 
and from the last-mentioned John Christian on his death to the defendant Christian, as 
his son and heir, who, in his own right, and the other defendants, as his servants, # 
justified under this deed passing along the way thereby granted in the manner com- 
plained of in the declaration, and justified also making the pits, holes, hollows, and 
trenches, mentioned in the declaration, in order to repair and amend the way, and as 
being proper and convenient for the purpose of laying therein certain pieces of wood, 
the putting, fixing, laying, and placing of which pieces of wood in the pits, holes, hol- 
lows, and trenches, and elsewhere in the way, they likewise justified, for the purpose F 
of fixing and making in the close the first of the framed wagon-ways mentioned in 
the declaration, and thereby and therewith repairing and amending the way, the 
same being alleged by them to be a reasonable, proper, and convenient way of ropateae 
the same, for the carrying of coals, and other things, along the same, pursuant and 
according to the form and effect of the indenture and the grant of the way. The 
justified the pulling down and destroying the posts and rails mentioned in the decal G 
tion as obstructing the said way. The third plea justified the fixing and using the 
framed wagon-way in the transverse direction out of the slip of land in question into the 
northernmost Grasslett belonging to the defendant Christian as well as the wago 
laid in a straight direction along the Slip of Land. pee 

On the trial a verdict was found for the plaintiff, with one shilli j 
to the opinion of the court on a Case which Sue the ooinisire CES | 
H. Senhouse and J. Christian and the facts in detail. cae a 


Law, for the plaintiff, stated that a framed wago 

4 a fre gon-way was formed by layi i 
of wood along the road at some depth in the ground on each side, at the pes of the 
wheels of the carriage, which were joined and kept fast together by bars at equal di 
tances, the interstices being filled up with sand and gravel, so as to render the ecteie 


flat. They were then commonly use 7 pete 
ieiend: nly used for carrying coal from collieries in the north of I 


Chambre for the defendants. 
ASHHURST, J.—As to the direct road, it is most clear that the 


to the use of it in any manner that is necessary for the pur 
intended to be granted, The grant itself says, that he 


grantee has a right 
pose of enjoying the privilege 
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shall have a free and convenient way... in, through, over, and along the aforesaid 
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a Land, leading from the steps... to the common highway ... with full and 
Tee licence to make and lay causeways, ... and to make use of and enjoy the said 
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way... W ith wains, carts, wagons, or any other carriages, and with full and free 
liberty to carry coals, ...”’ 


Therefore,>under this grant the grantee has a right to a way from one end to the other 
oe Logs carrying coal. The question iS, as to this part of the case, whether 

general grant for the purpose of carrying coal among other things, he has a 
right to make any such way as is necessary for the carrying of that commodity. There 
are no great collieries in the northern part of the kingdom where they have ‘not those 
framed wagon-ways, and the Case itself expressly states that the defendant cannot so 
commodiously enjoy this way in any other manner. Therefore, under the original 
grant he has a right to make a framed wagon-way along the Slip of Land in question, 
it being necessary for the purpose of carrying his coal and in the contemplation of the 
parties at the time of making this grant. 

The principal question is whether, under this grant, the grantee had a right to make 
transverse roads across the Slip of Land in question to other collieries purchased sub- 
sequently to the time of the grant. As to that, I think the direct way granted does not 
much differ in its nature from an occupation-way, and, if a person has a way through a 
close in a particular direction, and he afterwards purchases other closes adjoining, he 
cannot extend the way to those closes. At the time of this grant, it was the intention 
of the parties that the grantee should have one way from one end of this close to the 
other, and that way the grantee may apply to what purposes he pleases. The parties 
meant that the grantee should have only one way, and that, subject to that, the owner 
should still have a right to enjoy the pasturage of the Slip of Land, but that right must 
be materially abridged by the grantee’s making use of more ways than one. The argu- 
ment in support of the defendants’ right, if it has any weight, would go to enable the 
grantee to make ways to any extent. Ifhe had this right, he could justify making ways 
all over the Slip of Land in case he had purchased other lands adjoining. But it does 
not follow that, because he purchased the adjoining closes, he can make roads to them 
across the land in question; it is inconsistent with the original grant. 

Therefore, I am of opinion that the plaintiff may maintain his action for the trespass 
committed out of the way originally granted. 


BULLER, J.—Two points arise in this case for the consideration of the court: (i) whe- 
ther on the grant of 1722 the defendant had a right to lay a framed wagon-way along 
the Slip of Land between the limits mentioned in the grant; (ii) whether he had a right 
to make another road across the Slip of Land not leading from one end to the other. 

As to (i), it is clear on the face of the grant that he has a right to lay a framed wagon- 
way along the Slip of Land, and he has a right to lay it by the side of the common road. 
It was granted to him that he should have a free and convenient way for several pur- 
poses stated in the deed, among others that of carrying coal, and it is found by the jury 
that he cannot so conveniently carry his coal unless he has a framed wagon-way. If 
such a way be necessary for the purpose of carrying the defendants’ coal, he has a right, 
according to the terms of the grant, to make it. 

(ii), I think it is equally clear that the defendants are not justified in making roads 
across the Slip of Land. It has been contended that this is similar to a highway, but 
I do not agree with counsel in that particular. It is true that in ancient proceedings a 
highway is stated as a road leading from one vill to another, but that is only done for 
the purpose of showing that it is an highway. It has been settled of late years that it 
is not necessary so to state it in an indictment, for if it be laid to be a highway that is 
sufficient. This case is not similar to that, for here the limits are mentioned as part of 
the grant. Two parts of the grant have been relied on by the defendants’ counsel to 
show that these words did not relate to the road, but were only used as a description of 
the close. First, the word ‘‘whither” cannot be understood to mean that the grantee 
should have a right to go wherever he pleased over the close ; such a construction might 


. be more oppressive to one party than beneficial to the other. As to the description 


of the limits being applied to the close and not to the road, that could not have been 
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intended; it would have been absurd to have said, “a close leading from one place to 
the other,” the word “‘leading”’ must relate to the road, and not to the close. 

It is to be collected from a subsequent part of the deed that it was the intention 7 
the parties that the grantee should not have a transverse-road. For after the road cle 
made by him, both were to join in repairing it. That the grantor should pay towar ¥ 
the repairs, could only proceed on the idea of his having the use of the road. But : 
the grantee had another close adjoining the Slip of Land half-way down, and had carrie 


the road to that place, the grantor could not have used that road which only led to the 


defendants’ close. If he could not use it, there ig no reason why he should contribute 
extending from the 


to repair it. Therefore, the parties had in contemplation a road fron 
steps to the common highway which was to be open to both parties. On a proviso to 
repair jointly, it would be absurd to say that it meant a road which one of the parties 
could not possibly enjoy. It is manifest that the defendants used this road, not for the 


purpose of going from one boundary to the other, 


t t laintiff is entitled to recover. f 
earl fee aie Order accordingly. 





BALL v. HERBERT 


[Courr or Kine’s Bencu (Lord Kenyon, C.J., Ashhurst, Buller and Grose, JJ.), 

May 13, 1789] 

[Reported 3 Term Rep. 253; 100 E.R. 560] 
Water—River—Tidal water—Public right of navigation—Right to tow along banks of 
waterway. 

The public right of navigation in the tidal waters of a river does not include a 
general right of towing along the banks of the waterway. Such a right must be 
founded on custom, a statutory provision, or a grant from the owner of the bank. 

Per Buuuer, J.: No two cases can be more distinct than that of a navigable river 
and a highway. In the latter case, if the way be founderous and out of repair, the 
public have a right to go on the adjoining land, but if a river should happen to be 
choked up with mud that would not give the public a right to cut another passage 
through the adjoining lands. 


Notes. Considered: Blundell v. Catterall, [1814-23] All E.R.Rep. 39. Explained: 
Winch v. Thames Conservators (1872), L.R. 7 C.P. 458. Considered: A.-G. v. Tomline 
(1879), 12 Ch.D. 214. Referred to: Colchester Corpn. v. Brooke (1848), 7 Q.B. 339. 

As to rights of navigation in tidal waters, see 39 Hatspury’s Laws (3rd Edn.) 533- 
540; and for cases see 47 Diarst (Repl.) 737 et seq., cases regarding towing being at 
pp. 742-744. 


Cases referred to: 

(1) Pierse v. Lord Fauconberg (1757), 1 Burr. 292; 97 E.R. 320; 47 Digest (Repl.) 
743, S4/. 

(2). Young v. —— (1698), 1 Ld. Raym. 725; 91 E.R. 1384, N.P.; 47 Digest (Repl.) 
742, 837 : 

(3) Vernon v. Prior (1747), cited in 3 Term Rep. 253 at p. 254; 100 E.R. 561; 47 
Digest (Repl.) 742, 838. 

(4) Kenchin v. Knight (1749), 1 Wils. 253 ; 95 E.R. 603; sub nom. Kinchin v. Knight, 
1 Wm. Bl. 49; cited in 2 Wils. 101; 17 Digest (Repl.) 20, 240. 

Action for trespass for breaking and entering the plaintiff's close, being part of an 


artificial bank adjoining to the River Ouse, at Wiggenhall in Norfolk, treading down the 


“has with men and horses, fixing lines to certain barges, and drawing and towing those 
arges. 


but for other purposes, and for that ’ 
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The defendant pleaded that the port of King’s Lynn in the said county had been 
ummemorially a common and public port for all the King’s subjects, and the River 
Ouse had been immemorially a public King’s highway and navigable river, where the 
tide flowed and reflowed, leading between the port of King’s Lynn and the village of 
Stow in the same county, to wit, at Wiggenhall, for boats, barges, and lighters, at all 
times of the year. The plaintiff’s close had been immemorially part of the banks of 
and adjoining the said highway and navigable river. The defendant was possessed of 
the boats, barges, and lighters in the declaration mentioned which were laden with goods 
and merchandise, and passing up and down the river to and from the port of King’s 
Lynn, by reason whereof he entered the plaintiff’s close with his horses, and drew and 
towed his boats as stated in the declaration. To this there was a general demurrer, and 
joinder. | 


Graham for the plaintiff. : 
Wilson for the defendant. 


LORD KENYON, C.J.—I remember that when Pierse v. Lord Fauconberg (1) was sent 
here from the Court of Chancery, it was the current opinion of Westminster Hall that 
the right of towing depended upon usage without which it would not exist. It has been 
said that the right now in question is of great importance to the navigation through 
several counties, and, if this navigation had been carried on for a series of years and this 
right of towing constantly exercised, there would be abundant usage on which it might 
be supported. But that is abandoned, and the defendant resorts to the common law 
right. 

Common law rights are either to be found in the opinions of lawyers, delivered as 
axioms, or to be collected from the universal and immemorial usage throughout the 
country. That the right now in question is not to be collected from the unanimous 
current of authorities is manifest. Very little is to be found in the books upon the 
subject, the whole of which down to his time Lorp Hate has collected. After comment- 
ing upon it, he seems to have formed an opinion against the right, for he says that where 
private interests are involved in the question they shall not be infringed without a 
satisfaction being made to the parties injured. But on what ground can a common law 
right stand if satisfaction is to be made for the enjoyment of it, and that satisfaction 
not ascertained? It must resolve itself into an agreement between the parties, and 
cannot be considered as a right to use the banks indefinitely. Some of the passages in 
Lorp Hae which seem to favour the common law right are rather applicable to banks 
of the sea, and to ports, and it is part of the King’s prerogative to create ports which was 
lately exercised at Liverpool. Is this bottomed on immemorial usage? The right is 
not claimed on one side or the other as is most convenient, but on both sides of the river. 
That is directly contrary to common experience, for, if we look at any of the great public 
rivers, we shall find that it is not used, although it would be highly convenient to the 
persons using the navigations. On the contrary, the navigators are obliged at several 
places to pass from one side of the Thames to the other with great inconvenience and 
delay. That is the case by the Duke of Montague’s gardens between Richmond and 
Kew, and in various other parts. Such is the right on that river, the quantum of 
which is ascertained by the usage. That there is such a custom on most of the navigable 
rivers no person doubts, but still the right is founded solely on the custom. Here the 
claim is set up without any custom at all. 

The authorities which have been mentioned are very few. Young v. —— (2) though 
before an eminent judge, was only a nisi prius decision. The report in 1 Ld RayMonD 
at p. 25, is a short note taken by Lorp Raymonp when he was very young. Not even 
the name of the case is given fully and it does not appear what the case was or how the 
question arose. I rather think the principal question there was whether, when a right 
of passage was ascertained and that was founderous, the party entitled might not go 
on the adjoining land. However at most it is only an opinion delivered at nisi prius, 
opposed to which is that of Wirixs, C.J., in Vernon v. Prior (3). Lorp HARDWICKE s 
opinion was against the right, as is evident from the manner in which he sent Pierse v. 
Lord Fauconberg (1) into this court, where it was very fully considered. 
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Therefore, on these authorities, on the silence in the books respecting this common 
law right, and on account of the extreme inconvenience to which individuals having 
lands adjoining the public rivers would be subject, T cannot bring my mind to say that 
the defendant’s justification can be supported. Perhaps small evidence of usage before 
a jury would establish a right by custom on the ground of public convenience, but the 
right here claimed extends to every bank of every navigable river throughout the 
kingdom. 


ASHHURST, J.—I am of opinion, first, that no such general right exists as that 
claimed, and, secondly, if any qualified right could be supported, the defendant’s plea is 
not adapted to it. ; 

As to the first, it seems extraordinary (if there be any such right) that it is not defined 
with greater certainty in any of our law books. For it is a right that in its nature must, 
if it existed, be subject to some restrictions, as that it should be exercised only on one, 
and that the most convenient, side of the river. It would in many instances be a very 
oppressive right if it could be claimed on both sides. The state of property on the 
Thames is strong evidence to show that no such general right exists, for there is no 
instance in any part of the banks of that river where the right is claimed on both sides, 
yet the defendant’s claim would go to establish a right on both sides. The instances 
which have been mentioned where the right of towing has been given by several Acts of 
Parliament, also negative the idea of general right, for we are not to suppose that rights 
should from time to time have been given by the legislature which existed before, and 
it is no answer to say that such provisions were inserted ex abundanti cautela. The 
reason assigned by the defendant’s counsel why such a right was given by the statute 
24 Geo. 2, c. 8 [relating to navigation on the Thames and Isis], namely, because that 
part of the river was not navigable before, is not satisfactory, for when once a river 
becomes navigable, or, in other words, when it is made a common highway for all the 
King’s subjects, that right would immediately attach. On the general ground, there- 
fore, I think no general right of towing exists. 

Then it was contended that a right might be supported on making a reasonable com- 
pensation to the owner of the land. Lorp Hatz touches this right very tenderly, for 
he says that it does not exist without making a reasonable satisfaction. It is not neces- 
sary to enter into that question here because, if it were a right sub modo, it ought to have 
been so claimed in pleading. Even if such a right existed, the party should either pay 
or tender a reasonable satisfaction in order to give him that right. For it would be to 
no purpose to give the owner merely a right of action to recover that compensation 


when it is to be enforced against strangers passing by whom the owner cannot know 
and who may be foreigners. 


BULLER, J.—The defendant’s plea on this record rests wholly on a general common 
law right in deciding which it is not necessary to go into the question which has been 
made respecting the mode of pleading, 


This being claimed as a common-law right, it can only be proved to exist by one of 


the ways mentioned by my Lord. As to the general usage throughout the kingdom of 


which the court is obliged to take notice, that clearly does not exist. Then the question 
is whether in our books or on records that right is established for which the defendant 
contends. Young v. (2) is a very loose and inaccurate note. Another authority 
cited is the passage in Bracron [1 Bract., c. 12, s. 6] and quoted by Catuis. That 
plainly appears to have been taken from JUSTINIAN and is only part of the civil law. 
Whether or not that has been adopted by the common law is to be seen by looking into 
our books, and there it is not to be found. CALLIS compares a navigable river to an 
highway, but no two cases can be more distinct. In the latter case, if the way be foun- 
derous and out of repair, the public have a right to go on the adjoining land, but if a river 
should happen to be choked up with mud that would not give the public a right to cut 
another passage through the adjoining lands. Therefore, I am of opinion that no 
common law right of towing exists. 

“But I wish not to be precluded by this determination from giving an opinion on the 
question which has been made on the pleadings whenever it shall arise in future. At 
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present I cannot agree with what has been said on that head. This is not like the case 
of toll thorough. The distinction which has been made between toll thorough and toll 
traverse is not where the question arises on a defence merely, but where the right itself 
of taking toll has come in question. The distinction taken is that the party who claims 


_toll thorough must show a consideration for it because it is against common right, but 


in the case of toll traverse no consideration need be shown because that is not against 
common right. If the defendant is right in saying that by the common law he has a 
right to go on the banks of navigable rivers he need not show any consideration, and the 
owner of the land would not be entitled to any satisfaction until after the defendant 
had used the towing path. Customs, which are consistent, may be pleaded against 
each other, and the party pleading a general custom need not show the modification of 
it, which is not inconsistent with the right claimed by him. Kenchin v. Knight (4) is 
strong to this point. There the defendant pleaded a ctistom to put swine on a common 
to which the plaintiff replied that he could only put in such swine as were rung without 
traversing the custom set up in the plea, and the replication was held good on demurrer 
because the customs were not inconsistent. Here, if every subject has a right to tow 
on the banks making a reasonable satisfaction, it is not necessary for the party to plead 
such satisfaction because that claim arises afterwards. If it were otherwise, it would be 
attended with manifest inconvenience, because, the sum not being ascertained, it would 
be a perpetual dispute between the owners of the barges and the landowners how much 
should be paid, which would be destructive of the right of the public, and the navigation » 
would be stopped till the quantum was ascertained. 

I have said thus much on the subject lest I should be precluded from considering the 
question, whenever it should arise, but in the present case I am of opinion against the 
common law right. In addition to the observations made on the cases cited, I think 
that the instances of the three great rivers alluded to are very strong against the right. 
From what passed in Vernon v. Prior (3) it seems as if WiLuEs, C.J., entertained a wish 
that the public should have this right, and yet he could find no legal ground on which 
to support it, for the application to Parliament in 1748 is said to have been made with 
his approbation. On the River Trent there have been some claims of this sort of a more 
recent date not unworthy of notice. The persons passing there with barges endeavoured 
to set up this right, in consequence of which several actions were brought against the 
barge owners who, on being advised that they could not support the right, suffered 
judgment to go by default. But they still continued their towing, on which actions 
were again brought against sixty or seventy persons at the same time, and then they 
abandoned their claim. The state of the banks of the Thames also affords a strong 
argument against this common law right, for, if it exist, all the houses built on those 
banks must be considered as nuisances. 


GROSE, J.—It is enough for me at present to say that I perfectly agree in the general 
proposition, that there is no general common law right of towing. 


Judgment for defendant. 
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CARTWRIGHT v. CARTWRIGHT AND OTHERS 


|PReRoGATIVE Court or CanterBury (Sir William Wynne), February 23, 1793] 


|Htau Court or De.ecates (Perryn, B., Grose and Rook, JJ., Dr. Harris, Dr. Fisher 

and Dr. Arnold), November 13, 16, 20, 25, 30, December 1, 8, 9, 11, 22, 1795] B 
[Reported 1 Phillim. 90, 122; 161 E.R. 923] 

Mentally Disordered Person—Capacity—Execution of valid will—Habitual insanity— 

Rational intervals— Burden of proof—Evidence of lucidity during interval. 

If, on the question of the legal capacity of a person to do a particular act, e.g., 
make a valid will, it is established that, while he was habitually afflicted by a malady C 
of the mind he had intermissions of the disorder and that there was such an - 
intermission at the material time, that is sufficient to prove capacity and the general 
habitual insanity will not affect it. Until proof of habitual insanity is made the 
presumption is that the person in question is rational, but where the habitual 
insanity of that person is established the party who would take advantage of the fact 
of an interval of reason must prove it. The best proof of a lucid interval that can D 
arise is that which arises from the act itself, e.g., if a will provides for a rational 
disposition of the testator’s property to the most natural beneficiaries and the 
appointment of the most natural and proper executors. If it can be proved that it 
is a rational act rationally done, capacity is proved. 


Notes. Explained: Chambers and Yatman v. Queen’s Proctor (1840), 2 Curt. 415. 
Considered: Mudway v. Croft (1843), 2 Notes of Cases, 438; Bannatyne v. Bannatyne E 
(1852), 2 Rob. Eccl. 472; Banks v. Goodfellow, [1861-73] All E.R.Rep. 47. Referred to: 

In the Goods of Watts (1837), 1 Curt. 594; Prinsep and East India Co. v. Dyce Sombre 
(1856), 10 Moo.P.C.C. 232. 

As to proof of mental disorder and testamentary capacity, see 29 Hatspury’s Laws 
(3rd Edn.) 419-422 and ibid., vol. 39, pp. 854-859. For cases see 33 DicEst (Repl.) 
603 et seq., 618 et seq. RF 
Cases referred to: 

(1) 4.-G. v. Parnther (1792), 3 Bro.C.C. 441; 29 E.R. 632, L.C.; 33 Digest (Repl.) 

621, 430. 
(2) Clarke v. Lear and Scarwell (1791), cited in 1 Phillim. at p. 119; 161 E.R. 933; 
33 Digest (Repl.) 614, 338. 
. (3) Coghlan v. Coghlan (circa 1790), cited in 1 Phillim. at p. 120; 19 Ves. at p. 508; G 
34 E.R. 605; 33 Digest (Repl.) 612, 373. 
(4) Greenwood v. Greenwood (1790), 3 Curt. App. 1; 1 Add. 283, n.; cited in 3 Bro.C..C. 
at p. 444; 13 Ves. at p. 89; 163 E.R. 930; 33 Digest (Repl.) 603 ; 206 


Appeal to High Court of Delegates from a decision of the Prerogative Court in a suit 
to establish the validity of the will of Armyne Cartwright. 


SIR WILLIAM WYNNE.—The question in this cause arises upon the will of Mrs. 
Armyne Cartwright deceased, which has been opposed and propounded on behalf of 
the contending parties. The will is on all sides admitted to be in the handwriting of 
the deceased, and it is in these words: ji 


‘Wigmore Street, August 14,1775. Ileave all my fortune to my nieces, the daugh- 
ters of my late brother Thomas Cartwright, Esq., except £100 each to my executors, 
and one year’s wages to my servants and mourning. J appoint Mrs. Mary Catherine 
Cartwright my nieces’ mother, and Thomas George Skipwith, Esq., of Newbold 
Revel in Warwickshire, my executors, and trustees for my nieces until they come 
of age or marry ; if any of them should die sooner their share to go to the survivors 
or survivor, (Signed) Armyne Cartwright.” 


I t appears to have been enclosed and sealed up in a cover; and on the back of the cover 
1s written in the handwriting of the deceased: ‘This is my will. A. Cartwright.” The 
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will is written in a remarkably fair hand, and without a blot or mistake in a single 
word or letter. 

Pleas have been given in on both sides, and there is a pretty full account of the family 
and connections of the deceased and her affections, and I think it clearly appears the 
will is as proper and natural as she could have made, and it is likewise as conformable 
to her affections at the time. It appears her father was twice married. The issue of 
the first marriage was Thomas Cartwright and herself; the issue of the second was 
William Cartwright and his brother and sisters, who are the other parties in this cause. 
It appears that the mother of the deceased (the first wife of her father) was a lady of 
considerable fortune, and that he, in consequence of that fortune, made a very large 
settlement upon the younger children of that marriage to the amount of £20,000, which 
was the bulk of the deceased’s fortune, she being the youngest issue of that marriage. 
The whole of it vested in her, and the effect of the will ¢s to give this fortune, which the 
father gave to the younger children of his first marriage, to the younger children of her 
brother who was the heir of the estates. It seems that £200 a year interest for part of 
this was paid to her by the steward of those estates, and something more was upon bond 
from her brother. 

In respect to the affection she had for the several branches of the family, it appears 
by some persons, particularly Lord and Lady Macclesfield and another lady (Miss 
Heathcote), that the deceased was particularly attached to her brother and his family. 
[Hts Lorpsuip read the evidence of Lord and Lady Macclesfield]. It has been said the 
affection of the deceased and her attachment was confined first to her father and after- 
wards to her brother, but what these two noble persons have been speaking positively 
to is the predilection there was for the children of her brother above her half brothers 
and sisters. It does not rest upon this. They have proved, and what to be sure is 
natural, her dissatisfaction at her father’s second marriage, and that she, being at that 
time a young lady grown up, was displeased at that marriage. It very clearly appears, 
however, as to a personal disgust, if any there were, that it was at that time entirely 
got over, for I think the conduct of Mrs. Cartwright appears to have been as perfectly 
good as could possibly be, and she seems to have gained the confidence of the deceased 
by her attention to her during her unhappy malady, which was affectionate and proper. 
It is said that the deceased had an affection for her half brothers and sisters; but I see 
nothing of that. I see no visits made by the brothers and sisters at the time she separ- 
ated from the father’s family and had an establishment of her own. It is proved that 
the other children did visit her, that they dined with her, and that she treated them with 
a great deal of attention, and was fond of them, a thing very uncommon with her in 
regard to children as it seems she was by no means partial to children. I think it is 
most completely established that there was a greater predilection for the children of her 
brother Thomas Cartwright than for her brothers and sisters by the half blood. 

The evidence in support of the will rests upon full proof that it is the handwriting of 
the deceased which is not at all denied, and on a recognition by the deceased which I 
shall come to by and by. The only witness, then, that has given any kind of account 
of the writing of the will is Charity Thom, who was present at the time. There was 
another witness of the name of Gore, but she is dead; therefore, Charity Thom is the 
only person who can give any account of what passed, and the account she gives is 
extremely material, for I cannot agree with what was said by counsel, that this will 
relies entirely on the face of the will itself, and on the evidence of Mrs. Cottrell, and the 
proof of handwriting, for its support. I think the evidence of Charity Thom goes very 


materially to support it. Her evidence is in these words: 


““While Dr. Battie visited and attended the said deceased, he desired the nurse 
and the deponent and her other servants to prevent her from reading or writing, 
as he gave it as his opinion that reading and writing might disturb and hurt her 
head, and in consequence thereof she, the said deceased, was for some time kept 
from the use of books, pens, ink, and paper; that, however, sometime prior to the 
writing the will in question in this cause, but precisely as to time the deponent 
cannot speak, she the said deceased grew very importunate for the use of pen, ink 
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and paper, and frequently asked for it in a very clamorous manner. Dr. Battie 
endeavoured to dissuade and pacify her, and told her that whatever she wrote he 
must appear as a witness against, but that, if she would wait till she got well, he 
would be a witness for her. The deceased continuing importunate in her desire to 
have pen, ink and paper, Dr. Battie in order to quiet and gratify her consented that 
she should have them, telling the deponent and Elizabeth Gore, the nurse, that it 
did not signify what she might write as she was not fit to make any proper use of 
pen, ink, and paper. As soon as Dr. Battie had given his permission that she 
should have pen, ink, and paper the same were carried to her, her hands which had 
been for some time before kept constantly tied were let loose, and she sat down at 
her bureau and desired this deponent and the nurse to leave her alone while she 
wrote. ‘To humour her they went into the adjoining room, but stood by the door 
thereof so that they could watch and see the deceased. as well as if they had been in 
the same room with her. ‘The deceased at first wrote upon several pieces of paper, 
and got up in a wild and furious manner and tore the same and went to the fireplace 
and threw the pieces in the grate one after the other, and after walking up and down 
the room many times in a wild and disordered manner, muttering or speaking to 
herself, she wrote, as the deponent believes, the paper which is the will in question. 
The deponent further said that at the time now deposed to the deceased had not 
shown any symptoms whatever of recovery from her disorder, and in the deponent’s 
opinion she had not then sufficient capacity to be able to comprehend or recollect 
the state of herself, her family, or her affairs, and during the time she was occupied 
in writing, which was upwards of an hour, she by her manner and gestures showed 
many signs of a disordered mind and insanity.” 


To another interrogatory Charity Thom said that: 


‘“*The deceased was occupied upwards of an hour, nearly two hours as well as the 
deponent can at this distance of time recollect, in making the will in question, that 
is from the time of the pen, ink, and paper being given her until she left off writing. 
The deponent and Elizabeth Gore went out of the room into the adjoining room, and 
left the said deceased alone in the room but not out of their sight. She said she was 
going to write. The deponent does not recollect whether she said she was going to 
make her will, but the deponent understood that she was writing a will. When the 
deceased was left in the room by herself she was so agitated and furious that the 
deponent was very fearful she would attempt some mischief to herself, but she did 
not do any. A candle was given to the deceased to seal what she had written, but 

_the deponent cannot recollect what length of time the candle was by her. The 
deponent and also the nurse were always cautious of trusting a candle near the 
deceased, but on this occasion they did permit her to have a candle notwithstanding 
she showed many marks of derangement and insanity at the time, the deponent and 
the nurse being at hand and watching her to prevent any mischief. The deceased 
seemed very earnest in what she was about, but by no means closely settled, as 
while she was writing she frequently started up and walked up and down the room 
in an agitated manner. It was not customary to untie the deceased’s hands or to 
leave her alone when she desired it at times when she was greatly agitated and 
disordered, although sometimes in consequence of her earnest entreaties the de- 
ponent and the nurse would untie her for a little. On the occasion now particularly 
deposed to she was so untied in consequence of the permission which Dr. Battie had 
given her to have pen, ink, and paper,.but she was not left alone, as the deponent 
and the nurse stood at the door of an adjoining room behind the deceased, not above 
two or three yards distant from the bureau where she sat to write.” 


The fact then, as it appears by the evidence of this witness, is that the paper was 
written by the testatrix herself, no other person being present but the witness who gives 
the account and Elizabeth Gore who is since dead, neither of whom gave her any niawnieg 
of assistance. The witness tells you that the deceased, having first of all shown great 
eagerness and anxiety for pen, ink, and paper, did write this will the moment she obtained 


A 
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them without any assistance from anyone. But it is said that the condition of the de- 
ceased at this time was such that she was utterly incapable of doing that or any other 
legal act because it must be rational. They have certainly completely proved that the 
deceased was early afflicted with a disorder of her mind, I think about the year 1759, 
and that she continued under the influence of that disorder for pretty near two years, 
after which she returned to her father’s house, being supposed to be perfectly recovered ; 
that she continued to reside there from that time to his death ; that being in possession 
of her fortune she went, about the year 1768, to housekeeping herself and continued so 
to do as a rational person until 1774; that in November in that year she went on a visit 
to her relation Lord Macclesfield at Shirburn in Oxfordshire, and continued at his 
house about three weeks ; that on Nov. 26 she returned to London in a disordered and 
disturbed state; and that at first she was attended by a physician, Dr. Fothergill, who 
found it was a disorder of the mind, and what he had net directed his attention or study 
to. It is proved that in the latter end of January or beginning of February 1775, 
Dr. Battie was called in, and he treated her as an insane person, and sent a nurse to take 
care of her in the way they always do send nurses to patients disordered in mind. In 
general her habit and condition of body and her manner for several months before the 
date of the will was that of a person afflicted with many of the worst symptoms of that 
dreadful disorder, and continued so certainly after making the will, which was Aug. 14, 
1775. 

“ They have certainly made out that. What is the legal effect of such a proof as this? — 
Certainly not wholly to incapacitate such a person, and to say a person who is proved 
to be in such a way was totally and necessarily incapacitated from making a legal will. 
I take it the rule of the law of England is the rule of the civil law as laid down in the 
second book of the INstTrTuTEs, tit. 12, s. 2: 


* Furiosi autem si per id tempus fecerint testamentum quo furor eorum intermissus 
est, jure testati esse videntur.”’ 


There is no kind of doubt of it, and it has been admitted that is the principle. If you 
can establish that the party afflicted habitually by a malady of the mind has intermis- 
sions, and if there was an intermission of the disorder at the time of the act, that being 
proved is sufficient, and the general habitual insanity will not affect it, but the effect 
of it is this, it inverts the order of proof and of presumption, for until proof of habitual 
insanity is made the presumption is that the party agent like all human creatures was 
rational, but where an habitual insanity in the mind of the person who does the act is 
established, there the party who would take advantage of the fact of an interval of 
reason must prove it. That is the law, so that in all these cases the question is whether, 
admitting habitual insanity, there was a lucid interval or not to do the act. I think 
the strongest and best proof that can arise as to a lucid interval is that which arises from 
the act itself. That I look upon as the thing to be first examined, and if it can be 
proved and established that it is a rational act rationally done the whole case is proved. 
What can you do more to establish the act, because, suppose you are able to show that 
the party did that which appears to be a rational act, and it is his own act entirely, 
nothing is left to presumption in order to prove a lucid interval? Here is a rational act 
rationally done. In my apprehension, where you are able completely to establish that, 
the law does not require you to go further. 

The citation from SwiNBURNE does state it to be so. The manner he has laid it down 
(see Part 2, s. 3) is: 

“Tf a lunatic person, or one that is beside himself at some times but not continually, 

make his testament, and it is not known whether the same were made while he 

was of sound mind and memory or not, then, in case the testament be so conceived 
as thereby no argument of frenzy or folly can be gathered, it is to be presumed that 
the same was made during the time of his calm and clear intermissions, and so the 
testament shall be adjudged good, yea although it cannot be proved that the 

testator used to have any clear and quiet intermissions at all, yet nevertheless I 

suppose that if the testament be wisely and orderly framed the same ought to be 

accepted for a lawful testament.” 
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; and absolute proof that the party who had 
aaeceny) seh de 19 ae ene fact be p that he has done as rational 
ie edits ee be without any assistance from another person, what there is more to be 
EO) Tdo not know, unless the gentlemen vie re by a ee ee mat 

tis id i i ] er an hour, a iy - 
a =o i eel ina eEDe : babe heave it should be of sufficient length to do 
a ames pe ‘tanied. I look upon it, if you are able to establish bey" er est eo 
act done is perfectly proper and that the an ae pmo to have done it was 
i i mple ; , : 

ae tase maw . plier rae a Sane of these witnesses a As to Charity 
ies who seems to me to be the principal witness, she gives rab ecss - her oy 
That opinion is against the validity of the act, and she expressly says over an pie : 
the deceased at the time it was done was not sane and was not capable o owing 


what she did. That is the result of her evidence. The court, however, does not depend’ 


upon the opinion of witnesses, but upon the facts to which they dapone: All the abe 
which are deposed to (it does appear to me) are sane ; the witness 8 opinion arising 
her observations does not give any foundation at all for saying that the testatrix re 
insane at the time of making the will; her opinion that the deceased was insane at suc 
time was founded on bodily affections which were extraneous. What is the fact? mae 
says that the deceased while employed about the act rose frequently and walked bac : 
wards and forwards about the room, that she did not set down closely to the business, 
that she started up, tore several papers and threw the pieces into the grate, then wrote 
others, and did not appear to her to act in such a way as a person whe was calm would 
do. In my apprehension, it appears from this account the deceased’s manner of doing 
it was this. She wrote several papers, and, if she saw any mistake, however trifling, 
she was dissatisfied and probably vexed she did not write in such a way as fairly to 
answer her own intention. The paper itself has no mark of irritation. A more steady 
performance I never saw in my life, and it seems hardly consistent that a person wild 
and furious and in such a degree of insanity as she is stated to be should write in such a 
way. It seems to me a very extraordinary thing, but whatever outward appearance 
there was it had no effect on the writing itself. She has written it without a single 
mistake or blot or anything like it. / 
What is the construction to be put on the evidence? I think it is that she was en- 
deavouring to write her will which she had taken a determination to do; that she made 
mistakes and destroyed those papers in which she had made them; that she knew how 
to correct them, and did correct them, and at length wrote and finished as complete a 
paper as any person in England could have done. Is this insanity? In my appre- 
hension, it is not. It seems to me she was vexed at her mistakes, which I think shows 
that she had at that time her senses about her, and I think it appears likewise she was 
not then in fact in the disturbed condition she was before and after. They say they 
were generally forced to keep the strait-waistcoat on her, that even then she would 
thrust out her arms if she could, and strive to thrust her fingers in their eyes, and in 
short do everything that would cause mischief. Is there any mischief in the present 
case when the strait-waistcoat is taken off? Nothing like it. As soon as it is taken off 
she says: ‘Give me pen, ink, and paper,” and when it is given her she says: “‘ Leave me, 
for I am going to write,’ They go out of the room; she is not disturbed at their watch. 
ing her, but pursues her own intention and completes the paper; she inquires the day 
of the month, and an almanack is given to her by one of the nurses who was watching 
her, and the day of the month was pointed out to her. She then calls for a candle. 
They say they used to be cautious not to trust her with a candle and were forced to hold 
it at a distance from her if she read the newspaper, but still in this case they give her a 
candle that she may use it in order to seal.the paper. No harm was done of any kind, 
and none attempted. Everything that was done was for the purpose of completing the 
act, and am I to conclude she was insane because she might have bodily affections, 
irritations of nerves, when everything which was rational is done as collectedly and as 


exactly as any person of the clearest sense would have done it, and of her own head 
entirely, 


Ge 
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{t has been said that all this is mere form. Is it mere form that a person so situated 
as she was should of her own accord write a will containing the most rational disposition 
of her property, leaving all her fortune to her nieces the daughters of her deceased 
brother who were the most natural to her, omitting her nephew who was possessed of a 
large fortune? Is it mere form that she should appoint for her executors and trustees 
the mother of those nieces and her nearest relation by the father’s side, describing accur- 
ately the place where he lived, and that she should create a survivorship among them if 
any should die before twenty-one. Is this only form? It is the very essential part and 
substance of a will, and that will as rational a will as she or any other person could have 
made. Therefore, taking the fact to be that it was done of her own accord, it leaves 
nothing to be proved. That being established puts the matter beyond all possibility 
of doubt, and I think there can be no question but that she had a legal capacity. But 
it is said that this is not quite such a paper as it appears, not the mere spontaneous act 
of the testatrix herself. It is suggested that it was done at the suggestion of Mrs. 
Cottrell. But it appears that she was at that time out of town and had been so for a 
month before. If those who oppose this will have a mind to prove it was made on the 
suggestion of Mrs. Cottrell, they may do so; if they do not, I must take it to be what 
appears from the evidence, namely, the pure and spontaneous act of the party herself 
and that Mrs. Cottrell knew nothing of it until she was informed of it. 

[His Lorpsutp referred to the evidence of other witnesses, saying: I think the remain- 
ing part of the evidence is of no very material avail, for I am perfectly persuaded myself’ 
that, the will having been designed by the deceased herself and made written and 
delivered in the manner it was, that would have been sufficient to have established an 
interval of reason if there had been no other evidence, but that is not all, for there are 
various instances which, in my apprehension, show that this unhappy lady had frequent 
instances of rational capacity, and he continued:] Other witnesses speak of the same 
things. The turn they would give it is that this was a part of the insanity, but you are 
to observe not one of the witnesses say she ever mentioned anything that was not true. 
Mr. Morris states that the deceased was extremely correct in her ideas about families 
and their intermarriages, and that he had received information from her when talking 
on such subjects of circumstances which he did not know at the time and which he after- 
wards found to be correct and true, and he was surprised at the said deceased’s precision 
on those points. Why, if she could converse for a considerable time? He says he 
used to be with her sometimes for half an hour or more. There is another witness 
(Pooley) at whose house the deceased was placed, and she gives a very strong instance 
of her memory which continued with her until almost the last hour of her life. The 
deceased had not seen the deponent from the time she lived in her house and then she 
had a little boy with her. The deponent was standing at the door talking with Charity 
Thom, and the deceased put her head out of the window and said: ‘‘ What is become of 
the little boy ?”’ be 

So ina variety of instances the deceased would and did converse rationally. They 
say the great height of her frenzy used to be to her servants, but when any of her 
relations approached she would be calm. Mrs. Cartwright says that “she has heard her 
extremely loud, and when she came in she would be extremely calm.” Is that the 
conduct of a person who has no distinction of persons? What does it prove? That 
there is almost no person so mad as not to have some degree of reason. If she had some 
degree of awe for any persons, perhaps they were those she had an entertainment from 
and could converse with like a rational person. If she could converse rationally that 
is a lucid interval, and that she so did and had lucid intervals I think is completely 
established. Ifshe had particular subjects or topics in her mind and at such times would 
talk rationally upon them and when those topics were out of her mind would fly pe 
outrages of frenzy and extravagance, does that all show that at the former time she ee 
deprived of rational capacity? In my opinion, not. At one time she had eae 
enabling her to make a will, at others not. At one time she was in fits of frenzy, anc 
at another out of them. 

How then stands this case as to those cases which have been cited, and as to the facts 
necessary to establish a lucid interval? In A.-G. v. Parnther (1) the circumstance sof 
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the case are not very accurately mentioned in the report. a differs, ae suas - 
materially from this as any two cases can do. The act was the pas ie hah : ae 
attorney. The subscribing witnesses said the party appeared to pe % Fe rad we 
faculties sufficient for the purpose, and they explained the nature and e 7 e oe 
and asked her if she did it with her free will and consent, to which she readily answ f : 
“Yes,” and then executed the document. This is all the evidence as Whips ‘ 
They bring an instrument ready written, tell her what it 1s, ask pe if - es a a Hr 
she says: “Yes.” and signs it freely. Is that the present case No. ae rf ea 
been prepared by Mrs. Cottrell, brought to the deceased, and read to her, an paps cae 
been asked if that was her mind and had executed it, that would have been a di o 
case from the.present. In this case the act is done and completed by the aS mee 
self. It is not a mere acquiescence, or form of execution only. There is =k e ee 
colour of proof that it had been suggested to the deceased by any person living. 


ground for a new trial in A.-@. v. Parnther (1) was that, the jury having been directed 


to inquire into the fact, they gave a general verdict that she was not a ee eee: 
directly against the evidence. What the Lord Chancellor said is just. e per i 
there who witnessed the act apprehended that it was proper in itself, and scarcely 
watched the means with sufficient attention. Undoubtedly, the rules laid down there 
were with a view to the facts of the case. I do not see how a stricter proof can be given 
than has been in the present case. : 

Clarke v. Lear and Scarwell (2) was the case of a man who had been clearly dis- 
ordered in his mind for a length of time. He goes to Littlehampton to bathe in the sea, 
and there he sees a young woman at the house where he is boarding, of whom he has 
had no prior knowledge, and wants to marry her—at a time when he is insane, is brought 
up to town in a strait-waistcoat, and there writes a paper by way of codicil giving her 
a legacy. This is delusion. It is said that that paper was as well written as this will, 
but who was it made in favour of? It was for a person whom he hardly knew, of whom 
he had conceived a favourable impression at a time when he was clearly in a state of 
derangement, but to whom he had no cause whatever to give a benefit. In cases of 
this sort you are to inquire whether it was a rational and sensible act, and if you can 
make it appear that it was a rational and sensible act, then you go the whole length 
the law requires. 

Coghlan v. Coghlan (3). No man could be more completely proved to be insane than 
the deceased in this case before the will was thought of. I remember it most perfectly. 
He was sent to Brook House, and there he was attended by Dr. Monro, an apothecary, 
and a woman, and they all of them say he was a person as insane as they had ever seen. 
He was likewise visited by a gentleman, Mr. Winthrop, who was known to him and 
with whom he entered into a rational conversation respecting his family. Exactly as 
he had told Mr. Winthrop, he gave directions to an attorney to make his will, which 
was to the benefit of his family, except his granddaughter, but she had had a fortune left 
her and he had frequently declared he. would leave her but £100 as she was fully provided 
for. ‘The will in that case was drawn, and when it was first brought to him he was in 
some degree recovered. It was then read over to him, and he declined executing it at 
that time, but he did execute it afterwards, and it appeared to be the intent and desire 
of the testator, who had an interval to express himself. The attorney said that he gave 
him instructions in a very composed manner, and on that ground the will was pro- 
nounced for. There was no disorder at the time, though he was afflicted with a dis- 
temper of the mind to a very great degree, and the will was consistent with his intentions 
when of capacity. . 

In Greenwood v. Greenwood (4), the last verdict established the will, and I do not see 
any one of the cases which militates against the present. 

I am of opinion in this case that the deceased by herself writing the will now before 
the court has most plainly shown that she had a full and complete capacity to under- 
stand what was the state of her affairs and her relations, and to give what was proper 
in the way she has done. She not only formed the plan, but pursued and carried it 
into execution with propriety and without assistance. In my apprehension that would 
have been alone sufficient, but it is further affirmed by the recognition and the delivery 





Delegates Ct.] CARTWRIGHT v. CARTWRIGHT (Sir WituiaM WYNNE) 483 


A of the will. Therefore, under all these circumstances I have no doubt in pronouncing 
this to be the legal will of the deceased. ‘ 


Order accordingly. 


< From the sentence of the Prerogative Court an appeal was made to the High Court of 
Delegates. It was argued on Nov. 13, 16, 20, 25, 30, Dec. 1, 8, 9, 11, 1795, and on Dec. 


99 * 
BRB” the sentence of the Prerogative Court was affirmed. 
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ATTORNEY-GENERAL v. RICHARDS 


[Court oF EXCHEQUER (Macdonald, C.B.), Trinity Term, 1795] 
[Reported 2 Anst. 603; 145 E.R. 980] 


PD Foreshore—Right of Crown—Land between high and low water—Presumption of owner- 
ship. 
Foreshore—Grant—Enforcement—Ancient grant. 
The presumption of ownership of the soil between high and low water mark is 
in the Crown. 
Where, therefore, there had been a grant of land to be recovered from the sea 
E_andit had been left unembanked for a long space of time as a common passage for 
ships over it, the right of the Crown was held to have revived by the length of pos- 
session by its subjects, for (per Macpona.p, C.B.) it would be extremely incon- 
venient if old dormant grants of the Crown could be enforced when evidence of 
their nature and extent was lost by length of time. The Crown being entitled to 
the land, an injunction to abate a nuisance created by the defendants on the land 
F was granted in proceedings on the Attorney-General’s information. 
Notes. Referred to: A.-G. v. Parmeter, Re Portsmouth Harbour (1822), 10 Price, 
378. 
As to remedies for the protection of public rights of navigation, see 39 HaLsBuRY’s 
Laws (3rd Edn.) 537; and for cases see 47 Dicrst (Repl.) 761, 762. 





Cases referred to: 
G (1) A.-G. v. Philpot (1632), cited in 2 Anst. at p. 607; 47 Digest (Repl.) 762, 985. 
(2) City of Bristol v. Morgan (circa 1625-48), cited in 2 Anst. at p. 607. 
(3) Town of Newcastle v. Johnson (circa 1625-48), cited in 2 Anst. at p. 608. 
(4) Churchman v. Tunstal (1662), cited in 2 Anst. at p. 608; 145 E.R. 981; previous 
proceedings (1689), Hard. 162, Ex. Ch., 24 Digest (Repl.) 1152, 136. 
H Also referred to in argument: 
Baines v. Baker (1752), Amb. 158; 27 E.R. 105; sub nom. Anon., 3 Atk. 750, L.C. ; 
36 Digest (Repl.) 310, 577. 
Coulson v. White (1743), 3 Atk. 22; 26 E.R. 816, L.C. ; 36 Digest (Repl.) 328, 720. 
Ryder v. Bentham (1750), 1 Ves. Sen. 543; 27 E.R. 1194, L.C.; 28 Digest (Repl.) 
773, 246. 
Holt’s Case (1750-1), 2 Ves. Sen. 193. 
J A.-G. vy. Turner (1676), 2 Mod. Rep. 106; 86 E.R. 968; sub nom. A.-G. v. Farmen 
2 Lev. 171; T.Raym. 241; 47 Digest (Repl.) 704, 507. 


Information praying the abatement of a nuisance. 

The information stated that by the royal prerogative the sea and seacoasts, as far 
as the sea flows and re-flows between the high and low water marks, and all the ports 
and havens of the kingdom, belonged to his Majesty, and ought to be preserved for the 
use of his Majesty’s vessels and others, and that his Majesty had the right of super- 
intendency over them for their preservation. In 1784, the defendants erected a wharf 


ee 
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or quay, two docks and other buildings, between high and low water mark, in Ports- 
mouth harbour, adjoining Gosport so as to prevent the boats and vessels from sailing 
over that spot and mooring there, and also to cause a risk of further damage to the 
harbour, by preventing the free current of the water to carry off the mud. The infor- 
mation, therefore, prayed that the defendants might be restrained from making any 
further erections, that those made might be abated and the harbour restored to its 
ancient situation. 

The defendants claimed to hold the soil of the place in question under letters patent 
dated July 14, 1628. These letters patent recited that a commission had issued to the 
sheriff of Hampshire and other persons to examine all the mud banks and sea-marshes 
within a certain district on the coast ; and by a legal inquest to inquire and report’ whether 
any, and what part of them, might be recovered from the sea without injury to any 
person. They made a return certifying that certain mudlands and lands covered with 
the sea, around Gosport, might be recovered from the sea to the great benefit of the - 
nation and without injury or damage to any person. The letters patent, on the foot 
of this return, and in consideration of the services of the grantees and of the money to 
be expended by them in recovering from the sea the lands granted, granted to Mary 
Wandesford and William Wandesford, certain mudlands and lands submerged by the 
sea (among others, certain lands submerged on each side of Gosport), and also discharged 
them from all claim of tithes from the Crown for seven years from the date of the 
lands being recovered and embanked from the sea, rendering a rent of 4d. per acre for 
every acre recovered until the year 1630, and from that period, the rent of ls. Two 
of the defendants also pleaded possession of the place in question for more than sixty 
years. 

It was much disputed on the evidence whether the place in question was included 
within the grant. The defendants did not produce the conveyances and the deduction 
of title from the Wandesfords to the persons from whom they derived immediately 
their claim. They produced only the conveyance of the parcel of mudland to them- 
selves, by persons stated in the conveyance to be entitled under the letters patent. 

It was admitted that the defendants or those under whom they claimed, had had 
possession of a piece of mudland adjoining to the piece in question, for upwards of sixty _ 
years. The ground in question had never been recovered from the sea, until the erec- 
tions complained of by the bill, and which were made after notice of the intention to 
dispute the right; but the defendants had had possession, by keeping floats of timber 
moored there for some time before. It was proved that the embankment was highly 
prejudicial and dangerous to the harbour, and that it was peculiarly harmful to Gosport, 
by preventing boats from coming immediately up to the town on that side as formerly. 


The Attorney-General (Sir John Scott), the Solicitor-General (Sir John Mitford), 
Alexander, Campbell and Percival for the Crown. 
Piggot and Richards for the defendants. 


July 11, 1795. MACDONALD, C.B., delivered the following opinion of the court: It 
is clear that the right to the soil between high and low water mark is prima facie in the 
Crown. Then the onus of proving an adverse title is thrown upon the defendants. 
This they attempt to do under the letters patent, but upon the whole evidence, as far as 
we can now trace the meaning of the grant, this spot does not seem to have been in- 
cluded init. The return of the inquisition finds that the embanking of the lands granted 
would be of no detriment to any person. But that is not consistent with the evidence 
here, that the embanking of this land would hurt the harbour and prevent the passage 
of boats up to the town of Gosport. .The inquisition and grant must have related to 
other lands, and the grant, in describing the parcels, gives the mudlands on each side 
of Gosport, studiously passing by the town, so that it does not appear that this land 
was ever meant to be granted from the Crown. The grant appears also to have been 
made for the sake of the public interest in having this land brought into cultivation 
The exemption from tithes for seven years shows the intent to have been that it should be 
put into a state capable of producing titheable matter. The rent also proves the em- 
bankment and regaining from the sea to have been the condition and spirit of the grant. 
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A That has not been complied with. But the defendants do not deduce their title from 


the grantees. They show a title under A. and B., who, they aver, were entitled under 
the grant; but the onus of establishing their claim being on them, they must show 
how A. and B. derived that right. At present it appears to be the conveyance by mere 
strangers. The lease and release from them recites the releasors to be entitled under 
the grant, but that is no evidence of the fact. 

They next went on the evidence of possession. It appears that instead of their having 
possession, the Crown has, by its subjects, had possession of the place in question, and 
its being open as a public passage from 1629 precludes any right now to question the 
title of the Crown. Ifthe grantees ever had any title it has been abandoned. It would 
be extremely inconvenient if old dormant grants of the Crown could be enforced in 


this manner, when the evidence of their nature and extent is lost by lapse of time. 


On the whole we are of opinion that the defendants have not made out any title to the 
soil of the place in question. ; 

It is argued that, the prayer of the bill being to abate the erections as a nuisance, the 
court can only consider that question as alone supporting the relief prayed, and it is 
contended that this court cannot give such a decree, at least not without the interven- 
tion of a jury, the question of a nuisance being, as laid down by Lorp Hatz, a question 
of fact and not of law. That may be where the question is of nuisance only and the 
evidence doubtful. But the cases cited and those which Lorp Hatz has given us in 
the treatise Dz Portrsus Marts, clearly prove that where the King claims and proves 
aright to the soil, where a purpresture [i.e., an invasion of the jus privatum of the Crown: 
see 7 Hatspury’s Laws (3rd Edn.) 515, note (k)] and nuisance have been committed, 
he may have a decree to abate it. The case of the River Thames (A.-G. v. Philpot (1)), 
and the Bristol and Newcastle Cases (City of Bristol v. Morgan (2) and Town of New- 
castle v. Johnson (3)) cited by Lorp Hatz, are all authorities for this proposition. 
Churchman v. Tunstal (4) was at first determined otherwise ; but the reporter doubts its 
authority, as it was afterwards overturned. It is objected that these cases were in 
the time of Charles I; but it must be remembered that Lorp Hatr determined some 
of them, and approved the rest. Supported by such authority, we do not hesitate to 
declare that the soil is the property of the Crown and, of course, to decree that these 
buildings be abated. 
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486 ; 
COWELL v. EDWARDS 
|CourT oF CoMMON PLEAS (Lord Eldon, C.J., Heath, Rooke and Chambre, Jd:)5 
ea a ee [Reported 2 Bos. & P. 268] : 


Guarantee—Co-sureties—Action for contribution—Right of co-surety to aliquot share 
inst other co-sureties—Solvency of co-sureties. 
ene several co-sureties in a eat may recover from any one of the others an 
aliquot proportion of money paid by him under the bond, regard being had to the 
number of co-sureties, even though the insolvency of the principal debtor and the 
other sureties be not proved. . C 
Notes. Considered: Kemp v. Finden (1844), 12 M. & W. 421. Referred to: Collins v. | 
Prosser, [1814-23] All E.R.Rep. 143 ; Davies v. Humphreys, [1835-42] All E.R.Rep. 101; 
Mackreth v. Walmesley (1884), 51 L.T. 19 ; Stirling v. Burdett, [1911] 2 Ch. 418. 
As to rights and liabilities of co-sureties inter se, see 18 HausBuryY’s Laws (3rd Edn.) 
484 et seq. ; and for cases see 26 Drcxst (Repl.) 143 et seq. 


Case referred to: D 
(1) Dering v. Earl of Winchelsea (1787), 1 Cox, Eq. Cas. 318; 29 E.R. 1184; sub. nom. 
Deering v. Earl of Winchelsea, 2 Bos. & P. 270; 26 Digest (Repl.) 145, 1065. 


Rule Nisi obtained by the defendant to set aside the verdict and for a new trial in an 
action of indebitatus assumpsit for money paid. 

The plaintiff was the administrator of John Cowell who died intestate. The intestate, 
having entered into a joint and several bond with seven other persons, two of whom E 
were principals and the five others as well as himself sureties, was together with his 
co-sureties called on by the obligees to pay the sum engaged for. The defendant and two 
of the other sureties each paid a part of that sum, but the intestate paid the residue. The 
plaintiff, considering the defendant and one of the two sureties who had already con- 
tributed as the only solvent sureties, called on them to pay their proportion. He now 
brought this action to recover from the defendant such a sum as when added to what had I 
been already paid by him would make up one-third of the whole sum paid to the obligees, 
deducting only what had been contributed by the fourth surety who was not called on at 
this time. 

At the trial before Lorp Epon, C.J., the plaintiff obtained a verdict for a sixth of the 
whole sum paid, not allowing for the sum paid by the fourth surety, with liberty to move 
the court to enter a verdict for the whole demand. The defendant obtained a rule calling G 


on the plaintiff to show cause why this verdict should not be set aside and a new trial be 
had. 


Serjeant Lens, for the defendant, supporting the rule: This action cannot be main- 
tained at law by one co-surety against another. If the action can be maintained for 
one-sixth of the whole sum engaged for and which, in the present circumstances, is all 
that can be recovered from the defendant, yet the insolvency of the two principals and of H 


the three other co-sureties should have been proved in order to entitle the plaintiff to the 
present verdict. 


Sergeant Shepherd and Serjeant Vaughan for the plaintiff, proceeded to show cause 


against the rule, and cited Deering v. Earl of Winchelsea (1). They were stopped by 
the court. ; 


The Court observed that it might be too late to hold that the action could not be main- 
tained at law, although neither the insolvency of the principals nor of any of the co- 


sureties was proved, but that at all events the plaintiff could not be entitled to recover at 
law more than one-sixth of the whole sum paid. 


LORD ELDON, C.J., said that he had conversed with Lorp Kenyon who was also of 
opinion that no more than an aliquot part of the whole, regard being had to the number of 
co-sureties, could be recovered at law by the defendant, although, ifthe insolvency of all 
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A the other parties w ade 
parties were made out, a larger proportion might be recovered in a court of 


< 
B 


equity. 


: In oo of these intimations from the court and of an opinion thrown out by 
; aA ar the matter must ultimately be carried into a court of equity, an offer was made 
y the defendant and acceded to by the other side to enter a nonsuit without costs. 


LORD ELDON said that he doubted whether a distinction m ight not be made between 
holding that an action at law was maintainable in the simple case where there were only 
two sureties, or where the insolvency of all the sureties but two was admitted and the 
insolvency of the principal was admitted, He held it to be maintainable in a compli- 
cated case like the present, such insolvency being neither admitted nor proved, and where 
the.defendant after a verdict against him at law might still remain liable to various suits 


C in equity with each of his other co-sureties, and where the event of the action could not 


| E 


deliver him from being liable to a multiplicity of other suits founded on his character as a 
co-surety. 
Nonsuit. 





PIERSON v. GARNET AND OTHERS 


[Rotts Court (Sir Lloyd Kenyon, M.R.), March 6, 1786] 
[Reported 2 Bro.C.C. 38 ; Finch. Prec. Ch. 201, n.; 29 E.R. 20] 
| Lorp CHANCELLOR’s Court (Lord Thurlow, L.C.), July 13, 1787] 
[Reported 2 Bro.C.C. 226 ; 29 E.R. 126] 
Trust—Will—‘It is my dying request’’—Imperative words—Trust raised if object and 
property certain. 
The words “‘it is my dying request”’ in a will raise a trust where the property and 
object are certain. 
Where, therefore, a testator gave his residue to P. and went on: “‘It is my dying 
request to [P.] that if he shall die without having issue living at his death he shall 
dispose of what he should receive under the will to and among the descendant of 
PAS ee 
Held: the words being imperative, there was a trust in favour of A.’s descendants. 
Notes. Considered: Pushman v. Filliter (1795), 3 Ves. 7; Morice v. Bishop of Durham, 
[1803-13] All E.R.Rep. 451; Heneage v. Andover (1822), 10 Price, 230. Referred to: 
Sprange v. Barnard (1789), 2 Bro.C.C. 585; Malim v. Keighley (1795), 2 Ves. 529; 
Brown v. Higgs, [1803-13] All E.R.Rep. 146; Kirkbank v. Hudson (1819), Dan. 259; 
Wright v. Atkyns (1823), Turn. & R. 143; Foley v. Parry (1833), 2 My. & K, 138. 

As to powers in the nature of trusts, see 30 Halsbury’s Laws (3rd Edn.) 210 et seq. ; 
and for cases see 47 Digest (Repl.) 43 et seq. 


Cases referred to: 
(1) Harland v. Trigg (1782), 1 Bro.C.C. 142; 28 E.R. 1041, L.C.; 47 Digest (Repl.) 47, 


304. 
(2) Wynne v. Hawkins (1782), 1 Bro.C.C. 179; 28 E.R. 1068, L.C.; 47 Digest (Repl.) 
47, 306. 


(3) Richardson v. Chapman (1760),7 Bro. Parl. Cas. 318; 3 E.R. 206, H.L.; 47 Digest 


(Repl.) 47, 305. 

(4) Palmer vy. Schribb (1713), 2 Eq. Cas. Abr. 291; 8 Vin. Abr. 289; 22 E.R. 244; 47 
Digest (Repl.) 49, 327. 

(5) Bland vy. Bland (1745), 2 Cox, Eq. Cas. 349; 9 Mod. Rep. 478; 30 ER. 16] 547 
Digest (Repl.) 44, 287. 
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6) Cunliffe v. Lady Cunliffe (1770), Amb. 686 ; 27 E.R. 446 ; 47 Digest (Repl.) 55, ae ihn 


( 
7) Pynsent v. Pynsent, unreported. 
Ht aise Vv. Glyn catia Atk. 469; cited in 5 Ves. at p. 501; 26 E.R. 299; 47 
Digest (Repl.) 46, 303. bin 
(9) Le Maitre v. Bannister (1770), cited in 2 Bro.C.C. at p. 40. F eae 
(10) Clowdsley v. Pelham (1686), 1 Vern. 411; 1 Eq. Cas. Abr. 198 ; 23 E.R. 552, L.C; ; 
affirmed 2 Vern. 229, H.L. ; 23 Digest (Repl.) 343, 4092. : 
(11) Vernon v. Vernon (1737), Amb. 3; 27 E.R. 1; 40 Digest (Repl.) 643, 1350. 
(12) Mason v. Limbury (1735), cited in Amb. at p. 4; 27 E.R. 1; 47 Digest (Repl.) 49, 
330. 
(13) Anon. (1716), 1 P.Wms. 327 ; 24 E.R. 410; 49 Digest (Repl.) 806, 7580. 
(14) Crosley v. Clare (1761), 3 Swan. 320, n.; Amb. 397; 36 E.R. 881; 49 Digest 
(Repl.) 918, 8646. ; . 
(15) Leslie v. Duke of Devonshire (1787), 2 Bro.C.C. 187; 29 E.R. 107; 47 Digest 
(Repl.) 118, 846. ; 
(16) A.-G. v. Hall (1731), Fitz-G. 314; Kel.W. 13; 2 Eq. Cas. Abr. 293; 94 E.R. 772, 
L.C. ; 49 Digest (Repl.) 863, 8709. 
(17) Earl of Kinnoul v. Duke of Bedford (circa 1770), unreported. 
(18) Duke of Marlborough v. Lord Godolphin (1750), 2 Ves. Sen. 61; 28 E.R. 41, L.C. ; 
48 Digest (Repl.) 464, 4185. 
Appeal to the Lord Chancellor to determine the question whether certain words in a 
will raised a trust or not. 
The testator, John Garnet, Bishop of Clogher, by his will dated Oct. 12, 1780, gave 
his personal property to Samuel Salt, on trust to pay to several of the defendants certain 
annuities, 


** And, subject to the said annuities, it is my will that the said Samuel Salt, his exe- 
cutors, administrators and assigns, shall and do pay, or permit and suffer, my kins- 
man Peter Pierson, . . . to receive the whole of the residue of the proceeds, interest 
and profit of the said fund, so to be placed out at interest, after the payment of the 
said annuities, for and during the term of his natural life, with the full benefit of the 
said annuities, if they, or any of them, shall cease during his life ; and, from and after 
the death of the said annuitants, I bequeath the said residue to the said Peter 
Pierson, his executors, administrators and assigns ; and it is my dying request to the 
said Peter Pierson, that if he shall die without leaving issue living at his death, that 
the said Peter Pierson do dispose of what fortune he shall receive under this my will, 
to and among the descendants of my late aunt Anne Coppinger, his grandmother. 
-in such manner and proportion as he shall think proper.”’ 


The principal question was whether the terms used in the recited clause were recom- 
mendatory only or imperative, and raised a trust for the descendants of Anne Coppinger. 
‘There were three accessory questions not material to this report. 


Ambler, Scott and Clifford for the plaintiff. 
Price, Selwyn, Robinson and Graham for the defendants. 


SIR LLOYD KENYON, M.R.—The principal question arising on this will is whether 
the clause is to be considered as imperative on Pierson, so as to create a trust, and under 
which the descendants of Anne Coppinger have an interest which cannot be disappointed. 
If it be one of those duties of imperfect obligation (as the civilians term them), which 
bind the moral character of men but where courts of justice cannot interfere, it will not 
entitle me to do it or to go beyond those rules-which have bound the courts. It is better 
to go on the principles by which others have decided than to vary from them, by spelling 
out little circumstances as the ground of determination. 

The principles appear to be those which are recognised by Lorp THurRtow, L.C., in 
Harland v. Trigg (1) and Wynne v. Hawkins (2) that where the property to be given is 
certain, and the objects to whom it is given are certain, there a trust is to be created. It 
would be a lamentable case if this court were to raise a distinction on slight words, such 
as peto, rogo, fidei tue commendo and such expressions of the civil law; and if the de- 


G 
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A cision of cases were to turn on such grounds, property would be very vague. ‘The principles 
were not first laid down by Lorp Tuurtow, but extracted by him, with great wisdom, 
from those on which preceding Chancellors have decided questions of this nature. 
< “eters thes seid to sender v. Chapman (3), which was first heard before Lorp 
} NGTON and afterwards in the House of Lords. It is accurately stated in 1 
Burn’s EccLestasticau Law, tit. Bishops, which says that in this court, a request in a 
B will is imperative, ‘“‘but there ought to be a particular person named, and pointed out.” 
Let us see whether this rule be supported by the cases or whether it be impugned by any. 
Itis sufficient to refer to Harland v. Trigg (1) and Wynne v. Hawkins (2). As tothe other 
cases cited, there is one very apposite to the question, namely, Palmer v. Schribb (4), in 
2 Eq. Cas. ABR. 291, where similar terms to those used in this case were held too general 
to amount to a devise. Although this book is not a book of the first authority, I must be 
C guided by such cases as are in point there, and particularly by a case which contains so 
much sense as induces me to rely on it in conjunction with the other authorities. 
As to the authorities cited on the other side, Bland v. Bland (5) falls within the rule. 
The property was not certain, being the whole of what he should be seised of at his death, 
and leaving him an absolute control over the property during his life. Cunliffe v. Lady 
Cunliffe (6) breaks in on my opinion, and I admit the decree I shall pronounce is in con- 
_ D tradiction toit. It would be absurd to lay a stress on “‘recommend”’ in the one case and 
not on “it is my dying request”’ in the other. The ground on which I distinguish that 
case is that the lords commissioners, in delivering their opinion, rested on Bland v. Bland: 
(5) and Pynsent v. Pynsent (7). This latter is not to be found, but on the note we have of 
Bland v. Bland (5), we may say that case was not like Cunliffe v. Lady Cunliffe (6). 
| Certainty of the property, though one of the sine qua nons, was wanting. As to Harding 
_ Ev. Glyn (8), it goes the whole length of the present case. The reasons are not fully re- 
ported but the words were, “I desire,”’ and they were held imperative. Therefore, where 
the circumstances of certainty of the property and of the object to whom it is given con- 
cur, all the cases warrant me in saying it is a trust, except Cunliffe v. Lady Cunliffe (6), 
which cannot be relied on for the reasons mentioned. 
In Le Maitre v. Bannister (9), the words were: “‘to do justice to A. and her children ; 
¥ but ifany circumstances should occur to make it necessary, the devisee was to be at liberty 
to dispose of it.’’ There, one of the circumstances was wanting, for the devisee could 
dispose during his life. Counsel for the plaintiff has pressed the difficulty and impracti- 
cability of carrying the trust into execution. That argument has no weight with me 
because, if an express trust had been raised it must have been executed, although it 
would have been attended with all the same difficulties and impracticabilities stated in 
G this case. However arduous the trust was, the court must have carried it into execution. 
The argument that being once given, it cannot be given over, for the reason that a fee 
cannot be mounted on a fee, is begging the question, because words creating a fee have, 
in innumerable cases, been cut down by subsequent words to an inferior estate. 
I think no stress can be laid on the words ‘“‘executors, administrators and assigns.” 
It would be equally reasonable to lay stress on the former express estate for life. These 
H reasons and authorities induce me to pronounce that the words are imperative, and 
create a trust in favour of the descendants of Anne Coppinger. 
His Lorpsurp then dealt with the subsidiary questions. 





The plaintiff, Pieter Pierson, appealed to the Lorp CHANCELLOR. 


Ambler for the appellant : The Master of the Rolls was of opinion that Peter Pierson is 

1 not at present, absolutely entitled to the personal property of the testator. The ques- 

tion is simply whether the words before the court amount, in their natural sense, to a 

recommendation or whether they are imperative. If imperative, they must create a 

trust. In the mind of any person not in the profession, there could not be a doubt on 

the construction. ‘The only doubt arises from a prejudice occasioned by the edicts of 
the Roman law and from some cases in our law. 

The decree is not to be supported on sound principles. The Master of the Rolls him- 

self did not think so, for he said that it was what the civilians call a duty of imperfect 

obligation but thought himself bound by authorities. The Roman law did not allow 


t 
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these devises otherwise wee as Preach pis ne sigs acd Wii . 
> persons were drawn in to give legacies BO pre renee: ‘ 

PP icnerate will of A. could not be the will of B; but in our law it may a fi - si 
Roman law, they were all trusts; in our ae bat are not so. The cases of the 

aw refi e omitted from the question. . ; 
ee ets nd 1, 1. 115 and 118, de verbis pee the words a ieee. 
des, opto des, credo te daturum, exigo, desidero uti des. These legacies, ee ere ze 
such, were held captious but were valid as trusts. The Roman law ought, there peta 
to be acted on, as it proceeded on the rule that the will of A. could not be the will of B. 

I shall consider, therefore, what is the law of this court. First, what is the cobs 
sense of the words? Secondly, whether the testator has used them in any other set ; 
Thirdly, if so, whether his intention can take effect? and fourthly, I shall inquire into the 
cases which have been determined. ; ; ' 

The words are not in their own nature imperative. A request ee & power not to 
comply. In this it differs from a requisition. The word “dying, being added i 
‘‘request,’’ does not vary its nature as a request although it makes it more earnest. - 
is only a means of converting it into a trust if the legatee has a mind 80 todo. Itis sai 
that these words may be imperative, and if they are so they must raise a trust. I allow 
there are cases in which they may be imperative, but contend they are not so here. 
Words of request to an executor or to a trustee are imperative, as they are in the execu- 
tion of a power ; but these are the only instances. 

In Clowdsley v. Pelham (10), the testator devised his personal estate to his executor, 
“willing him to pay his debts.’’ The court held that the devisee being appointed exe- 
cutor, the request was imperative. In Vernon v. Vernon (11), Noy. 21, 1737, before Str 
JosEPH JEKYLL, B. Vernon, having a power to make a jointure, covenanted before 
marriage, in consideration of his wife’s fortune, to execute his power and appointed cer- 
tain farms for that purpose. Afterwards, finding that the farms would, after the ex- 
piration of the then leases, sink in value so as not to be equal to the jointure covenanted 
for, he made his will, and thereby ‘‘earnestly requested”’ that his son would make up the 
wife’s jointure £500 a year. The question was whether the son was bound. Clowdsley v. 
Pelham (10) was cited and also Mason v. Limbury (12), where Lorp Tatgor had decided 
differently. The Master of the Rolls said that the covenant would have bound the tes- 
tator’s lands. Here Vernon had only a power. All parties intended the power to be 
executed to its utmost extent but the method they made use of deceived them. As 
Vernon might have directed the execution of the trust, the will was only ancillary to the 
settlement. He, therefore, decreed the son to be bound. 

Thus far the cases go but no further, and the reason is obvious. It is said, however, 
that the object and the persons are in this case certain ; but the object being certain, does 
not tend to create a trust in this case. 

The next question is whether the bishop meant to make it a trust and if he did, 
whether that intent can be effectuated. If he meant it as a trust he might have used 
proper words. He created a trust in Salt to pay the annuities, and when they were paid 
there was to be an end of the trust. Therefore if he did not create a trust for this pur- 
pose, it was not for want of knowing how to create a trust. It is strange if having first 
created a trust, he should afterwards be content with implying a trust from improper 
words if he intended any trust to exist. The court will not understand his will so as to 
make him act inconsistently. It is only a trust in case Pierson should die without 
children. If he meant a trust he certainly would have made it apply whether he had 
children or not. He seems anxious to give his property to Peter Pierson but it is in- 
consistent to give it him in such a way that he will have no power of creating a jointure 
for a wife. If Peter Pierson has children, he takes the property absolutely ; can a trust 
then arise from his having no children? But the testator, in fact, has shown no intention 
of raising any trust whatsoever. i 

Who are the persons to take? All the descendants of Ann Copinger are persons whom 
the testator did not know. How can the trust, if created, be executed ?—It is impossible 
because it is too uncertain who are the beneficiaries. The trust is, therefore, imprac- 
ticable, and it is so loose that it cannot be executed. The words “relation” and “ family” 
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A are as certain as the word “descendants.’’ The court in Anon. (13), says that under the 


term “relations,” none shall take but those who are within the Statute of Distribution. 
In Crosley v. Clare (14),* April 10, 1761, where the devise was held good, by reason of the 
restriction “‘living in or about Sevenoaks, in Kent,’’ the reason given why it otherwise 
(i.e., without that restriction] would have been bad was that it might be endless. 

In the present case, there are fifty-two descendants of Ann Coppinger before the 
court. The present case is as uncertain as Harland v. Trigg (1). There may be five 
hundred descendants of Ann Coppinger at the time of Pierson’s death. It is uncertain 
also who are to take; whether those descendants who shall be alive at the death of 
Pierson or those who were alive at the death of the testator. The trust must not be 
executed in such a way as to be elusory. It, therefore, will not be sufficient to give each 


_ descendant something ; but he cannot discover who is entitled. If he give the whole to 
C one, except one shilling each to such as may appear tq be descendants, it will be no exe- 


cution of the trust. 

The impracticability of the trust rests on the same argument: how is it to be done? 
If it should devolve on the court, how can the court execute it? How shall they decide 
who should take more and who less? The gift is to Peter Pierson, his executors, admini- 
strators and assigns. The limitation afterwards, is mere blunder, like that in the will of 


D Dr. Chandler, Bishop of Durham, where he gave the lands to be purchased by the money 


arising from some of his securities to Richard Cavendish for life, and afterwards gave the 
same to him in fee: see Leslie v. Duke of Devonshire (15). Here the testator meant to 
give the absolute property to Peter Pierson. 

As to the cases which have been determined, in Bland v. Bland (5), Lonp HarpWICKE 
said that the words were not sufficiently strong to raise a trust. Words of request might 


FE leave the subject in the discretion of the party. The words ‘‘so much as he should die 


seised of,’’ showed Sir John Bland might dispose of what he pleased. There was no 
power given to Sir John Bland but what flowed from his interest. Therefore it was no 
trust. In A.-G. v. Hall (16) the court held the limitation over void and the power to 
dispose of the whole resulted from the devisee’s interest. In the present case, as in that, 
there is nothing left. It is like a remainder after a gift in fee. 


I The Master of the Rolls admitted Cunliffe v. Lady Cunliffe (6) to be against his decree 


but said the lords commissioners relied on Bland v. Bland (5), and Pynsent v. Pynsent (7). 
The lords commissioners referred to Bland v. Bland (5) and to Earl of Kinnoul v. Duke of 
Bedford (17), where the devise was held not to raise a trust. In Cunliffe v. Lady Cunliffe 
(6), the sugar-house was not given for any definite time, so that there was ground to 
argue that it was meant only for life. Here the devise to Peter Pierson, his executors, 


G administrators and assigns, repels that argument. His Honour thought Bland v. 


Bland (5) was no authority and, therefore, that Cunliffe v. Lady Cunliffe (6), being 
founded on it, was not. 

I do not know any case on the other side that such words will create a trust, although 
they will operate on a trust when created. Harding v. Glyn (8) is incorrectly reported ; 
the court only determined that it was a limited power. In Duke of Marlborough v. Lord 


H Godolphin (18), in 1750, the codicil was: ‘‘ My further will is, that the legacy to my dear 


wife shall be for her life only, then to be distributed as she by deed or will shall direct.” 
Lorp HarpwIcKE said that was as strong a power as could possibly be given. 


Counsel for the defendant was not called on. 


LORD THURLOW, L.C.—I see no great reason to doubt the propriety of the rule laid 


1 down by the Master of the Rolls. Where the object and the person are both certain, the 





* The testator devised his real estate to be sold, and the money to be divided between 
the descendants of his uncle Thomas Ince, “now living in or about Sevenoaks, in Kent, or 
hereafter residing in any part of England.” Srr THOMAS CLARKE said if the w ee tue 
dants’’ had stood alone, it would have been equivalent to * heirs,” but that the poe Ww Re s 
showed plainly the intent of the testator, and, therefore, all the persons enon a nin t = 
description, must take a share, and decreed the money to be paid among the oe c aie anc 
grandchildren, but a great-grandchild, born after the date of the will was decreed not 


to take. 
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rule must be adhered to. The only question in Cunliffe v. Lady Cunliffe (6), was A 
whether it fell within the rule. Where the words ‘‘peto, rogo, opto des,’’ etc., occur, 
they make a designation of the object and the property must be applied according to that 
designation. 

In this case, the devise only takes an estate for life in the produce of the fund. The 
intention of the testator was that if he had children, he should take an absolute power of 
disposal ; if not, it should go to the descendants of his aunt. Ifthe word used had been B 
‘relations,’ it would go to those within the Statute of Distribution; but, under these 
words, it will go only to such relations as are descendants which is still more limited. 
The decree is right, for the devisee may obtain an absolute power and then there will be 


an end to it. : 
Decree affirmed. 


C 





PAYNE v. CAVE D 


[Court or Kine’s BENCH (Lord Kenyon, C.J., Ashhurst, Buller and Grose, JJ.), 
May 2, 1789] 
[Reported 3 Term Rep. 148; 100 E.R. 502] 
Auction—Sale of goods—Condition that highest bidder shall be purchaser— Withdrawal of 
bid before fall of hammer. K 
A bidder at an auction under the usual conditions that the highest bidder shall be 
the purchaser may retract his bid at any time before the hammer falls, every bid 
being nothing more than an offer which is not binding on either side until it is 
accepted. 


Notes. Considered : Coles v. T'recothick, [1803-13] All E.R.Rep. 14; Warlow v. Harri- 
son (1858), 1 E. & E. 295. Referred to: Routledge v. Grant (1828), 4 Bing. 653. B 
As to offer and acceptance generally, see 8 Hatspury’s Laws (3rd Edn.) 69 et seq. ; 

and for cases see 3 Dicust (Repl.) 20 et seq. 


Case referred to: 
(1) Simon v. Motivos (1766), 3 Burr. 1921; 97 E.R. 1170; 3 Digest (Repl.) 7, 48. 


Motion by the plaintiff for a rule nisi to set aside a nonsuit in an action for money due G 
under a contract of sale by auction. 

The declaration stated that the plaintiff, on Sept. 22, 1788, was possessed of a certain 
worm-tub and a pewter worm in the same, which were then and there about to be sold b 
public auction by one 8.M. the agent of the plaintiff in that behalf. The conditions of 
sale were to be the usual conditions of sale of goods sold by auction, of all which premises 
the defendant had notice. Thereupon the defendant, in consideration that the plaintiff, H 
at the special instance and request of the defendant, undertook and promised a erform 
the conditions of the sale, to be performed by the plaintiff as seller, shdettee and 
aed ae plaintiff to perform the conditions of the sale, to be performed on the part 

The plaintiff averred that the conditions of sale, hereinafter mentioned, are usual 
conditions of sale of goods sold by auction, to wit, that the highest bidder should be ite I 
purchaser and should deposit five shillings in the pound, and that if the lot purch i 
were not paid for and taken away in two days’ time, it should be put up again as sold 
The declaration then stated that the defendant became the purchaser of the lot cae 
tion for £40 and was requested to pay the usual deposit, which he refused wy ES “it 

At the trial before Lorp Kenyon, plaintiff’s counsel opened the case ‘hue’ Th d 
eee in ee * an auction ; there were several bidders of whom the decease 
was the last, and who id £40; the auctioneer dwelt on t iddi rhi 
fendant said: “* Why do you dwell? You will not get cae eee ee ae 


A 
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pont ee the worm weighed at least 1,300 cwt. and was worth more than £40. The 
efen mae then asked him whether he would warrant it to weigh so much, and receiving 
~ —. im in the negative, he then declared that he would not take it and refused to pay 
orit. It was re-sold on a subsequent day’s sale for £30 to the defendant against whom 
the action was brought for the difference. 

Bec KENYON being of opinion, on this statement of the case, that the defendant was 
at li erty to withdraw his bidding any time before the hammer was knocked down 
nonsuited the plaintiff. 


Walton for the plaintiff, now moved to set aside the nonsuit: The bidder is bound by 
the conditions of the sale to abide by his bidding and cannot retract. By the act of 
bidding, he acceded to those conditions, one of which was that the highest bidder should 


~__ bethe buyer. The hammer is suspended, not for the benefit of the bidder or to give him 


C 


G 





an opportunity of repenting, but for the benefit of the seller. In the meantime the per- 
son who bids last is a conditional purchaser if nobody bids more. Otherwise it is in the 
power of any person to injure the vendor, because all the former biddings are discharged 
by the last ; and, as happened in this instance, the goods may thereby ultimately be sold 
for less than the person who was last out-bid would have given for them. Simon v. 
Motivos (1), does not apply ; it turned on the Statute of Frauds. 


Per CurtaM: The nonsuit is very proper. The auctioneer is the agent of the vendor 
and the assent of both parties is necessary to make the contract binding. That is signi- 
fied on the part of the seller by knocking down the hammer which was not done here till 
the defendant had retracted. An auction is not unaptly called locus pcenitentiz. 
Every bidding is nothing more than an offer on one side which is not binding on either 
side till it is assented to. But according to what is now contended for, one party would 


be bound by the offer and the other not, which can never be allowed. 
Rule refused. 





HARRIS v. WATSON 


[Court or Kina’s Bencu (Lord Kenyon, C.J.), Trinity Term, 1791 | 
{Reported Peake, 72; 170 E.R. 94] 


Shipping—Seamen—Wages—Extra wages—Right to extra wages in consideration of 
seaman doing more than ordinary duty in navigating ship in distress. 

A promise by the captain of a ship to pay a seaman extra wages in consideration of 
his performing more than the ordinary share of duty in navigating the ship, which was 
in distress, held to be unenforceable on the ground of public policy, for (per Lorp 
Kenyon, C.J.), if sailors were in all events to have their wages and in times of danger 
entitled to insist on an extra charge on such a promise as this they would in many 
cases suffer the ship to sink unless the captain would pay any extravagant demand 
they might think proper to make. ; 

Notes. Applied: Stilk v. Myrick (1809), 2 Camp. 317. Distinguished : Clutterbuck v. 
Coffin (1842), 1 Dowl.N.S. 479. Applied: Harris v. Carter (1854), 3 E. & B. 559. 
Referred to: Frazer v. Hatton (1857), 2 C.B.N.S. 512. 

As to agreement for extra remuneration, see 35 Hauspury’s Laws (3rd Edn.) 169; 
and for cases see 42 Dicrst (Repl.) 704. 

Action for breach of contract. 

The first count of the declaration stated that the plaintiff was a seaman on board the 
ship Alexander, of which the defendant was master and commander, and which was 
bound on a voyage to Lisbon. While the ship was on her voyage, the defendant, in 
consideration that the plaintiff would perform some extra work in navigating the ship, 
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promised to pay him five guineas over and above his common wages. ae We 
other counts for work and labour. The plaintiff proved that the ship being gi fal te : 
the defendant, to induce the seamen to exert themselves, made the promise stated in 
first count. 


LORD KENYON, C.J.—If this action was to be supported, it would materially oie 
the navigation of this kingdom. It has been long since determined, that when the oy 
is lost, the wages are also lost [see now s. 157 of the Merchant Shipping Act, 189 2 2 
Hatspury’s StaTurss (2nd Edn.) 484]. This rule was founded on a principle of policy, 
for if sailors were in all events to have their wages, and in times of danger entitled to 
insist on an extra charge on such a promise as this, they would in many cases. suffer 
ship to sink unless the captain would pay any extravagant demand they might think 
proper to make. 


Nonsuit. 


* 


TWINING v. MORRICE AND OTHERS 
TAGGART v. TWINING AND OTHERS 


[Rotts Court (Sir Lloyd Kenyon, M.R.), Easter Term, 1788] 
[Reported 2 Bro.C.C. 326; 29 E.R. 182] 


Specific Performance—Refusal of decree—Vendors’ agent bidding at auction for pur- 
chaser—Damping of sale. 

At the sale of an estate by public auction the plaintiff asked B., who unknown to 
him was employed by the defendants, the vendors, as their solicitor, but was not 
employed by them to bid at the auction, to bid for the estate for him. No person 
bid at the sale except B. and the bidders of the vendors, and the estate was knocked 
down to B. After the sale it was discovered that the estate had been sold under a 
mistake as to its tenure and the vendors refused to execute the conveyances. In an 
action by the plaintiff for specific performance, the vendors gave evidence to prove 
that at the sale B. was considered as their agent and that his bidding had been pre- 
judicial to the sale. 

Held: as B. was known to be the vendors’ agent and was in fact the only real 

bidder it was likely that persons present at the sale might think that he bid for the 
vendors ; on the evidence this did damp the sale so that it did not proceed with so 
much advantage as it otherwise might have done ; and consequently specific perfor- 
mance of the contract would not be decreed. 


Notes. The conditions of sale by auction of any land must now state whether such 


C 


i 


land will be sold without reserve or subject to a reserved price. If it is stated that such H 


land will be sold without reserve the employment by the seller of a puffer renders the sale 
invalid both at law and in equity. See the Sale of Land by Auction Act, 1867 (2 Hats- 
BURY’S STATUTES (2nd Edn.) 48). 

Considered : T'ownshend v. Stangroom (1801), 6 Ves. 328; Mortlock v. Buller, [1803-13] 
All E.R.Rep. 22. Distinguished: Mason v. Armitage (1806), 13 Ves. 25. Applied: 
Cutts v. Salmon (1852), 21 L.J.Ch. 750. . Referred to: Ex parte Lacey (1802), 6 Ves. 
625 ; Ex parte Bennett (1805), 10 Ves. 381 ; Smith v. Clarke (1806), 12 Ves. 477; Downes v. 
Grazebrook, [1814-23] All E.R. Rep. 300; White v. Cuddon (1842), 8 Cl. & Fin. 766. 

As to oppressiveness of contract, see 36 Hatspury’s Laws (3rd Edn.) 299; and for 
cases see 44 Dicrst (Repl.) 48 et seq. 

Case referred to: 
(1) Beawell v. Christie (1776), 1 Cowp. 395; 98 E.R. 1150; 3 Digest (Repl.) 13, 93. 


Bill for specific performance of a contract for the sale of an estate by auction, and eross- 
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bill praying that the biddings made on behalf of the plaintiff might be set aside as fraudu- 
lent and void against the vendors, and other relief. 

: James Whitchurch, being seised of a copyhold estate, consisting of a mansion called 
York House, and lands, situate at Twickenham, Com. Middlesex, held of the manor of 
Isleworth Sion (except a small part which lay in the manor of Twickenham), and having 
surrendered them to the uses of his will, made his will, dated Dec. 21, 1782, and after- 
wards a codicil, dated Mar. 1, 1785, and thereby devised the premises to the defendants 
Morrice, Taggart, and Addison, in trust to sell the same, and to apply the money arising 
from the sale as therein directed, under which the defendant Taggart was beneficially 
interested ; and appointed them executors. The testator died in February, 1786, and the 
executors, being desirous of selling the estates, in pursuance of the directions of the will, 
employed Messrs. Skinner & Co. as the auctioneers, who advertised the estate for sale, 
and especially lot one, which was the mansion-house, was in the conditions of sale de- 
scribed as copyhold of inheritance, held of the manor of Sion, at a small quit-rent and 
fine certain, which renders it equal in value to freehold. 

Prior to the sale, it was agreed among the vendors that the first lot should not be sold 
for less than £2,000, and if that should be sold for that price, the others should go for 
what they could fetch. Mr. Blake, who was solicitor for the sellers, was present at that 
meeting, and knew what was settled with respect to the price, but was not employed by 
the vendors to bid for them, but other persons were employed for that purpose. After- 
wards, at the place of sale, the plaintiff Mr. Twining, seeing Mr. Blake, held some con- 
versation with him, and desired him to bid for the estate for him (Mr. Twining). The 
lots were put up to sale, and Mr. Blake bid £1,500 for lot one, and afterwards, in con- 
sequence of one of the vendors’ bidders bidding against him, he bid £2,000, at which 
price the lot was knocked down to him, and he afterwards bid, for lot two, £170, and for 
lot three, £280, at which prices these lots were also knocked down to him, and he paid 
the deposit according to the conditions of sale. No person bid at the sale but Mr. Blake, 
and the bidders for the vendors. 

After the sale, the defendant Addison, one of the executors, found among the testator’s 
papers deeds and writings, by which it was discovered that the mansion called York 
House, and the lands thereto belonging, which were the principal part of the estates sold, 
were freehold, and particularly the conveyance thereof to the testator as such, by lease 
and release of July 15 and 16, 1746, and that only a small part was copyhold, held of the 
manor of Sion, upon which the defendant Taggart wrote to Mr. Blake, as attorney for 
Mr. Twining, desiring Mr. Twining would relinquish his purchase, on two grounds: 
(i) That the defendants had been deceived by Mr. Blake, whom they considered as their 
agent, bidding for Mr. Twining. (ii) that the estates had been sold under a mistake as to 
their tenure. Upon Mr. Twining declining to relinquish the purchase, the defendant 
Taggart refused to execute conveyances of the premises : upon which the plaintiff filed the 
present bill for a specific performance. 

The defendants Taggart and Addison, by their answers, swore that at the time of the 
sale they believed that Mr. Blake was bidding for the vendors, and Taggart filed a cross- 
bill against Twining and Blake, stating the same thing, and praying that the biddings 
might be set aside as fraudulent and void against him ; or if the court should he of opinion 
that the biddings were fairly made by Blake on behalf of Twining, that Blake might 
answer to him (Taggart) for the difference between the sums of money at which the pre- 
mises were knocked down to him at the sale, and their real value at the time, and an 
account or issue directed for that purpose. Mr. Twining, by his answer to the cross-bill, 
stated his meeting with Blake as accidental, and that not choosing to bid himself, he 
desired him to bid for him, and that Blake actually did so, and that he knew nothing of 
Blake’s acting as attorney for the vendors. Mr. Blake, by his answer to the cross-bill, 
stated that he bid for Mr. Twining, and not as the agent of the vendors. 

The defendants read evidence to prove that Blake was considered at the sale as the 
agent of the vendors; particularly Thomas Southcombe, who swore that he did not be- 
lieve that the persons present considered the estates as sold, but that they had been 
bought in by the defendant Blake on behalf of the vendors, and that he attended 
as attorney for them; and George Adney, who swore to the same effect, and that he 


at 
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believed that the bidding of the defendant Blake was prejudicial to the sale, for that 
Southcombe had informed him he would have bid a larger sum at the sale, if he had 
believed that the defendant Blake had bid for himself, or any other person, save the 


vendors. 


Scott and Finch for the plaintiff Twining. 
Mansfield, Hardinge and Mitford for the defendants. 
Madocks and Stratford, for Blake. 


SIR LLOYD KENYON, M.R.—These are two bills, the first filed by Mr. Twining for a 
specific performance of the contract for the sale. The second by Mr. Taggart, im- 
peaching the sale, and praying that it may be set aside; or if not so, praying a remedy 
against Mr. Blake. ; 

The principal question, on the first bill, is with respect to the specific performance, 
and it is admitted, on all hands, that it is not every contract which is entered into that a 
court of equity will carry into execution. Several points have been made whether this 
is such a contract as should be carried into execution. The first is with respect to value, 
but I think the evidence is not conclusive on that subject ; it is not such as to assist the 
vendor a great deal as to the transaction. Neither do I think any blame is to be im- 
puted to Mr. Blake. With respect to the intelligence communicated to Skinner & Co., I 
think that would not afford a ground for successfully resisting the specific performance ; 
the estate seems pretty nearly equal in value, whether it be freehold or copyhold. Per- 
haps, in the converse, if represented as freehold, and turning out copyhold, it might not 
hold; because the party buying might particularly wish for a freehold estate, but on the 
vendor’s side, it does not hold—nil operatur. 

The ground I shall go upon leaves the character of all parties unimpeached. The sale 
intended was a sale by auction, where everyone who would might bid : if anything, there- 
fore, happened that would cast a damp upon the sale, it must be hurtful to the vendor. 
With respect to bidders being employed for the vendors, I do not say the doctrine in Bex- 
well v. Christie (1) is wrong, but everybody knows that such persons are constantly em- 
ployed. It is said that if those persons were known, it would be inconvenient and 
detrimental, because it would deter fair bidders: but if it was the idea of the persons 
present at this sale that Mr. Blake was such a bidder, it was detrimental to the vendors. 
Here he was known to be the agent of the vendors, he began early as a bidder, and in fact 
was the only real bidder. It is likely that he should be thought, by the persons present, to 
bid for the vendors, and if I believe the witnesses, I must believe that it did chill the sale. 
Into this situation he was brought by the conference with Mr. Twining. The fair con- 
sequence is that the sale did not proceed with so much advantage as it otherwise would 
have done. Counsel for the plaintiff, Twining, said that if I thought the persons in the 
room thought Mr. Blake a puffer, it was thinking him what the law would not allow him 
to be; I cannot say I think so, as they knew the practice to be to employ such persons. 
By an inadvertent act, Mr. Blake was in a situation which hurt the sale, and was put 
into that situation by Mr. Twining. It is, therefore, not such a case that I can decree a 
specific performance, I will not set the contract aside, but will leave the plaintiff to his 
remedy at law. 


Bills dismissed. 


F 


G 
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TYRIE v. FLETCHER 


< Nya icarcaty a (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 
[Reported 2 Cowp. 666; cited in 2 Doug.K.B. at p. 784; 98 E.R. 1297] 
Insurance—Marine insurance—Insurance on ship “‘at and from L. to any other port 
for twelve months "— Divisibility of risk—A pportionment of premium. 

The policy of insurance on a ship was “at and from London to any port or place, 
where or whatsoever, for twelve months, from Aug. 19, 1776, to Aug. 19, 1777, both 
days inclusive, at £9 per cent. warranted free from captures and seizures by the 

C Americans and the consequences thereof.” The ship sailed from the port of London 
and was taken by an American privateer about two months afterwards. Inanaction 
by the insured to recover a proportionable part of the premium which he had paid, 

Held: the contract was one entire contract and once the risk had begun no part 
of the premium was returnable. } 


Notes. The return of the premium is dealt with in ss. 82-84 of the Marine Insurance 
D Act, 1906 (13 Hauspury’s Srarurss (2nd Edn.) 54). 
Followed: Bermon v. Woodbridge (1781), 2 Doug.K.B. 781; Loraine v. Thomlinson 
(1781), 2 Doug.K.B. 585. Distinguished: Bradford v. Symondson (1881), 45 L.T. 364. 
As to recovery of premiums, see 22 HatsBpury’s Laws (3rd Edn.) 167 et seq. ; and for 
cases see 29 Dicxst (Repl.) 350 et seq. 


Cases referred to: , 
E (1) Stevenson v. Snow (1761), 3 Burr. 1237; 1 Wm. BI. 318; 97 E.R. 808; 29 Digest 
(Repl.) 59, 129. 
(2) Bond v. Nutt (1777), 2 Cowp. 601 ; 98 E.R. 1262 ; 29 Digest (Repl.) 205, 1452. 


Action on the case for money had and received to the plaintiff’s use, brought by the 
plaintiff, the insured in a policy of insurance, against the defendant, the underwriter, 
F for a return of part of the premium. The cause was tried before Lornp MANSFIELD, C.J., 
at Guildhall, and a verdict by consent was found for the plaintiff, subject to the opinion 
of the court on the question whether, under the circumstances of the case, a proportion- 
able part of the premium ought to be returned or not. Ifthe court should be of opinion 
that a proportionable part of the premium ought not to be returned, then a nonsuit was 
to be entered. It now came before the court upon a rule to show cause why a nonsuit 
G should not be entered. 
The policy of insurance was on the ship Jsabella, 


‘*at and from London to any port or place, where or whatsoever, for twelve months, 
from Aug. 19, 1776, to Aug. 19, 1777, both days inclusive, at £9 per cent. warranted 
free from captures and seizures by the Americans, and the consequences thereof.” 


Fy In all other respects it was in the common form, against all perils of the sea, etc. The 
ship sailed from the port of London, and was taken by an American privateer about two 


months afterwards. 


Dunning and Davenport, for the plaintiff, showed cause against the rule. 
Wallace and Baldwin for the defendant, supported the rule. 


1 LORD MANSFIELD, C.J.—It was very proper to save this case for the opinion of the 
court, because in all mercantile transactions, certainty is of much more consequence 
than which way the point is decided; and more especially so in the case of policies of 
insurance ; because, if the parties do not choose to contract according to the established 
rule, they are at liberty as between themselves to vary it. This case is stripped of every 
authority. There is no case or practice in point; and, therefore, we must argue from 
the general principles applicable to all policies of insurance. 

I take it there are two general rules established applicable to this question. The first 
is that where the risk has not been run, whether its not having been run was owing to the 
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fault, pleasure, or will of the insured, or to any other cause, the penien: ver bat A 
turned: because a policy of insurance is a contract of indemnity [see now 8. 84 (: ) A 

the Marine Insurance Act, 1906]. The underwriter receives @ premium for running % 
risk of indemnifying the insured, and whatever cause it be owing to, if he does not runt ri 
risk, the consideration for which the premium or money was put into his hands, fails, and, 
therefore, he ought to return it. Another rule is that if that risk of the contract of in- } 
demnity has once commenced, there shall be no apportionment or return of premium 
afterwards. For though the premium is estimated, and the isk depends upon the nature 
and length of the voyage, yet, if it has commenced, though it be only for twenty-four 
hours or less, the risk is run; the contract is for the whole entire risk, and no part of the 
consideration shall be returned: and yet, it is as easy to apportion for the length of the 
voyage, as it is for the time. Ifa ship had been insured to the East Indies agreeably to . 
the terms of the policy in this case, and had been taken twenty-four hours after the risk C 
was begun, by an American captor, there is not a colour to say that there should have. 
been a return of premium. ao. ae 

So much then, is clear ; and, indeed, perfectly agreeable to the ground of determination 
in Stevenson v. Snow (1). For in that case, the intention of the parties, the nature of the 
contract, and the consequences of it, spoke manifestly two insurances, and a division 
between them. The first object of the insurance was from London to Halifax: but ifthe [PD 
ship did not depart from Portsmouth with convoy (particularly naming the ship ap- 
pointed to be convoy), then, there was to be no contract from Portsmouth to Halifax: 
why then, the parties have said, “‘ we make a contract from London to Halifax, but on a 
certain contingency it shall only be a contract from London to Portsmouth.” That 
contingency not happening, reduced it in fact to a contract from London to Portsmouth 
only. The whole argument turned upon that distinction. Mr. Yarrs, who was for the E 
plaintiff, put it strongly upon that head; and all the judges, in delivering their opinion, 
lay the stress upon the contract comprising two distinct conditions, and considering the 
voyage as being in fact two voyages: and it was the equitable way of considering it ; for, 
though it was at first consolidated by the parties, there was a defeasance afterwards, 
though not in words. I think Witmot, J., put it particularly on that ground, but it was 
the opinion of the whole court. There was a usage also found by the jury in that case, 
that it was customary to return a proportionable part of the premium in such like cases, 
but they could not say what part. The court rejected this as a usage for the uncertainty ; 
but they argue from it, that there being such a custom, plainly showed the general sense 
of merchants as to the propriety of returning a part of the premium in such cases: and 
there can be no doubt of the reasonableness of the thing. 

There has been an instance put of a policy where the measure is by time, which seems ( 
to me to be very strong and apposite to the present case ; and that is, an insurance on a 
man’s life for twelve months. There can be no doubt but the risk there is constituted 
by the measure of time, and depends entirely upon it, for the underwriter would demand 
double the premium for two years, that he would take to insure the same life for one 
year only. In such policies there is a general exception against suicide. If the person 
puts an end to his own life the next day, or a month after, or at any other period within }{ 
the twelve months, there never was an idea in any man’s breast that part of the premium 
should be returned. 

A case of general practice was put by counsel for the plaintiff, where the words of the 
policy are : “At and from, provided the ship shall sail on or before Aug. 1.’ Counsel for 
the defendant considers in that case, that the whole policy would depend upon the ship 
sailing before the stated day. Ido not think so. On the contrary, I think with counsel [ 
for the plaintiff, that cannot be. A loss in port before the day appointed for the ship’s 
departure, can never be coupled with a contingency after the day ; but if a question were 
to arise about it, as at present advised, I should incline to be of opinion that it would fall 
within the reasoning of the determination in Stevenson v. Snow (1); and that there were 
two parts or contracts of insurance, with distinct conditions. The first is, I insure the 
ship in port, provided she is lost in port before Aug. 1; and secondly, if she is not lost in 
port, I insure her then during her voyage from Aug. 1, until she reaches the port specified 
inthe policy. The loss in port must happen, before the risk upon the voyage could com- 
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er and vice versa, the risk in port must cease the moment the risk upon the voyage 
regan. 

Let us see then what the agreement of the parties is in the present case. They might 
have insured from two months to two months ; or in any less or greater proportion, if 
they had thought proper so to do; but the fact is, that they have made no division of 
time at all, but the contract entered into is one entire contract from Aug. 19, 1776, to 
Aug. 19, 1777 ; which is the same as if it had been expressly said by the insured: “‘If you 
the underwriter will insure me for twelve months, I will give you an entire sum ; but I will 
not have any apportionment.’ The ship sails, and the underwriter runs the risk for two 
months. No part of the premium then shall be returned. I cannot say if there had 
been a recapture before the expiration of the twelve months that the policy would not 
have revived. ; 


ASTON, J.—This case depends on the words of the policy. I am of opinion it is one 
entire contract at a certain gross sum of £9 per cent. for a certain period of time, viz., 
twelve months, and that no division is to be implied. The determination in Stevenson v. 
Snow (1) went expressly upon this consideration, that there were two distinct voyages and 
no consideration received by the insured for the premium upon the second voyage. 
There certainly was not, for there never was any point of time when any risk was run 
from Portsmouth. In Bond v. Nutt (2), the losses insured against were distinct, and 
uneonnected with each other. First, loss of the ship in port, if any should happen there ; 
secondly a loss in her passage home, provided she sailed on a certain day. The risk in 
some policies may be distinct and divisible in its nature. In the case of an insurance 
upon a life the sum is lumped, and the time is lumped for the year. So in this case I 
think the contract is one entire contract ; and, therefore, that there ought to be no return 


of premium. 


WILLES and ASHHURST, JJ., concurred. 


Nonsuit entered. 
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HISCOX v. GREENWOOD 


[Court or Kine@’s Brncu (Lord Ellenborough, C.J.), June 11, 1802} 
[Reported 4 Esp. 174] . 
Lien—Repairer’s lien—Unauthorised employment of tradesman by servant to repair 
master’s property. 

Where a servant employed a tradesman, who had not been employed before by 
his master, to do work on his master’s chaise, without any express authority from 
his master, and the tradesman did the work without inquiring of the master if the 
order was given, by his authority, 

Held: a lien must be derived from legitimate authority, and unless the master had 
been in the habit of employing the tradesman in the way of his trade it was not in 
the power of the servant to bind him to contracts of which he had no knowledge 
and gave no assent, and, therefore the tradesman had no lien on the chaise for the 
work done by him. 

Notes. Referred to: Pennington v. Reliance Motor Works, Ltd., [1922] All E.R.Rep. 
466. 

As to lien for work done, see 24 Hatspury’s Laws (3rd Edn.) 152 et seq. ; and for 
cases see 32 Diaxst (Repl.) 286 et seq. As to implied authority of servant to pledge 
master’s credit, see 25 HatsBury’s Laws (3rd Edn.) 530; and for cases see 1 DIGEST 
(Repl.) 407 et seq. 


Action of trover for a one-horse chaise. 

The plaintiff stated that the chaise having been broken by the negligence of his servant, 
and without his knowledge, that the servant had, without acquainting him, and without 
any orders from him, taken the chaise to the defendant, who was a coachmaker, to get it 
repaired. The defendant had never been employed by the plaintiff as his coachmaker, or 
to do any work for him. Some repairs had been done to it to a very small amount. 
The defendant refused to deliver it up till paid the amount of his demand, contending 
that he had a lien on the chaise, on account of the work which he had done to it. 


Gibbs and Garrow for the defendant. 
LORD ELLENBOROUGH, C.J., said that the defendant had no right to hold the chaise 


asalien. Whatever claim of that sort he might have, he must derive it from legitimate 


authority. Unless the master had been in the habit of employing the tradesman in the 


-way of his trade, it should not be in the power of the servant to bind him to contracts of 


which he had no knowledge and gave no assent. It was the duty of the tradesman, when 
he was employed, to have inquired of the principal if the order was given by his authority ; 
but having neglected to do so here, and the master having never employed him, the master 
was not liable to the demand ; and the detainer of the chaise was unlawful. 


Verdict for plaintiff. 
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MUCKLESTON AND OTHERS v. BROWN AND ANOTHER 


([Lorp CHANCELLOR’s CouRT (Lord Eldon, L.C.), May 6, 8, 1801] 


[Reported 6 Ves. 52; 31 E.R. 934] 
Trust—Secret trust—Enforcement—Evasion of law. 
A court of equity will not enforce the carrying out of a secret trust ifit is designed to 
evade some provision of the law, e.g., a breach of the Statute of Frauds or of the 


Statutes of Mortmain (repealed by s. 38 of the Charities Act, 1960: 40 HaLspury’s 
STATUTES (2nd Edn.) 168). 


Notes. Distinguished: Paine v. Hall (1812), 18 Ves. 475. Considered: Lomax v. 
Ripley (1855), 3 Sm. & G. 48; Wallgrave v. Tebbs (1855), 2 K. & J. 313; Johnstone v. 
Hamilton (1865), 5 Giff. 30. Followed: Re Boyes, Boyes v. Carritt (1884), 26 Ch.D. 531. 
Referred to: Stickland v. Aldridge, [1803-13] All E.R.Rep. 554; Podmore v. Gunning 
(1836), 7 Sim. 644; Briggs v. Penny (1849), 3 De G. & Sm. 525; Wood v. Midgley (1854) 
5 De G.M. & G. 41. 

As to secret trusts, see 38 Hatspury’s Laws (3rd Edn.) 843-847. For cases see 47 
DicEst (Repl.) 63-71. 


> 


Cases referred to: 
(1) Adlington v. Cann (1744), 3 Atk. 141; 26 E.R. 885, L.C. ; 8 Digest (Repl.) 386, 799. 
(2) A.-G. v. Duplessis (1752), Park. 144; 145 E.R. 739; affirmed sub nom. Duplessis 
v. A.-G. (1753), 1 Bro. Parl. Cas. 415, H.L. ; 18 Digest (Repl.) 68, 539. 
(3) Bishop v. Talbot (1772), cited in 6 Ves. 60; 31 E.R. 938; 8 Digest (Repl.) 386, 793. 
(4) Cottington v. Fletcher (1741), 2 Atk. 155; 26 E.R. 498, L.C.; 19 Digest (Repl.) 568, 
4084. 


Bill for a declaration in administration proceedings. 

The bill stated that the plaintiffs were co-heirs at law of Isaac Hawkins who, being 
seised of the manor and estates of Overseal in the county of Leicester, applied to the 
defendants Isaac Hawkins Brown, and the Rev. Thomas Gisborne, and to the Rev. 
John Hepworth, to act as trustees in the execution of certain trusts upon which he had 
devised or bequeathed, or proposed to devise or bequeath, all the residue of his real and 
personal estate not otherwise disposed of, and that, they or some or one of them having 
agreed to take upon themselves or himself the execution of the trusts, as Hawkins did 
then or should duly declare, he made his will, dated Aug. 9, 1793, reciting that the plain- 
tiffs were his co-heirs, specifically devising certain estates to each of them and to another 
person respectively in fee, and giving several legacies. As to all and every other his real 
estates whatsoever and wheresoever not before disposed of and the residue of his per- 
sonal estate, subject to the payment of his debts and legacies, he gave and devised the 
said real and personal estates to his good friend and relation Isaac Hawkins Brown, also 
to his kinsman the Rev. Thomas Gisborne, and John Hepworth, rector of Eggington, in 
the county of Derby, and their heirs, and he appointed them to be executors of that his 
will. 

By a codicil, dated Nov. 29, 1796, the testator reciting that since the making his will he 
had purchased two small farms, one at Overseal the other at Hilton, in the county of 
Derby, gave and devised such farm and all his lands and estates at Hilton to the Rev. 
Thomas Gisborne and his heirs for ever, and as to the farm at Overseal he devised it to 
Gisborne and Brown and to their heirs ‘‘upon trust for the like uses and purposes as my 
manor and estate at Overseal now stand limited.” He then gave several legacies ; con- 
cluding with legacies to Brown and Gisborne of £1,000 each ; all which legacies or sums of 
money he directed to be paid to the several legatees by the executors named in his will 
within twelve months after his decease. 

The bill further stated that Hepworth died in the lifetime of the testator in 1795 and 
the testator died on Feb. 6, 1800; that the defendants entered upon and took possession 


cof the residue of the testator’s real and personal estates ; that the manor of Overseal was 


not specifically devised, but was included in and passed by the general devise of all the 


re 
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residue of his real estates ; that no use or purpose was by the will or otherwise declared of 
the same ; and it appeared by the codicil that the manor and estates at Overseal should be 
held by Brown, Gisborne, and Hepworth, upon certain trusts. The bill then stated the 
contentions of the defendants, that the plaintiffs were not entitled as co-heirs to the 
residue of the real estates, the same being by the will and codicil devised to the defendants 
absolutely, and charged, that it was manifest from the codicil that the devise was to them 
as trustees, and that the testator did not intend them to take any beneficial interest in the 
residue of his real and personal estates. The plaintiffs said that they were so fully con- 
vinced that such was the purpose and intention, that they had repeatedly acknowledged 
the same, particularly Gisborne in a letter to Brown, which, as far as it was material, was 
in the following terms: 


“Tt was as early as the spring of 1789, and probably earlier, that the testator 
explained his intentions and wishes on the subject in question tome. To the best of 
my recollection the testator stated that he proposed to bequeath to his heirg-at-law 
in certain proportions the estates he had inherited ; and, after providing for Miss 
Wilkinson, and, I presume, for any specific legacies, to bequeath the whole residuum 
of his estates real and personal to his executors, not, however, for their private 
emoluments, but in full confidence that comformably to his intentions they would 
have laid out the whole of it in charity or for charitable uses. I think those were the 
precise terms ; and am certain they fully explain his meaning. He then mentioned 
the other executors and proposed to me to be a third; to which I assented, and as- 
sured him I would faithfully perform according to his intentions my share of the 
trusts (for so I considered it) if it should ever devolve upon me. He said we must 
repay ourselves out of the residuum all expenses incurred in executing his intentions. 
I understood him also to mean that we were not to have any specific legacies. I 
have a faint recollection that he said we might keep what we thought fit for our 
trouble, but I did not hear him say anything that would have authorised me, even 
supposing he had left me no specific legacy, to retain for my own use, had I been so 
disposed, anything material, and I have no idea I should have thought it right to 
have taken anything. J understood him to have had public charities, primarily at 
least, in his own view, though I do not say, exclusively. Though I cannot absolutely 
recollect his using the word ‘private,’ I am particularly sure that appropriating to 
private charity whatever we might find ourselves legally excluded from assigning 
to public charities would fulfil the spirit of his intention. JI expressed my wishes 
to him that his will should specify that the bequest was not intended for our private 
emolument, but for charity, but he intimated decidedly that it would not be done 
without invalidating the bequest. Whether he distinctly named the mortmain or 
other statutes, as those, which in that case would destroy the bequest, I cannot say 
positively. JI asked him to give me some information as to the particular kind of 
charity to which he would have his executors appropriate part or the whole of his 
bequest, but he always replied that’ we should be the best judges, or to that import. 
I requested written directions. His answer did not excite in me any hope that he 
would give any. He once said it would be very large, approaching £200,000. Many 
years after the original disclosure of his intentions he expressed a wish that a farm he 
had purchased should go to the benefit of the descendants of the family, from 
which he purchased, and said he must do something for the poor of Barton, talking 


of settling £12 a year or some such sum. His conversation afterwards threw no 
further light upon his intention.” 


The bill then set forth a statement, drawn out by the defendant Brown, of his con- 


versations with the testator, and his opinion of the intention ; the material parts of which 
are, as follows: 


“February 10, 1800. The first time I saw him after Mrs. Hawkins’s death he said 
he intended to leave the residue of his real and personal estate to me and Gisborne, 
giving reason to suppose we should have discretionary powers as to the application 
unless we received particular directions, which I expected. I considered it to be his 
intention that a considerable part was to be disposed to charitable uses, and another 


A 
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part, perhaps considerable, was to be given in private donations, not only to those 
who were objects of charity but to persons who had claims upon his generosity oF 
of whom he described and all of whom I hoped he would have maeneisned an, eae. 
papers of his own writing, and that a third part I might legally reserve to my own use 
though it was never my intention to do so, because he said, I might keep hat I 
pleased to myself. The impression on my mind was not altered by subsequent 
conversations, except in the following particulars. He told me he had made another 
will but had not made any alterations (except as to executors). He told me he in- 
tended to leave me a specific legacy, which I guessed to be £1,000. In one conversa- 
tion I said to him the real estate might be affected by the mortmain Act. He said 
it was impossible, because I and Gisborne or the other executors (for I do not rock 
lect whether it was after the alteration in the trusts) would have the full legal right 
to the whole residue. The distribution would be our own act and deed : or to that 
purport.”’ ' 
The bill further stated that the defendants contended that the testator had by some 
writing or otherwise declared the trusts on which they and Hepworth were intended to 
take the residue of the real estate, and that they were willing to hold the said estate to and 
for the objects of such trusts. The plaintiffs said that the testator had not legally or in 
any effective manner declared the trusts, and, that if he had declared the same, they 
were as to the real estate of the testator of which he was seised at the time of his death 
null and void. They prayed a discovery and that the plaintiffs might be declared en- 
titled as co-heirs to the residue of the testator’s real estates, an account of the residue of 
the real estates, the rents and profits received by the defendants, and general relief. 
The defendants put in a general demurrer to the discovery and relief. 


Spencer Perceval, Romilly and Cox, for the defendants, supported of the demurrer. 
Mansfield, Lloyd and Fonblanque for the plaintiffs. 


LORD ELDON, L.C.—This bill is filed both for discovery and relief. [H1s LorpsHIP 
dealt with a point of practice which does not now call for report, and continued :] Inde- 
pendently of that, in my view of the case this demurrer cannot be maintained. I have 
not any conception that any answer the defendants ever will put in will vary the case, 
but I must suppose that it is possible that they may on their oath give a different 
account from that which the bill alleges they have given. It is not immaterial that the 
suggestion of the bill that the testator applied to them to act as trustees is much fortified 
in Gisborne’s letter, for it admits that he had communication with the testator as early 
as 1789. The allegation is that he applied to them to act as trustees in the execution of 
certain trusts upon which he had devised or bequeathed, or proposed to devise or be- 
queath, the residue of his real and personal estate, and that they agreed to take upon 
themselves the execution of the trusts as he did then or should duly declare, which, I 
admit, means “‘effectually declare.’’ Ifit is necessary to put the case on the ground that 
they agreed to accept the devise on such trusts as he should duly declare, I am not quite 
prepared to say that it is clear that, if he made the devise meaning at the time thereafter 
duly to declare trusts, and it happened that he did not declare any, that sort of case 
would not be within the equity of this court, and whether, if they admitted that his will 
was made on an undertaking that they would execute such trusts, the heir would not have 
a right to say that no trust was duly declared, and, therefore, the purpose failed and the 
trust results by law to him, not on the intention, but on the ground, that there is no 
intention and he is entitled to avail himself of that. On that ground, therefore, the bill 
must be answered. 

Strong as the testator’s purpose appears upon Gisborne’s letter, he did not feel himself 
quite equal to disappointing his heirs, and, therefore, he specifically devised some 
estates to them. If the case stood simply upon the will, the defendants are as to the 
personal estate trustees, not merely by virtue of the office, but by express bequest. The 
legacies of £1,000 to each of them in the codicil being equal legacies, the inequality in the 
amount of the testator’s bounty as to the real estate would not alter the inference that 
they were to have only the office of executors, and the equality of the legacies would 
make them trustees of the residue of the personal estate. I do not know a case in which 
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a legacy by a subsequent instrument has attached a trust upon the residue under a prior A 


instrument, but I do not know a case to the contrary, and a strong inference arises that 
they should not have the whole of which the legacies of £1,000 were & part. That is very 
material here, for it gives countenance to the first allegation in the bill that, before the bill 
was made, the testator applied to them to know whether they would take the estates 
upon trusts which he would or would not declare, and it raises on just grounds and princi- 
ples a supposition that even between the dates of the will and codicil there might have 
been some uses and trusts, either effectually or ineffectually declared which, attaching 
themselves on the gift of the residue of the personal estate by the will, would explain 
why the testator gave the legacies of £1,000 by the codicil to them to whom by the will he 
had given the whole residue of his personal estate. Though it must necessarily be 
admitted that, if there were nothing more than the will and codicil, I must put this con- 


struction on the latter, that all these words “‘uses, trusts,” etc., would be satisfied by that _ 


which is really not, strictly speaking, a use or a trust, but a mere charge upon the real 
estate. If it should be necessary to have resort to it in case of a deficiency of the per- 
sonal estate, yet on the will and the codicil, attending to the particular nature of the 
expressions and connecting the particularity of the expressions and the inference to be 
thence deduced with the allegation that the defendants did undertake to take by a devise 
expressive of some uses, intents and purposes, the court is authorised to hold that, 
though this might have been the construction of the will and codicil alone, it may not be 
the construction the whole case being taken together. 

In the allegation that no use or purpose was by the will or otherwise declared, I con- 
strue the expression ‘‘use or purpose,”’ as contradistinguished from “‘trust.’’ Though in 
one sense a trust is a use or purpose, it is capable of being used in a distinct sense as I 


think it was by the person, who drew this bill. The latter part of that passage admits of E 


two interpretations, that in fact the testator has not declared any use or purpose, or 
that in law he has ineffectually declared, or that the effectual declaration made has failed. 
The question as to that must be answered by looking at the whole context. I do not 
think the defendants bound to answer the question whether it is not manifest by the will 
and codicil that they are trustees. That must be tried by the contents of the will and 
codicil. The letter of Gisborne discloses communications between him and the testator 
from the spring of 1789 to the execution of the will and codicil, and Gisborne appears to 
have enjoyed a great deal of his confidence. It is most distinctly disclosed in that letter 
that the testator projected an evasion of the law. Whether he looked to private donation 
or public charity, whatever was the nature of the charity he meant to establish, a distinct 
communication appears in this letter that he dared not put his purpose in writing on 
account of the Statute of Mortmain. That is a purpose in aiding which I can go no 
further than the law obliges me either on the part of him who projects it or of him who 
promotes it by adopting the execution of it. On the other hand, I can go no further 
in destroying that purpose than the law furnishes the means. But the policy of the law 
requires that courts of justice should distinctly state that it is incorrect conduct in both 
parties, both him who projects such a purpose and him who carries it into execution. 
Though there is great weight in the argument upon Adlington v. Cann (1) that, if a trust 
is declared, yet, if it is so loose and uncertain how much is for charity, how much for pri- 
vate disposition, that the court cannot see specifically what is the subject on which the 
trust is to attach, it is very difficult, I agree, to attach any trust, I am not prepared to say 
that on this letter alone the court would be at much loss or would feel much difficulty 
upon the statement of Brown. An intention is disclosed in that letter not altogether 
consistent with the other, but it is not to be denied that each of those papers leaves a 
great deal to be disposed of in charity according to the declarations of the testator him- 
self, and if the declaration of trust reserved to the defendants a power of disposing to such 
charities as they should think proper, I am not quite sure that the heir has not a right to 
call on them to say whether they have done so, or mean to do so, and how much they 
Lash to dispose of and to give him the rest. It is a fair subject of argument whether 
Gisborne’s apprehension of the testator’s meaning would bind the court or whether the 
court would not say from the apprehension of the testator as to the Statute of Mortmain 

the purpose would apply to the whole of the property. 


al 
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the benefit to charitable purposes. If it rested there, it is clear that a man cannot by an 
unexecuted instrument attach a trust on real estate. But they pleaded the Statute of 
Frauds. That must have been allowed to be a good plea unless the Lord Chancellor ~ 
could have said that, though they plead the statute, yet, if they answer admitting the 
clare Spe reali pene nd pa oe he would not give the heir the 
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swer to the charge, that the defendants knew 
the secret trust, etc. They must have answered those exceptions, I think, on the sub- 
sequent cases. When the cause came on again, the plea the benefit of which was saved 
to the hearing, was certainly beneficial, for it alleged that, if there was nothing more in 
the case than a will expressing no trust and a paper that could not be read, and no 
admission of the trust by the defendants, there was nothing in the cause applying to the 
conscience of the defendants or raising the argument upon the policy of the law, or in 
favour of the heir, that, if the intention cannot be effectuated according to law, he shall 
take the estate upon the ground that it is not effectually disposed of. In A.-G. v. 
Duplessis (2) Stk Tuomas Parker, who must have known Adlington v. Cann (1), took 
upon himself to examine it, and when it was very material to be accurate upon it, and he 
says expressly that Lorp Harpwicke compelled the defendants to answer. If so, we 
see in Bishop v. Talbot (3), how Str Tuomas SEWELL, no mean authority, a judge very 
able and conversant in equity cases, understood it, and this appears also to be the history 
of Adlington v. Cann (1) by a note of SERJEANT Hib. 
In Bishop v. Talbot (3) the original answer simply stated the will. A further answer 
was required, and by the further answer the defendants stated that there was a memoran- 
dum, not duly executed according to the Statute of Frauds, and that memorandum did 
certainly point to a disposition of the real estate to charitable purposes. Srr THOMAS 
SEWELL went a great length upon that, I confess. If he had said that the law would 
authorise him to hold that a sufficient denotation of an intention that the devisees should 
be trustees, the difficulty would be how he came to read that memorandum. But he 
took it in another way, that, as they set forth the memorandum, they admitted the 
purpose of the testator, and put it, not upon the effect of the memorandum vi sua, if I 
may so express it, but as taken as their admission. I doubt whether that is quite correct 
reasoning, but still it furnishes an authority, for Sir Tuomas SEWELL might be wrong 
in the fact that that was an admission, but his opinion is an authority in point of law 
that, if there was an admission, he would execute the trust. It comes to this—that the 
doctrine of the court is that the defendant shall answer in such a case, and, if he answers 
in the affirmative, there is a resulting trust for the heir. 
Cottington v. Fletcher (4) does not affect this case. That case was upon the grant of an 
advowson contrary to the policy of the law by a Roman Catholic in trust for himself. 
Afterwards he turns Protestant and desires a discovery as to hisown act. The defendant 
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put in a plea of the Statute of Frauds, but by answer admitted the trust. LLorp Hakp- 
WICKE is made to say that on the admission he would act. Ido not know whether he did 
act upon it, but it is questionable whether he should, for there is a great difference be- 
tween the case of an heir coming to be relieved against the act of his ancestor in fraud of 
the law and of a man coming on his own act under such circumstances. It is there said 
it might be different if it had come on upon demurrer. The reason given is that, as this 
assignment was done in fraud of the law and merely in order to evade the statute, it was 
doubtful whether at the hearing the plaintiff could be relieved. Lorp Harpwickr 
means to say that, if the defendant admits the trust, though against the policy of the law, 
he would relieve, but, if he does not admit the trust but demurs, he would do what does 
not apply in the least to this case. The plaintiff stating that he had been guilty of a 
fraud upon the law, to evade, to disappoint, the provision of the legislature to which he is 
bound to submit, and coming to equity to be relieved against his own act, and the defence 


being dishonest, between the two species of dishonesty the court would not act, but would - 


say : “Let the estate lie where it falls.’” That is not this case. 7 
As to the principle, why should it not be so? Surely the law will not permit secret 
agreements to evade what on grounds of public policy is established. Is the court to feel 
for individuals and to oblige persons to discover in particular cases and not to feel for the 
whole of its own system and compel a discovery of frauds that go to the roots of its whole 
system? Suppose the trust was to pay £100 out of the estate, and the devisee undertakes 
to pay it if it is not inserted in the will. This court would have compelled an answer on 
the ground that the testator would not have devised the estate to him unless he had under- 
taken to pay that sum. ‘The principle is that the statute shall not be used to cover a 
fraud. If that is so between individuals and on an individual claim, there is surely a 
stronger call on the justice of the court to say on a private bargain between the testator 
and those who are to take apparently under his will, which is to defeat the whole of the 
provisions and policy of the law, that they shall be called on to say whether they took the 
estate, as they legally may not do, for charitable purposes. It is very difficult to say 
that, if the justice due to individuals obliges them to disclose in the one case, the justice 
due to the public shall not oblige them in the other. I am very glad to find on the 
authorities that they are to make the disclosure. It is difficult to say in sound argument 
that the principle of policy is not sufficient, but I do not mean to decide on this. The 
other grounds that I first stated are quite sufficient. If I am bound to say whether the 
bill stating the letters does or does not make a difference, I can find no authority that the 
defendants shall not answer whether they put the declaration of trust in writing. On 
the former of these grounds, therefore, I overrule this demurrer. 
Demurrer overruled. 
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CAFFREY v. DARBY 


[Rotts Court (Sir William Grant, M.R.), November 11, 17, 23, 1801] 
[Reported 6 Ves. 488; 31 E.R. 1159] 
Prustee—Breach of trust—Liability—N egligence—Liability to make good deficiency in 
trust fund—Payment of costs. 

eel Mg is Ae of negligence in the conduct of the trust is liable to make 

ae Y resulting deficiency in the trust fund. In addition, in an action by the 

que trust for an account and a decree charging the trustee, the trustee may be 
ordered to pay the costs of the proceedings. 

Notes. Referred to: Thompson v. Hopper (1858), E.B. & E. 1038. 

As a trustee’s liability for breach of trust, see 38 HatsBury’s Laws (3rd Edn.) 1040 
etseq. For cases see 47 Dicusr (Repl.) 473 et seq. 

Cases referred to: 

(1) lbs v. Smith (1798), 8 Term Rep. 82; 101 E.R. 1278; 5 Digest (Repl.) 823, 

(2) ix parte Marsh (1744), 1 Atk. 158 ; 26 E.R. 102, L.C. ; 40 Digest (Repl.) 567, 737. 

(3) Viner v. Cadell (1800), 3 Esp. 88, N.P.; 5 Digest (Repl.) 815, 6890. 

Bill for a decree directing trustees to render an account and charging them with a - 
deficiency in the trust fund. 

James Caffrey, being possessed of a public-house in St. Giles’s as assignee of a lease for 
twenty-five years from Lady Day, 1786, at the yearly rent of £60, died, having by his will 
bequeathed to his wife Ann all and everything he was then possessed of and all moneys 
due to him, for the sole use of his wife and children. Administration with the will an- 
nexed was granted to his widow who took possession of the stock in trade and carried 
on the business. 

By indentures dated July 11, 1789, reciting that Ann Caffrey was desirous of making a 
provision for her four children to the extent of the property of which her husband had 
died possessed, and that a marriage was agreed on between her and Peter Priest, in order 
to secure the provision intended it was agreed that the lease, stock in trade, effects and 
household goods of which Ann Caffrey was then in possession, and which were the pro- 
perty of her late husband, should be assigned and made over to John Darby and William 
Bedells. Ann Caffrey, with the consent of Priest, assigned all her estate in the premises 
with the lease and all the stock in trade, household goods, and other goods and chattels, 
the property of her late husband, to Darby and Bedells, their executors, etc., on trust 
that they should stand possessed thereof as a security for raising the sum of £800 to be 
applied as follows: as soon as the £800 or any part thereof should be raised by sale of the 
premises or some part thereof, or by the payment of Priest to the trustees, the same were 
to be from time to time invested in the public funds or on mortgage, the security to be 
approved by the trustees or the survivor of them, in their names on trust that they, 
Darby and Bedells, should receive the dividends or interest arising from the £800 or so 
much thereof as should from time to time be invested as aforesaid, and after the receipt 
thereof pay the same into the hands of Ann during her natural life to and for her sole use 
and benefit to the intent that the same should not be at the disposal of or liable to the 
control, debts, forfeitures, or engagements of Peter Priest or any after-taken husband, but 
only at her own separate disposal. After the raising and investing of the £800, the pre- 
mises were to be held on trust to transfer them to Peter Priest, his executors, etc., for his 
own benefit. As to the £800 so to be raised and invested as aforesaid, from and after the 
decease of Ann it was to be held on further trust that the trustees would pay the interest 
and produce of the £800 or such part thereof as should be invested, in and about the 
maintenance and education of her children in such manner as the trustees should think 
most proper until James Caffrey should attain the age of twenty-one, and Ann, Catherine, 
and Elizabeth Caffrey should attain that age or be married, and then that they, the trus- 
tees, should pay and transfer the £800 or so much thereof as should be so invested as 
aforesaid, to and among the children in equal shares and proportions to the son at the age 
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of twenty-one and to the daughters at that age or marriage, which should first happen, A 
with a provision for survivorship among them in the events specified, and if all of them 
should die in the lifetime of their mother without leaving issue, then on trust to pay-er 
transfer the same to Peter Priest. It was provided that so long as Peter Priest or his 
assigns should pay into the hands of the trustees not less than £100 a year, which was to 

be invested in government or other good securities on the trusts aforesaid, in part of the 
£800 so agreed to be invested, until the whole of the £800 should be invested on the trusts B 
and for the purposes aforesaid, it should be lawful for Peter Priest to possess, occupy and 
enjoy, the premises thereby assigned, and to make use of the stock in trade, household 
goods, and effects so that a stock of equal worth of Peter Priest was kept up, which, to- 
gether with the other estate, would be sufficient to answer the £800 or such part thereof as 
might not be invested on the trusts aforesaid. 

The marriage took place soon afterwards. Priest took possession of the house, stock Cc 
in trade, furniture, and effects mentioned in the indentures, and continued to carry on 
the business from July, 1789, till July 11, 1797. Darby had received from hirh on June 
28, 1791, on account of the trusts of the settlement, £100 by different payments, and on 
May 19, 1792, the further sum of £100 also by different payments, and on July 30, 1793, 
£50 more, which sum of £250 was the whole that was received on account of the trust. 

In 1797 Priest became insolvent, and on July 9, 1797, being two days before the last D 
instalment ought to have been paid, the trustees took possession. On the next day 
Priest absconded, and a commission of bankruptcy soon afterwards issued against him. 
The assignee under the commission disputing the right of the trustees, it was agreed that 
the premises should be sold without prejudice. The trustees, accordingly, proceeded to 

a sale of the house, which produced £405, The assignee under the commission received 
£445 18s. by the sale of the household goods, fixtures, and stock in trade, and, the house- 
hold goods and fixtures having been valued at £276 12s. 6d., the trustees brought an 
action against the assignee for so much of that sum as would, with the other sums re- 
ceived by them on account of the trust, make up the sum of £800. Under that action 
all matters in question between the parties were referred to arbitration, and the arbitrator 

by his award dated Nov. 1, 1798, decided, that the trustees had no cause of action. On 
Noy. 3 the first and final dividend of 8s. in the pound was made under the commission, F 
but the trustees made no claim. The bankrupt obtained his certificate. In Michaelmas 
Term the trustees applied to the Court of King’s Bench by motion to set aside the award 
which motion was refused: see Darby v. Smith (1). 

The bill was filed on behalf of the children, praying that the trustees might be decreed 
to transfer the stock purchased with the trust fund to the Accountant-General with an 
account of what they had received under the trust, and that they might be charged with G 
the deficiency. The trustees, by their answer, stated that between J uly, 1793, and July, 
1797, they at various times applied to Priest and his wife to make further payments, but 
they alleged that from the pressure of the times, which had considerably decreased their 
business, they were not able from their profits to make the payments according to the 
settlement, but that, although they were not making a. profit so as to make further pay- 
ments, yet they maintained, clothed, and educated, the children and were not incurring H 
any debt nor taking any other than the usual credit to carry on their business. The 
trustees said that they always understood from them that the persons they dealt with 
were acquainted with the settlement, and the defendant Ann Priest frequently desired 
the trustees not to pursue any adverse measures for it would be the ruin of herself and her 
children if they were compelled to quit the house and business, as the children were 
maintained and educated out of the profits of the business. The answer further stated I 
that Peter Priest assigned as a further reason for not being able to make further payments 
that he had been imposed upon by his wife as to the property, being obliged to pay a 
Baye of £145 with which he was unacquainted at the date of the settlement. 

The trustees submitted that the legality of the award still remained open and that it 
was bad on the face of it, proceeding on the ground of the Bankrupts Act, 1623, ss. 10 and 
te cheat aeaere Gat bas aig ake and said that, being advised that the award 
eat ti nae x ake of t e law and was, therefore, illegal, they did not conceive 

selves to prove any debt under the commission, and so did not apply, and 
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between the date of the award and the dividend they had no opportunity of applying, to 
set aside the award. They stated that they had no fraudulent intention and acted to the 
best of their judgment, and they claimed to be allowed the costs they paid under the 
award, the expenses of the sale, and Darby, who was the attorney who had advised and 
prepared the settlement, claimed the amount of his bill on that account. 


Piggott, Romilly and Wynne for the plaintiffs. 
W ingfield for the assignees of the bankrupt, defendants, in the same interest. 
—Richards and Cooke for the trustees. 


Nov. 23, 1801. SIR WILLIAM GRANT, M.R.—The question is whether the loss 
arising from the deficiency of this trust fund is to be borne by the infants or to be made 
good by the trustees. The case arises upon a conveyance from Ann Caffrey to the trus- 
tees, but the real transaction was a sale of this property to the husband for £800, payable 
by instalments, the last instalment payable in 1797. “It appears that the whole of the 
property sold for more than £800, but, as it was found that the trustees were not 
entitled to the sum for which the furniture and other effects sold, the deficiency is 
considerable. 

It is contended for the trustees that though undoubtedly there was originally property 
sufficient to answer the £800, and though a loss has now taken place so that they cannot 
receive the amount in value of that property, it was lost by means for which under the 
circumstances they are not responsible. First, it is obvious, they say, that it could not . 
be intended that they should proceed rigorously to enforce payment of each sum of £100, 
as it became due, for so long as the security they had taken remained good the £800 
would be forthcoming and they had only to look to that—the wife was to look to the 
interest. It was, therefore, in the nature of a mortgage, and, as in the common case, it is 
not to be expected that they were to have enforced it at the precise day, and that it 
would have been disadvantageous to the children themselves to have proceeded rigorously 
year by year to enforce payment of the instalments for the children were maintained by 
Peter Priest. There is also some evidence of entreaties by the wife that her husband 
might not be pressed. Then they say that it appears that by their delay in getting in 
the money no loss has been sustained, for the loss was not occasioned by that, and but 
for the decision in the Court of King’s Bench (Darby v. Smith (1)) the property would 
have been ultimately sufficient for the purposes of the trust. They say that the loss was 
oceasioned by the decision of a very doubtful question of law and it is hard to make them 
responsible for that. 

On the other hand, it is to be considered that this was money payable by instalments, 
not a sum to be paid at once as a mortgage is, and secured, too, partly upon an estate 
daily diminishing in value—a short lease for twenty-five years commencing in 1786, and 
also upon a sort of property very uncertain in its nature for it must be entirely in the 
custody of the person having the possession of the house, furniture, etc. From these 
two considerations, the diminishing value of the property and the mode of payment by 
instalments, I am of opinion that the trustees were not justified in any great indulgence, 
the person, if not positively bound, holding the property under a condition, for it was 
evident that his inability would be constantly augmenting. If he was unable to pay the 
first instalment, he must be still less able to pay the sums accumulated from their being 
permitted to run together. The cases of payment by instalments and at once are quite 
different. In the latter the debtor may be able to pay the sum tomorrow or next year 
but the chance of receiving money by instalments depends on its being regularly re- 
ceived. Therefore, even though the trustees might not have been under the necessity of 
exacting from the husband the money on the precise day, yet they ought not to have 
given great latitude. They were hardly justifiable in permitting two instalments to be- 
come due, still less three, still less four. But here they permit him to remain four years 
in possession without receiving a shilling. That is evidence that he was not prosperous. 
[t did not turn out as well as he expected. It might be supposed that he was running 
in debt with other people. The trustees might have expected a controversy with the 
creditors. They ought, therefore, to have taken some step for the security of the infants, 
particularly when that is combined with the other circumstance that the property was 
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diminishing in value. Notwithstanding that the lease sold at last for not much less than 
Priest was to pay, it was property naturally diminishing in value ; and as to the rest of 
the trust property the security was of very little value. 

It would be very dangerous, though no fraud could be imputed to the trustees and no 
kind of interest or benefit to themselves was looked to, to lay down the principle that 
trustees might without any responsibility act, as these did, in eight years, within which 
time the whole money ought to have been paid, receiving only £250 and taking no step as 
to the remainder. It would be an encouragement to bad motives, and it may be im- 
possible to detect undue motives. If we get the length of neglect in not recovering this 
money by taking possession of the property, will they be relieved from that by the cir- 
cumstance that the loss has ultimately happened by something that is not a direct and 
immediate consequence of their negligence, viz., the decision of a doubtful question of 
law? Even supposing they are right in saying that this was a very doubtful question 
and they could not look to the possibility of its being so decided, yet, if they have been. 
already guilty of negligence, they must be responsible for any loss in any way to that 
property, for, whatever may be the immediate cause, the property would not have been 
in a situation to sustain that loss if it had not been for their negligence. If they had 
taken possession of the property, it would not have been in Priest’s possession. If the 
loss had happened by fire, lightning, or any other accident, that would not be an excuse 
for them, if guilty of previous negligence. That was their fault. 

The question at law was treated as an extremely nice question at the Bar, and the case 
as an unlooked for decision. I do not see how the question could have received a different 
decision. The case is very different from those, which were cited: Ex parte Marsh (2) 
and Viner v. Cadell (3). In each of those cases, the widow having the husband’s property 
in her possession, the second husband as such fell into the possession of that property of 
which the wife had the possession. That is a possession in autre droit merely. There 
was no room for a contrary decision without holding that there can be no such thing as a 
possession in autre droit without making the property liable under the statute. There 
was no fault in any person in leaving the property in that possession in which it ought not 
to be. But in this case there is an assignment by the administratrix to the trustees 
vesting in them the legal property. The trustees give the possession to Priest. He was 
entitled to the possession by the terms of the trust deed under the proviso, so long as he 
continued to pay the £100 a year. He possessed not in autre droit, but in his own right, 
under and according to this deed. The instant he failed to pay the £100 a year regularly 
they were entitled that instant to take the possession from him. They leave it with him, 
just as if he had made those payments. As to all the rest of the world the trustees took 
upon themselves the responsibility of dealing as if he had paid them. It is directly with- 
in the Act, leaving in his possession goods which they might have taken any day out of 
his possession. The decision in the Court of King’s Bench is perfectly right, and it is 
impossible that there could be any other decision, but, if it was wrong, that would not 
have altered the determination here, for, as between the trustees and the bankrupt’s 
estate the question is decided and at rest and is not to be overhauled here. 

The decree, therefore, must be for an account according to the prayer of the bill, and, 
if there is any deficiency, the trustees must make it good. As to the allowances claimed 
by the trustees even if they are compelled to make good the loss, particularly the costs of 
the suit with the assignees, it is a necessary consequence of the decision, that no costs can 
be given to them, for the suit was made necessary by their laches, and, therefore, cannot 
possibly be at the expense of the fund. They were taking the chance of escaping from 
the effect of their own negligence. They must bear the whole expense of that suit. As 
to the expense of the sale of the lease which, it is alleged, must have been incurred at all 
air Sarena ae ee account, for if they neglect to sell till the 
aR Asner ue, and if otherwise it would have produced enough both for 

‘penses of the sale, then they are not entitled, for the deficiency was the 
pines ais) 5)" r ne expense was incurred in the execution of their trust, 

A ntitle 16 e costs of the cause must be given against them. 


Judgment for plaintiffs. 


D 


i 
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CHAMBERS AND OTHERS v. MINCHIN 


[Lorp CHANCELLOR’s Court (Lord Eldon, L.C.), January 28, 1801, May 26, 28, 1802] 
[Reported 7 Ves. 186; 32 E.R. 76] 
Executor—Liability— Liability for acts of co-executor. 
If an executor so acts as unnecessarily to enable his co-executor to misapply 
funds belonging to the testator’s estate he is liable to make good the loss. 
Trustee—Liability—Personal liability—Liability for acts of co-trustee. 
If a trustee leaves the conduct of a matter relating to the trust to a co-trustee and 


loss to the trust estate results the trustee is liable to the cestui que trust to make 
good the loss so occasioned. - 


Notes. Referred to: Clough v. Bond (1838), 8 L.J.Ch. 51; Terrell v. Matthews (1841), 
1 Mac. and G, 433, n. ; Stiles v. Guy (1849), 14 L.T.O.S. 305. 

As to an executor’s liability for the acts of his co-executor, see 16 Hatspury’s Laws 
(3rd Edn.) 476, 477 ; as to a trustee’s liability for the acts of a co-trustee see ibid., vol. 38, 
pp. 970, 971. For cases see 24 Dicesr (Repl.) 724-729 ; 47 Dicest (Repl.) 495-500. 


Case referred to: 
(1) Westly v. Clarke (1759), 1 Dick, 329 ; 1 Eden, 357 ; 2 Keny. 541; 21 E.R. 295, L.C.; 
24 Digest (Repl.) 729, 7157. 
Also referred to in argument : 

Sadler v. Hobbs (1786), 2 Bro.C.C. 114; 29 E.R. 66, L.C. ; 24 Digest (Repl.) 726, 7128. 

Scurfield v. Howes (1790), 3 Bro.C.C. 90 ; 29 E.R. 425 ; 24 Digest (Repl.) 729, 7159. 

Balchen v. Scott (1795), 2 Ves. 678 ; 30 E.R. 838, L.C. ; 23 Digest (Repl.) 44, 372. 

Rowth v. Howell (1797), 3 Ves. 565 ; 30 E.R. 1157, L.C. ; 23 Digest (Repl.) 325, 3933. 

Hovey v. Blakeman (1799), 4 Ves. 596 ; 31 E.R. 306 ; 24 Digest (Repl.) 726, 7122. 

Bacon v. Bacon (1800), 5 Ves. 331; 31 E.R. 614, L.C. ; 24 Digest (Repl.) 723, 7086. 

Churchill v. Lady Hobson (1713), 1 P.Wms. 241; 1 Eq. Cas. Abr. 247, pl. 2; 1 Salk. 

318 ; 24 E.R. 370, L.C. ; 24 Digest (Repl.) 729, 7155. 

Further Directions sought in an action to enforce the provisions of a will. 

Lucy Russell by her will gave and bequeathed to William Minchin and William Green 
the ‘“‘sum of £2,400, in the 5 per cent. consolidated bank annuities”’ in trust, in the first 
place, to pay the interest and proceeds of one moiety to and between her cousins Jane 
Snook and Elizabeth Clarke in equal proportions during their joint lives and on the death 
of either of them then to pay the whole interest of the moiety to the survivor during her 
life, and to pay the interest and proceeds of the other moiety ‘‘of the said sum of £2,400” 
to John Chambers until such time as his daughters Ann, Jane, Elizabeth, and Lucy, 
respectively attained their ages of twenty-one years. From and after the decease of 
the survivor of Jane Snook and Elizabeth Clarke the testatrix gave and bequeathed the 
interest of their moiety in like manner to John Chambers until his daughters should 
respectively attain their ages of twenty-one, and when and as each of them attained that 
age directed that a proportionate part of the said ‘‘moiety of £2,400” should be trans- 
ferred into the name of each of them on attaining that age. In case of the death of 
either of the daughters of John Chambers before the age of twenty-one the testatrix 
directed that the share of her or them so dying should go to and be equally divided among 
the survivors on attaining their respective ages of twenty-one years. 

The testatrix then gave to John Chambers the sum of £50 for mourning for himself and 
his children and several other specific and pecuniary legacies, and she gave all the rest and 
residue of her goods, chattels, personal estate and effects, after payment of her debts, 
funeral and testamentary charges and expenses, to Mary Midford, Ann Rothwell, Jane 
Snook, Elizabeth Clarke, and the survivors of them in equal proportions. The testatrix 
appointed Minchin and Green executors and trustees of her will, directing that they 
should be indemnified against all costs and charges in and about the execution of the 


‘will, and gave them the sum of £50 each over and above the sum of £300, before given to 


Minchin. 
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The testatrix died in February, 1797. : ; 
Chambers and his infant daughters, praying that the trusts of the will might be per- 
formed go far as it concerned the plaintiffs in respect of the legacy of £2,400 in 5 per cent. 
bank annuities; that it might be declared whether the testatrix meant that the sum of 
£2,400 in money should be laid out in the purchase of such 5 per cent. annuities or that so 
much money should be laid out as would purchase the sum of £2,400 stock in the 5 per 
cent. annuities ; that directions might be given accordingly ; and that the fund might be 
secured for the benefit of the infant plaintiffs. : 

The testatrix at the date of her will and at her decease was not entitled to any stock 
except £156 a year bank long annuities. The executors, by their answer filed on May 5, 
1798, stated the negotiation that took place previously to the filing of the bill with 
reference to the question upon the legacy to the plaintiffs. They admitted that they had 
possessed of the personal estate more than sufficient for the debts and legacies, and sub- 
mitted whether the legacy to the plaintiffs was specific and whether they had any right to 
any part of the personal estate, but believed that the testatrix intended to give the sum 
of £120 a year, part of the sum of £156 a year bank long annuities, in trust for the purposes 
mentioned in the will, and not that the sum of £2,400 should be laid out in 5 per cent. 
bank annuities, or that so much money should be laid out in such fund as would purchase 
the capital stock of £2,400. Green stated that he prepared the will and that from the 
instructions of the testatrix he understood that she intended the interest only of so much 
of her money as was then invested in any of the public funds bearing interest at 5 per 
cent, but for want of proper instructions he erroneously called the same 5 per cent. 
consolidated bank annuities instead of bank long annuities wherein her money was then 
invested, and he also understood that the testatrix did not intend that any part of the 
stock should be sold for the purpose of investing the produce in any other public stock, 
but that so much as would pay the sum of £120 a year should remain in the names of the 
defendants until the deaths of Jane Snook and Elizabeth Clarke, and after the decease of 
the survivor should be transferred to the plaintiffs upon attaining twenty-one. The 
defendants further stated that they believed that, if a sufficient part of the personal 
estate were laid out in the purchase of £2,400 in the 5 per cent. navy annuities, the per- 
sonal estate would be very little more than sufficient for the debts, legacies, and funeral 
expenses. 

By the decree, made on June 7, 1799, the accounts were directed against each of the 
executors, and it was declared that the bequest of £2,400 expressed in the will to be 5 per 
cent. consolidated bank annuities was intended to be a legacy of £2,400 5 per cent. bank 
annuities, and, in case there should be sufficient to pay the debts, funeral expenses, and 
legacies, and the costs of this suit, it was ordered that the defendants Minchin and Green 
should purchase out of the testatrix’s estate £2,400 5 per cent. bank annuities, and 
directions were given for transferring the fund, when purchased, to the Accountant- 
General upon the trusts declared by the will. 

The Master’s report stated the accounts upon which some debts and legacies were 
still unpaid, and that the defendants Minchin and Green had not purchased £2,400 bank 
annuities, as directed by the decree. The cause coming on for further directions, it 
appeared that the long annuities had been sold out and that Minchin had absconded 
insolvent, upon which an inquiry was directed as to what circumstances Green executed 
the power of attorney to Minchin for sale of the long annuities. Upon that reference the 
Master stated the aflidavit of Green, who was an attorney at Basingstoke and acted in 
the affairs of the testatrix there, not to a great extent, that Minchin, who resided in 
London, had the sole management and conduct of all the affairs of the testatrix trans- 
acted in London; that in April, 1799, Minchin sent to him a power of attorney to sell out 
the long annuities; that Green, being fully impressed with the truth of a letter from 
Minchin dated Feb. 9, 1798, and convinced that it was necessary for him to execute the 
power of attorney for the purposes of the will, immediately signed it ; and that he had no 
motive whatever for signing it other than to enable Minchin to carry into execution the 
trusts of the Will. The Master also stated, that the only part of the letter relating to the 
execution of the power of attorney was these words: ; 


The bill was filed on Feb. 12, 1798, by John A 


E 
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Tam conclusively of opinion that it will be better for all parties to purchase into 
the 5 per cents. on the score of policy and prudence ; and, when we meet, will assign 
my reasons for it.”’ 


This letter also stated that Minchin had written to Chambers that he should be apprised 
of their determination in ten days ; that the tenth day expired that morning ; and that he 
(Minchin) had just received the label of a subpeena and supposed that one had reached 
Green. 

The cause coming on for further directions, the question was whether the defendant 
Green should be charged. 


Piggott and Trower for the plaintiffs. 
Richards, Cox and Thomson for the defendant. 


May 25, 1802. LORD ELDON, L.C.—I am not able to satisfy myself that the opinion 
{ have formed upon this case is wrong. With regard to this legacy these executors are 
made trustees. It appears from the answer, to which and the report I shall confine my- 
self, that previously to the filing of the bill the plaintiffs had been claiming that this sum 
should be laid out in 5 per cent. navy annuities ; that the executors resisted that claim ; 
that the residuary legatees were thought to be interested in that resistance ; that it was 
suggested, as convenient to all, and not much expense to those interested in the residue, 
that the 5 per cent. navy annuities should be bought ; that a proposition for that purpose 
was about to be adopted ; and while that was in agitation, the bill was filed. That fact is 
very material with reference to the date of the letter referred to in the report three days 
only previous to the filing of the bill. Upon the admission in the answer, charging 
themselves with the joint possession of assets sufficient to pay all the debts and legacies 
a decree somewhat different might have been made, and it might have been argued with 
considerable colour that the moment the construction was given to this bequest both the 
defendants should have been forthwith ordered to pay this legacy among others, and it 
was upon them to show by strong and pregnant evidence either that it was an improvident 
admission, or, that some circumstances had occurred since the answer entitling them not 
to be considered as having possessed sufficient for all the legacies as well as the debts. 

In most of the affairs of the testatrix, connected as to local administration with this 
place, Minchin principally acted. Green acted in some of her affairs at Basingstoke, 
though not to a very great extent, and he very rashly and most improvidently placed an 
unlimited confidence in Minchin as to the affairs here. Minchin was, not only his co- 
trustee, but also his town-attorney and agent in this cause, and it is very clear that, if a 
trustee trusts an attorney, he must abide by the effect of that confidence. There is no 
evidence as to the circumstances attending the transmission of the power of attorney, 
but the simple fact that it was sent and returned. Whether anything of the purpose for 
which it was sent was communicated is not disclosed. ‘There is no manner of evidence 
from which it can be collected that, if their judgment, as stated in their answer, was 
wrong, any circumstances had occurred leading to a bona fide correction of it or any 
transaction among those-claiming under the will between the time of putting in the answer 
and the sale of the stock upon which they could have conceived that a due administration 
of the trusts as far related to this property. Neither is there any evidence that Green. 
ever made any inquiry what use was made by Minchin of the power of attorney ; what 
became of the annuities sold ; and whether they were applied in any manner to the trusts 
of the will. I consider Green as attending the court by Minchin, not as his co-trustee 
only, but as his solicitor. The decree was made without any communication to the 
court that the fund had been sold. The defendants, according to the effect of their 
answer, induced the court to believe that it remained in the state in which it was when 
the answer was put in and contended on the point stated in the answer as to the intention. 
The decree takes up the consideration whether there would be enough for the other 
legacies, not however on the effect of the answer charging them jointly with anything, 
but directing an inquiry into what each had possessed and making a declaration, nega- 
tiving altogether the proposition made, before the bill was filed, that 5 per cent. navy 
annuities were to be bought, and the idea that Green had attributed as the intention. I 
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cannot infer from the letter in February, 1798, that Green took the proposition sake ats 
in it to be a due execution of the purposes of the will, in opposition to his answer in May ; 
representing it, not only as an undue execution of the will, but contrary to the intention, 
inconsistent with his duty to the tenants for life and the residuary legatees, and an 
extravagant claim, without a single ground for inferring upon any rational principle, that 
he had altered that solid opinion, expressed upon his oath. ex 

It comes, then, to the naked case of co-executors, by an express bequest attaching upon 
this property co-trustees also, as, indeed, they would have been even without the express 
bequest in a certain sense, the joining of both being necessary to a transfer, and, therefore, 
if they were mere executors, they would be to be considered with reference to the prin- 
ciples of trustees. I have looked into all the cases. Executors were by the old law 
contradistinguished from trustees thus far. It was laid down as a general rule that 
where executors joined in a receipt, both having the whole power over the fund, both 


were chargeable : where trustees joined, each not having the whole power, and the joining 


being necessary, only the person receiving the money was by the general rule chargeable. 
It is impossible to deny that the rule as to executors has been pared down in some degree 
by some of the late authorities, and, I will add, in a much greater degree by those 
authorities than by the precedents to which they refer, for with regard to some of those 
cases where executors were not charged for joining it might be maintained that, ifa sole 
executor had under the same circumstances put the money into the hands of the banker 
or of a stranger, the sole executor would not have been chargeable, and then, if one 
executor puts the property into the hands of the other who happens to be the banker, or 
in such a situation, that the act is not improvident, those authorities upon such circum- 
stances cannot afford any fair distinction. 

Lorp NortHrinaton in Westly v. Clarke (1) seems to entertain a doubt whether that 
general rule could be fortified by precedents. [am much mistaken if there are not many. 
It seems a strong act to dispute the existence of the general rule when no man can look 
at the reports of Lorp Harpwicke’s time without seeing that he considered that rule 
as well established as any, distinguishing between acting upon legal and moral necessity. 
The later cases seem to suppose that it has a tendency to discourage executors from 
acting, therefore depriving persons of the providence arising from the readiness with 
which executors will take upon them the duty if the rule is more relaxed. This case does 
not call on me to discuss, whether that is well-founded, but, in my opinion, it is very ill- 
founded, for a plain, general rule, which once laid down is easily understood and may 
be generally known, is much more inviting to executors than a rule referring everything 
to the particular circumstances. A simpler rule never existed than that, if the executor 
_acts without necessity, he takes the power over the fund, and shall not say he has not 
the power over it. It is a rule in favour of executors, enabling them to refuse to act 
because it is not necessary, and, therefore, they will not involve themselves in the con- 
sequences. Take it the other way. Will executors be safe under the rule requiring the 
particular circumstances to be inquired into? Let them read all the determinations by 
Lorps Harpwicke, NorRTHINGTON, THURLOW, Kenyon, and ALVANLEY, and say before 
which of those judges they should wish their causes to be decided, for the executor would 
come under the peril that he is to decide for himself, not upon a general rule that he 
understands, but upon the effect of particular circumstances upon the effect of which no 
two of those judges in the particular cases before them agree. 

I intimate this, being of opinion that it is never wise to shake a general rule if it can 
possibly be avoided. But it is not necessary to go into the doctrine upon the general 
case, for I consider Green as a trustee, and it is fit to look at him in that character. In 
many cases there has been a legal necessity for their concurrence. But it is not enough 
to say it is legally necessary ; their purpose must be made out to be connected with the 
due execution of the trust. Examine this case by that rule. Can it possibly be said under 
the circumstances stated by the report that Green did more than leave it to Minchin to 
do what he pleased with the property? He must, then, stand or fall by the purpose with 
reference to which Minchin acts upon it, which is, to deprive these infants of it. Did 
Green take common precaution? Did he endeavour to learn what the purpose was? 
I'he purpose proposed in 1798 could only be effected by arrangement. It was not under- 
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A stood to be according to the intention. He swore in his answer that it would be con- 
trary to the intention. No account is given by what means he was persuaded to change 
the opinion he had formed, or under what circumstances he was persuaded merely by a 

’ letter requiring him to give absolute discretion to Minchin to concur in that act, so as to 
think it consistent with any principle that he acted with bona fides, enabling his co- 
trustee to execute a purpose connected with the due execution of the trust. But taking 

B into the account, that he must be connected with Minchin, as attorney, as this is a Gail 
demand, I must fix him with it. ie va 

On the whole, taking the most favourable case for the protection of executors and 
trustees, it does not throw a shield over a person acting as improvidently as this defendant 
has acted, and if I cannot find such a principle, however I may lament the consequences 
in this case, I cannot give that protection. | 

Cc ‘3 Order accordingly. 


TRIMMER AND ANOTHER v. BAYNE 
[LoRD CHANCELLOR’s Court (Lord Eldon, L.C.), August 6, 1802] 
[Reported 7 Ves. 508 ; 32 E.R. 205] 


E Portions—Double portions—Presumption against—Rebuttal—Admissibility of parol 
evidence—W ill—Gift in event of marriage—Subsequent bond to secure like sum on 
marriage of beneficiary. 

Where a legacy given as a portion by his will by a parent or person in loco parentis is 
followed by the gift by the testator of a portion to the same person there is a presump- 
tion that the testamentary gift is adeemed by the gift of the portion. Parol 

F evidence, if clear and satisfactory, is admissible to rebut the presumption. In con- 
sidering whether the two gifts are sufficiently alike for the presumption to apply the 
court will overlook small differences between the circumstances of that which is 
proposed to be given and that in satisfaction of which it is contended to be given. 


Notes. Referred to: Hx parte Pye, Ex parte Dubost, [1803-13] All E.R.Rep. 96; 
_. Whitaker v. Tatham (1831), 7 Bing. 628; Lloyd v. Harvey (1832), 2 Russ. & M. 310; 
+ Durham v. Wharton (1836), 3 Cl. & Fin. 146 ; Powys v. Mansfield (1837), 3 My. & Cr. 359 ; 
Pym v. Lockyer (1841), 5 My. & Cr. 29; Hill v. Collett (1839), 8 L.J.Ch. 189; Kirk v. 
Eddowes (1844), 3 Hare, 509 ; Coventry v. Chichester (1864), 2 Hem. & M. 149; Dawson v. 
Dawson (1867), L.R. 4 Eq. 504; Cooper v. Macdonald (1873), L.R. 16 Eq. 258 ; Stevenson 
v. Masson (1873), L.R. 17 Eq. 78; Leighton v. Leighton (1874), L.R. 18 Eq. 458. 
As to the equitable doctrine of ademption, see 14 Hatspury’s Laws (8rd Edn.) 
598-609. For cases see 20 Dicest (Repl.) 472 et seq. 





Cases referred to: 
(1) Cookson v. Ellison (1790), 2 Cox, Eq. Cas. 220; 30 E.R. 102; sub nom. Ellison v. 


Cookson, 3 Bro.C.C. 61; 1 Ves. 100, L.C. ; 20 Digest (Repl.) 480, 7877. 

(2) Nourse v. Finch (1791), 1 Ves. 344. 

(3) Debeze v. Mann (1789), 2 Bro.C.C. 519; cited 11 Ves. at p. 548; 29 E.R. 284, L.C.; 
20 Digest (Repl.) 519, 2295. 

Further Directions sought in an action to determine whether a legacy was adeemed by 
a portion provided by the testator on the legatee’s marriage. 

John Bayne by his will, dated at Calcutta, Jan. 11, 1790, gave, devised, and be- 
queathed, to Alexander Bayne and four other persons all his estate real and personal that 
he should die possessed of or entitled to, subject to the following trusts and payment of 
all his just debts and the legacies in his will mentioned. Out of his estate he gave the 
sum of £5,000 upon trust for his natural daughter Jean Read, the interest whereof to be 
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paid yearly to her so long as she should continue sole, and he directed that on her mar- 
riage, or if she should be married at the time of his decease, his trustees should pay to her 
the sum of £5,000 for her sole use and benefit. He thereby charged his estate with the 
payment of the interest and sum of £5,000. The testator, after giving several other 
legacies and annuities charged in the same manner upon his estate, declared his will that 
if Jean Read should die unmarried, the sum of £5,000, so bequeathed, should revert to 
his estate, as also the annuity, granted to his sister Cecilia, on the death of his said sister, 
and that, after the payment of all the legacies so bequeathed he gave the rest and residue 
of his fortune and: estate, both real and personal, to be equally divided between his 
nephew and three nieces, 

The testator, after making his will came to England, and purchased and contracted to 
purchase freehold estates. By indentures dated Dec. 3, 1794, reciting the intended 
marriage of William Kirby Trimmer and Jean Read and that the testator agreed to 
advance to Trimmer £2,000 immediately on the marriage in part of the portion of Jean 


Read, and also to secure by his bond the further sum of £5,000 to Trimmer, to be paid him ° 


within twelve months after the testator’s decease with interest from the day ofthis death, 
to be applied upon the trusts in the indenture mentioned, and that Trimmer agreed to 
secure by his bond the payment of £5,000 within twelve months after his decease with 
interest from his death upon the trusts therein mentioned, and that bonds were executed 
accordingly, it was witnessed that the bonds were in trust in the first place, if the 
marriage should take effect, that the trustees should receive the said sums of £5,000 and 
£5,000 when respectively payable and invest the same in government or real securities, 
and stand possessed of such funds upon the following trusts. If the £5,000 secured by 
the testator’s bond should become payable during the joint lives of William Kirby 
Trimmer and Jean his wife, then that the trustees should pay to or authorise the said 
Jean or her assigns to receive the interest, dividends, etc., during her life for such intents 
and purposes as she should from time to time notwithstanding her coverture direct or 
appoint by any writing under her hand. In default thereof they were to pay the same 
to Jean for her own sole use, and after her decease to hold the fund upon trust from time 
to time to pay to or empower William Kirby Trimmer and his assigns to receive the 
interest, etc., during his life for his or their own use. 

As to the sum of £5,000 secured by the bond of Trimmer, if his wife Jean should 
survive him, it was to be held upon a similar trust for her benefit, and after the decease 
of the survivor of them to assign and transfer the capital of the said sums of £5,000 and 
£5,000 or the securities to and between all and every or any child or children of the 
marriage in such shares and proportions and at such ages or times and subject to such 
conditions, as therein mentioned. If there should not be any child, or all should die 
before the age of twenty-one or the marriage of daughters, the sum secured by the bond of 
Trimmer was to be assigned according to his appointment, in default thereof to his 
executors, and the sum secured by the testator’s bond according to his appointment in 
thesame manner. The testator covenanted for payment of the sum of £2,000 to Trimmer 
immediately upon the marriage. The marriage took place. The testator paid Trimmer 
£500 in part of the £2,000, but the remainder of that sum and the £5,000 upon the bond 
of the testator continued due, the former to Trimmer, the latter to the trustees, at the 
death of the testator. 

Upon the bill of Mr. and Mrs. Trimmer on behalf of themselves and all other the speci- 
alty creditors and legatees of the testator the accounts were taken and the real estates 
sold. The Master’s report stated the instruments and circumstances above mentioned 
the result of the accounts and produce of the sales, and the contracts entered into b the 
testator for the purchase of freehold and Jeasehold estates after the date of his will The 
cause coming on for further directions, the question was whether the legacy of £5,000 to 
Mrs. Trimmer was adeemed by the portion provided by the testator upon her marria e 

The plaintiffs led parol evidence to rebut the presumption, the material part sonedatte 
of the depositions of a Mrs. Brown which stated conversations with the testator in the 
month of August preceding the date of the settlement, the effect of which was that the 
witness, being informed by him of the intended marriage of his daughter, asked him wha 
fortune he intended to give her. He told her £5,000, and being pressed to give more 
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ey ae _h) A Ser : : 
said: “‘She is in my will, intimating, when pressed to give the whole immediately, that 
he was worth but £10,000. 


Alexander, Romilly and Harvey for the plaintiffs. 
Mansfield, Richards and Cox for the defendant. 


LORD ELDON, L.C.—I do not hesitate upon this particular species of case to say 
that I give my opinion without a hope that any decision will afford satisfaction to every- 
one who looks at the circumstances, and in a case of parol evidence upon which it is not 
possible to hope that the minds of all should concur. 

It appears that different judges in this court have formed very different opinions upon 
the nature of the rule [as to the satisfaction of legacies by portions]. It is obvious that 
Lorp TxHurtow, if it had been res integra, would have disapproved the establishment of 
it, and Lorp Kenyon in Ellison v. Cookson (1) thought it a very wholesome rule. Many 
observations occur upon similar presumptions in the case of executor and next-of-kin, 
and Butter, J., went the length of intimating in Nourse v. Finch (2) that, if he had sat 
here longer, he would have driven parol evidence out. I say nothing of the nature of 
any of these rules. It is clearly decided that there is such a presumption. It is also 
clearly established that parol evidence is admissible to rebut the presumption, and my 
business is drily to determine whether the parol evidence in this case has sufficient 
weight and power to overthrow the presumption, which, it is admitted, must prima 
facie be applied. It is not the habit of this court to direct an issue either upon a case 
of this kind or such as Nourse v. Finch (2), but the rule is settled that where a parent or a _ 
person in loco parentis gives a legacy as a portion and afterwards upon marriage or any 
other occasion calling for it advances in the nature of a portion to that child, that will 
amount to an ademption of the gift by the will, and this court will presume he meant to 
satisfy the one by the other. It differs from the performance or satisfaction of a cove- 
nant in this, that the court overlooks small differences between the circumstances of that 
which is proposed to be given and that in satisfaction of which it is contended to be given. 
The court does not inquire whether the portion by the will is entirely and absolutely to 
the child, or what is afterwards advanced in this form, a settlement upon marriage, 
which, not being a performance of a covenant or satisfaction of a debt, yet is a presumed 
satisfaction of the intended portion. 

Under the circumstances of this case I do not conceive that the fact of the limitation 
of this property upon the marriage can be such a difference with regard to what was in- 
tended by the will and advancement under the marriage contract that upon that it can 
be said there is no ademption. In crdinary cases, without examining whether it would 
be satisfactory to say that this court should adopt this rule if it were res integra, I think 
that if you came to the resolution not to adopt it, you would not say so in the particular 
case, and it is well worthy of discussion whether it should not prevail in this particular 
case, even if it was not to be stated as a general Rule, for the legacy is given by the will 
with express and peculiar reference to the marriage of the daughter, looking to the fact 
or the event of marriage, being given as a provision for her sole and separate use to trus- 
tees to be paid upon her marriage, or if she should be married at the testator’s death. 
Upon the treaty of marriage she had an inchoate title to the portion or fortune to be paid 
upon her marriage under the will. It cannot be disputed that, if there was nothing more 
than the will and the settlement, the latter would be an ademption. The execution of it 
is a fact to be looked at as a fact of evidence. The settlement itself is very material 
evidence of the intention of the parties and of the testator as one party, for it is written 
evidence and also it is final evidence of his intention. But it is said, though upon the 
gifts provided by the settlement and still more upon the recitals, what is given is to be 
taken as an advancement of portion, and, therefore, in ordinary cases an ademption, yet 
the evidence is so applied to the act done by the testator on Dec. 3, 1794, the final act 
done by him, that under the circumstances the declarations are sufficient to control the 
admitted effect of the settlement in this court. 

In Ellison y. Cookson (1) I had a large share. I knew some of the parties very inti- 
mately, and am perfectly sure that the case was rightly decided. But it was decided 
tipon grounds of imputation as to what the testator thought, meant, and knew as to the 


oe 


518 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


ole 


rules of law, which he could not understand, even as to the terms, in which they are ex- A 
pressed. It was impossible to talk to the family upon the subject in terms which they 
could understand. Debeze v. Mann (3) was a much more simple case on the ground that 
the father of one of the parties, talking to the father of the other upon the subject of the 
marriage, used an expression from which Lorp THURLOW concluded, and it is clear he 
acted upon the idea, that the person using it stated to the other in that conversation that 
what he then meant to advance would not be all, and, connecting the future advance 
with his death by the expression used about his life as an advance at that time, the prin- 
ciple of that decision appears that the advancement of the £600 together with the other 
sum advanced upon the marriage would not within the meaning of that conversation 
satisfy what was given by the will, viz., the £1,365, which, therefore, was not adeemed. 
Ellison v. Cookson (1) turned entirely upon this, and it shows the danger of this sort of 
parol evidence. Buck, a lawyer and a very accurate man, clearly misunderstood old 
Cookson, and if that letter had not been written, Ellison would have got both. But 
Cookson, being alarmed at hearing the import of the conversation, writes to show that. 
was not his meaning. I knew every branch of the family, and it was his determined 
purpose that, if his wife survived, the younger children should depend upon her and not 
uponhim. ‘Therefore, he said that he meant it should fail if his wife should survive him, 
and should not think proper to continue it. Lorp THuRLOw under those circumstances 
thought it altogether in the power of the widow. The principle is the same as that in 
Debeze v. Mann (3) with regard to parol declarations. To take it in the case where the 
executor is a trustee for the next-of-kin, I fear there is no possibility of saying that parol 
declarations both previous and subsequent are not admissible, though Lorp CokE would 
hardly have been brought to let them in as well as declarations at the time. But there 
is a very great difference, as also upon these marriage treaties, on the point whether they 
are all alike weighty and efficacious. A declaration at the time of making the will is o 
more consequence than one afterwards, and a declaration after the will as to what he had 
done (I am speaking as to the time merely) is entitled to more credit than one before the 
will as to what the testator intended to do, for that intention may very well be altered, 
but he knows what he has done and is much more likely to speak correctly as to that than 
as to what he proposes todo. These parol declarations, however, are all alike admissible, 
whether consisting of conversation with people who have nothing to do with it, people 
making impertinent inquiries and drawing from the testator angry answers, or in what- 
ever form—they are all evidence. But they are entitled to very different credit and 
weight according to the time and circumstances. In Debeze v. Mann (3) the conversa- 
tion between the two fathers on the subject of the very contract, between two persons 
under a parental obligation to provide rationally for the interests of their children, on 
every ground is entitled to much more weight than some others. So in Ellison v. 
‘Cookson (1) when old Ellison took the trouble to send a brother-in-law to the country 
to talk on the subject, an authorised agent in the treaty, speaking of declarations between 
him and the principal, to settle the terms of the contract of marriage. That evidence has 
a character that does not belong to such as occurs in this case. 
It does not appear from the evidence of any man of business, of any person having an 
interest of affection, piety, or of any other kind, what hope was held out to Trimmer 
other than by the instrument as to what was to be the fortune. It does not appear that 
Trimmer ever heard that this conversation with Mrs. Brown had passed. It was not, 
therefore, had among parties having any sort of interest. I do not say by any means 
that, therefore, it is not evidence. It does not appear by any declaration of the testator 
that he was anxious Mrs. Brown should know anything more than that a marriage was 
intended, or that, unless she had provoked the conversation about the fortune, she would 
have heard a word about it. His answér to her question was not true according either 
to the will or the settlement in the sense in which she understood it. It is clear she under- 
stood it as a ready money advance, and it is clear from the conversation that the testator 
aimllgg nee a ee he misled her and that he meant to delude her, and this 
peat * ears rom eclarations made perhaps with that view and sometimes 
i acu Pp peace in families with persons having expectations. The testator 
gives very large bequests by his will, and yet there he insinuates that £10,000 is his whole 
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fortune. So he again endeavours to baffle this curiosity. That she understood it is 
very clear from her answer. It is clear he must have known that he was baffling the 
inquiry. To keep her quiet he says: “‘She is in my will,”’ that is, for part or the whole of 
that £10,000. He intimates at the end that he meant to keep part of the £10,000 in his 
power. What had passed in the treaty in the meantime between any of the parties, 
principal, agent, or interested as husband and wife, does not at all appear. She attacks 
him again upon it at Teddington, and he makes the same sort of answer. It is clear on 
her evidence that she had no idea he was to advance more than £5,000 at that time. 
She does not intimate beyond that. Taking it at the highest as to his intention then, her 
understanding was that he was to advance £5,000 upon the marriage and his daughter 
was in his will, and that declaration would be evidence provided you believe from the 
whole character of the conversation that he was serious in talking to her, which for the 
purpose of this cause I will believe, and if the settlement had been £5,000 and with this 
will on the authorities she might have had a further"demand. According to the con- 
versation Mrs. Trimmer was to have £5,000 immediately, and £5,000 more at her father’s 
death. If under the contract, infusing the effect of the will and the conversation into 
the case, £2,000 was advanced, there was £5,000 at his death under the settlement, and, 
if there was no satisfaction, £5,000 under the will, or, as it has been put for the plaintiff, 
£3,000. I am clearly of opinion it must be the £5,000, if anything, and it is not a pro 
tanto ademption. 

That there was this variation there is no direct evidence. First, how does it stand 
with the written contract? The legacy is in a more strict sense given as a marriage’ 
portion than legacies usually are. Then, not merely to try the parol evidence against a 
mere advance and a covenant, but as against a declaration under the hand and seal of 
the testator himself and an agreement upon marriage ; which is a representation and act by 
him denoting his purpose subsequent to the conversation with Mrs. Brown. She presses 
him to an advance of some ready money, and he makes up his mind to do so. The 
settlement is a declaration under his own hand that by the portion he meant the £2,000 
and the £5,000. It may be said that it is not inconsistent to add to it by this legacy, but 
it would be very extraordinary, and is not the natural meaning, that £2,000 should then 
be advanced and £5,000 after his death upon these trusts and another sum of £5,000 or 
£3,000 should be paid to her upon his death for her separate use. That must necessarily 
be done upon Mrs. Brown’s evidence. 

It is said for the plaintiff that it is clear that at the time of the conversation the 
testator was not aware of this rule of law, or, if he was, he did not intend it should 
operate. Then you must take the conversation to be a bona fide declaration of his real 
intention, which is a great deal. Beyond that it does not necessarily follow by any 
means that, if he meant to advance £5,000 in August and leave a demand under the will, 
therefore, in December, he meant to advance £2,000 in money and agree to advance 
£5,000, and then leave her her chance under the will. To get rid of the settlement, as 
adeeming the legacy, there must be some declaration as to the effect of the settlement, 
and I cannot infer that because in August he did not understand the rule, or did not 
intend it should have its natural effect, therefore, having afterwards substituted a 
different provision, he was uninformed of the rule, or meant, it should not apply to the 
legacy. I must suppose, unless the contrary is proved, that, when he did this act, he 
did understand the legal effect of it, and then proof that at a prior time he did not know 
it, or meant that a different provision was not to have such effect, will not avoid the legal 
effect of it. That satisfies me that it is impossible that the plaintiffs can have more than 
the £5,000, for, if the ademption depends upon the circumstance that he knew the rule 
and meant it should take place, the argument for the £3,000 must be upon this, that he 
knew that the £2,000 would adeem £2,000 of the legacy, and, knowing that, he left it to 
adeem so much. He could not know that at that time without also knowing that the 
advance of £5,000 would adeem the whole. I must take him to be ignorant of the rule 


altogether or to know it throughout. 


; F : nee: 
On the whole this evidence is not so connected with the act in December, 1794, as to 
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destroy the effect of that act operating to an ademption of this legacy, and it would he 
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the evidence must be allowed as admissible, to say that A 
such evidence is sufficient to prevent the operation of a clear settled rule of law if it is not 
clear and satisfactory to that point to which it must be to rebut the presumption accord- 
ing to the clear settled rule arising out of the effect of the settlement. 

Order accordingly. 


extremely dangerous, however 


B 
PO Sie sit 0k th ers 
C 
CUTTING v. DERBY 
[CouRT OF COMMON Pieas (De Grey, C.J., ¢ {ould, Blackstone and Nares, JJ.), Easter 
Term, 1776] : \ 
[Reported 2 Wm. BI. 1075; 96 E.R. 633] \D 
Landlord and Tenant—Notice to quit—Notice given before expiration of lease—Landlord 
and Tenant Act, 1730 (4 Geo. 2, c. 28), 8. 1. 
Notice to quit under s. 1 of the Landlord and Tenant Act, 1730, which provides 
that after demand made and notice in writing given for delivering possession 
persons holding over lands, etc., after the expiration of leases are liable to pay double E 


rent, may be given before the expiration of the term. 


Landlord and Tenant—Lease—Termination—T ime—M idnight of last day of term. 
‘A tenant is entitled to remain in possession of the demised premises until midnight 
of the last day of the term. 


Notes. Referred to: Wilkinson v. Hall (1835), 1 Bing.N.C. 713. 

As to action for double rent or double value, see 23 Hatsspury’s Laws (3rd Edn.) F 
706-708 ; and for cases see 31 Dicust (Repl.) 605 et seq. For the Landlord and Tenant 
Act, 1730, s. 1, see 13 HaLsBuRyY’s Statues (2nd Edn.) 850. 


Cases referred to: 
(1) Clayton's Case (1585), 5 Co. Rep. la; 77 E.R. 48 ; 31 Digest (Repl.) 490, 6155. 
(2) Doe d. Bayntum v. Watton (1774), 1 Cowp. 189; 98 E.R. 1037; 40 Digest (Repl.) Gq 
778, 2620. 
.(3) Wilkinson v. Colley (1771), 5 Burr. 2694 ; 98 E.R. 414; 31 Digest (Repl.) 501, 626. 
(4) Timmins v. Rowlinson (1765), 1 Wm. BI. 533; 3 Burr. 1603; 96 E.R. 309; 31 
Digest (Repl.) 605, 7197. 
(5) Duppa v. Mayo (1669), 1 Wms. Saund. 275; 85 E.R. 336; 31 Digest (Repl.) 253, 
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Action for double annual value of a farm, under the Landlord and Tenant Act, 1730, 
Sains 

One Hunt granted a lease of the farm to one West for eleven years from Oct. 10, 1763, 
at £103 per annum, and devised the rent and reversion to the plaintiff and Mr. James 
Safford and their heirs, as tenants in common. West entered and held till February, 
1772, when, by consent of Safford, he assigned the residue of the term to the defendant, F 
who entered accordingly. Safford also entered into an agreement with the defendant, 
without the knowledge of the plaintiff, for an additional term of fourteen years; to 
which the plaintiff, when apprised of it, at first objected, but afterwards acquiesced. 
The leases were then drawn, but the defendant refused to execute, and threatened that 
he would hold the farm as long as he could. 

On Sept. 30, 1773, the plaintiff gave a written notice to the defendant to quit his un- 
divided moiety at the expiration of the term on Oct. 10, 1774; and again repeated the 
like notice on Oct. 7, 1774, or to pay double value as required by s. 1 of the Landlord 
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and Tenant Act, 1730.* On Oct. 10, 1774, at noon, the plaintiff went on the premises, 
and demanded possession, which was refused ; and again in the afternoon, and the same 
evening, he turned a score of lambs on the premises, which, on Oct. 11, the defendant 
turned off, and held the premises till Oct. 10,1775. The jury gave a verdict for £95 13s. 
being double the yearly value of the moiet y after proper deductions. 

Sayer, supported by Whitaker, moved for a new trial, because, (i) By the statute 
notice to quit must be given after and not before the expiration of the term. (ii) The 
lease did not expire until midnight, and possession was demanded in the preceding after- 
noon. They cited Clayton’s Case (1) and Doe d. Bayntum v. Watton (2). 


Walker, for the plaintiff, cited Wilkinson v. Colley (3). 


DE GREY, C.J.—I am satisfied that the notice to quit may be previous to the expira- 
tion of the term. It prevents surprise, and is most for the benefit of both landlord and 
tenant. The only objection to it is the order in whieh the words stand in the Act of 
Parliament, which weighs little against the sense and convenience of the other con- 
struction. The second objection is that the notice to quit and demand of possession 
are on Oct. 10, whereas the lease did not expire until the llth. At the utmost, the lease 
expired and the tenant ought to quit, the minute after midnight. If so, the difference is 
trifling, and not to be attended to in a motion for a new trial, which ought always to be 
founded on the true justice of the case, which is with the plaintiff, and not on little 
quirks and niceties. 


GOULD, J.—This is a remedial law and to be liberally construed. I think the notice 
to quit ought to be before the time, in order to prepare the tenant. As to the other point, 
LT incline to think the lease expired on Oct. 10th, at sunset: 1 Co. Inst. 206 b. 


BLACKSTONE, J.—Notice or requisition to the tenant to quit at the end of his term, 
implies that it must be previous. It would be absurd, because impossible to be com- 
plied with, to require after the expiration of the term that the tenant should quit at the 
expiration. The Landlord and Tenant Act, 1730, and the Distress for Rent Act, 1737, 
s. 18, being in pari materia ought to have the same construction: see LorD MANSFIELD’S 
judgment in Timmins v. Rowlinson (4), and where (by the latter) the tenant is to be 
bound by his own notice to quit, that must be clearly previous. As to the second point, 
I doubt, that though the rent is demandable at sunset, yet it is not due, nor does the 
lease expire until midnight: Duppa v. Mayo (5) (1 Wm. Saund. 282, at p. 287,n.). Ifso 
the notice is a little premature. But this is only the fraction of a second. The court 
will not grant a new trial on such a frivolous objection. 


NARES, J., concurred. 
Rule discharged. 








* The first notice, given in September, 1773, must be understood to have been a notice 
under the statute, and not a notice to quit in the usual acceptation of the word, for the 
term demised being for a time certain, and, therefore, expiring on a precise day, no notice 
to quit was necessary. 





522 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


Dam 


ATTORNEY-GENERAL v. FOUNDLING HOSPITAL 


[House or Lorps (LorDs CoMMISSIONERS: Eyre, Ashhurst and Wilson, JJ.), January 

23, 24, 1793] 

[Reported 4 Bro.C.C. 165; 2 Ves. 42; 29 E.R. 833] 
Charity—Management—Governors or guardians—Exercise of discretion— Restraint by 
court. 

The court has jurisdiction over charities where there has been an abuse of trust, 
but where the charity is founded by charter or Act of Parliament and the manage- 
ment of the charity is entrusted by that charter or Act of Parliament to governors 
or guardians, such persons have a right to exercise their discretion, and, although the 
court may be of a different opinion from them, it will not set up that opinion against 
the discretion of the governors or guardians. ; 

Where, therefore, the governors and guardians of the Foundling Hospital were 
as such entrusted with extensive powers, particularly to purchase and sell lands, 
the court refused to restrain them by injunction from building on estates belonging 
to the hospital. | 
Notes. Referred to: Re Chertsey Market, Ex parte Walthew (1819), 6 Price, 261; 

Soltau v. De Held (1851), 2 Sim.N.S. 133. 
As to injunction against eleemosynary corporations, see 21 HatsBury’s Laws (3rd 
Edn.) 373; and for cases see 28 Dicrst (Repl.) 849. 


Cases referred to: 
(1) A.-G@. v. Smart (1748), 1 Ves. Sen. 72; 27 E.R. 898, L.C.; 8 Digest (Repl.) 453, 


1506. 
(2) 4.-@. v. Middleton (1751), 2 Ves. Sen. 327; 28 E.R. 210, L.C.; 8 Digest (Repl.) 
507, 2306. 


Motion by the Attorney-General for an injunction to restrain the Foundling Hospital 
from entering into contracts for building, etc., on Cold Bath Fields. 


A 


The Foundling Hospital had been established by letters patent confirmed by Act of Pf 


Parliament 1739 (13 Geo. 2, c. 29) by the name of the “governors and guardians of the 
hospital, for the maintenance and education of exposed and deserted young children”’, 
who, as such, were entrusted with very extensive powers, particularly of purchasing, 
holding, and of selling lands. The committee had entered into contracts and were in 
treaty for other contracts with builders, for building upon lands belonging to the 


hospital, and situate on the east, west, and north sides thereof, under ground rents of G 


near £4,000 a year, and for making bricks; and it was alleged to be of great importance 
to the public and to the hospital itself that they should be restrained from entering into 
such contracts, as the building upon lands adjacent to the hospital might affect the 
salubrity of its situation, and the health of children educated there. The present 
income of the hospital was about £4,000 a year, and the expense of the maintenance, 
etc., of each child being about £10, it sufficed for the maintenance of four hundred 
children, which it was alleged was as large a number as were proper objects of the 
charity ; so that it was not necessary, on that account, to enter into these contracts. 
It was not certain these contracts would prove beneficial to the hospital, as the contrac- 
tors, especially in the event of a war, might not be able to fulfil their contracts. It 
had been thought necessary, at the time of the foundation of the hospital, that it should 
be situated in the country, for the benefit of those who were the objects of the charity : 
and it was argued that wherever trustees of a charity were doing what was detrimental 
to the charity, or inconsistent with its proper objects, the court would enjoin. Some 
instances were stated, in which the committee had deviated from the proper objects of 
this charity ; that they had applied legacies to the annual purposes, instead of investing 
them as an addition to the principal fund ; that they had sold out stock; that they had 
taken parish children into the hospital by contract with parish officers, which children 
were by no means the objects originally intended by this charity, which was confined to 
exposed and deserted children: and if they wanted this increased fund, for purposes so 
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A inconsistent with the original intention, that was a good reason for the court’s inter- 


ference. With respect to the jurisdiction, it was argued that wherever trustees of a 
charity abused the trusts, the court would enjoin: that there was not a doubt, the com- 
mittee had acted with the best intentions to benefit the charity: but the court would 
prevent anything being done that might be detrimental, which would appear at the 
hearing of the cause ; therefore, it was very reasonable to enjoin till then. 


Sir Archibald MacDonald (the Attorney-General), Sir John Scott (the Solicitor-General), 
Mitford and Richards, for the motion. 


Counsel for the hospital was not called upon to argue. 


LORD COMMISSIONER EYRE.—When I stated my difficulty as to the injunction, 
the answer given was that there need not be any delay because it might go immediately 
to the Master for an inquiry whether the plan would be beneficial. I perceived, there- 
fore, that it was the opinion of the counsel for the motion that we were sitting in the 
ordinary exercise of the jurisdiction this court assumes with regard to all public and 
private charities not specially established with visitors, so as to exclude the jurisdiction 
of the court. That is a very important question. I am satisfied that this court has a 
jurisdiction, that is, a limited jurisdiction, with regard to things of this nature: but I 
am also satisfied, that it has no such jurisdiction as the counsel have proceeded on. 
There is nothing better established than that this court does not entertain a general 
jurisdiction, or regulate and control charities established by charter. There the estab- 
lishment is fixed and determined and the court has no power to vary it. Ifthe governors 
established for the regulation of it are not those who have the management of the 
revenue, this court has no jurisdiction ; and if it is ever so much abused, as far as respects 
the jurisdiction of this court, it is without remedy : but if those, established as governors, 
have also the management of the revenues, this court does assume a jurisdiction of 
necessity, so far as they are to be considered as trustees of the revenue. That is stated 
in DuKE ON CHARITABLE Uszs; and referred to in several authorities, particularly in 
A.-G. v. Smart (1), and A.-G. v. Middleton (2). The result is, this court must not hastily 
take upon itself to interfere with those who have by charter, and in this case by Act of 
Parliament, the whole control over this charity. But where having also the manage- 
ment of the revenues they are abusing their trust, the court has jurisdiction. With a 
view to that I asked whether part of the plan was that it should be conducted in the 
country ; and I thought it probable on account of the children. It is better that they 
should be brought up in the country than in town, as appears from the statement of the 
Attorney-General on a comparative view of the death of children in town and the 
country. That made it probable that it was part of the original plan that this establish- 
ment should be in the country. If so, to bring a town round it would be changing the 


plan; and would have such a tendency to pervert the end of the institution, as would 


have authorised the court to interpose on the ground of a breach of trust. But it not 
only does not appear that such was the original plan, but neither does it appear that 
any man will say that the plan now proposed will endanger the health of the children. 
Tf it was intended to proceed upon that, and it is not marked out 80, that the court can 
proceed upon it as upon certain data, it ought to be proved by affidavit. Then can the 
court interpose, by way of injunction, in the management of the revenues and improve- 
ment of the profits of it, without affidavit? There is nothing which calls upon the court 
on evidence to stop the hands of the trustees by injunction. 

The only other ground would be on account of breach of trust on the face of it, and 
that it is the duty of the court to stop the trustees immediately, because it is in the nature 
of waste. That would do, if made out: but the prayer of the information being generally 
not to grant any building leases, must have gone on the other ground of breaking - ee 
the original plan. We might stop there by saying that the prayer of the information. al ‘ 
altogether on the only ground on which it can be supported, unless it can be aE ; 
as has been argued, that it is in nature of waste to turn profitable meadow lanc ee 
buildings. Does it appear upon the information and answer that this would ieee y 
be unproductive and a bad bargain? Nothing of that kind appears. What they have 


let has been let at a rent of above £900 a year. This rage for building may sometime 


bs. 
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or other prove inconvenient to the public: but to say, it will be so immediately, is more 
than I am authorised to do. Upon the hearing, perhaps something may be established 
to make the court interfere. As to the other part, whether the particular contracts 
entered into are clearly improvident so as upon that to justify an injunction, that is not 
within the prayer of the information, which says there ought to be no buildings at all. 
I think the trustees have acted with care and attention. They have taken the report 
of surveyors; and made their contracts upon them. It is said the contracts do not 
specify what degree of attention was used in the particular article of gravel: but it does 
not appear that that was not included in the estimate upon which the contracts have 
proceeded. I am desired to presume that: but I must presume the other way. 

The presumption is that the trustees are doing their duty, until the contrary appears 
so strongly that I am obliged to say they are not. So informed as they were on the 
subject of the value of the gravel, having refused to sell it at a price they thought too 
low, I cannot suppose they have been guilty of a breach of trust, and have given it away 


to these builders. As to the bricks, everyone knows there is not a great building carried . 


on about London, in which it is not one of the first objects to convert the soil into bricks 
for building upon the spot. The smell of bricks is disagreeable. The smell of the man- 
ure, which is spread upon these fields every summer, is worse ; only that is for a shorter 
time. But if buildings are to be carried on, we must not reject the only means by which 
they are to be carried on to advantage. On the whole, in cases where there is a charter 
establishment of this kind, with governors to conduct it, they have the power in them- 
selves: and we have nothing to do with it, unless in case of a breach of trust ; and upon 
coming for an injunction, a high probability must be shown that that is the case; and 
then the injunction ought to go. 


LORD COMMISSIONER ASHHURST.—There is no doubt, as a general proposition, 
that this court has a controlling power over all charitable institutions. As little doubt 
is there that this court will grant an injunction wherever it is properly laid before them, 
either by positive or probable evidence, that the trustees are acting in a manner incon- 
sistent with the trust ; and are either doing, or about to do, what will be detrimental to 
the charity ; and which when done cannot be undone. The only question is whether 
this is one of those cases, for the court has no right to take the trust out of the hands of 
those who are the real administrators of the charity, unless it appears they have acted 
improperly. Those who come for the injunction must make out that case clearly. 
Here an information is filed, and the prayer of it is to prevent this corporation from 
granting building leases, or building themselves, on the ground belonging to the founda- 
tion. The question is whether this is made out plainly to be inconsistent with the trust 
or prejudicial to the foundation, of which they are trustees. It is not made out, even ie 
probable evidence, so as that this court can take it up and put a stop to what they are 
doing. It does not necessarily follow that the conversion of meadow land into build- 
ings is a detriment to the charity. It may be a great benefit to it. It has been stated 
that this is in nature of waste, because the conversion of meadow land into buildings 
would be waste, if the buildings should not answer, and that the scheme is problematical 
and uncertain. That is rather an argument the other way, for then we ought to go the 
utmost length of investigation before we pronounce it injurious; and we must clearl 
see that it must be a nuisance and injurious to the charity. Wherever the matter is a 
problematical that we cannot see with any degree of precision that it is injurious, it is 
too short in this stage of the cause to grant an injunction; and the more so, as it = ad- 
mitted that this information may very soon be brought to a hearing. If ne injunction 
is granted, the cause will not proceed so quick as it otherwise will; because by the injunc 
tion the plaintiff gets the benefit of his suit. Therefore, it is not @ case in ari it is 
fit for us to throw such a stigma upon the governors of this charity, as to say it i 
probable they are acting inconsistently with their duty. . oe Ce 


LORD COMMISSIONER WILSON.—I am of the s ini 
OMI . ame o ; 
a corporation instituted by charter and Act of P Pemaearmnen sce Co 
this charity ; and I take it that unless there is sor 
actual abuse of trust, we have no jurisdiction to 


arliament for the purpose of governing 
ne reasonable ground to say there is an 
take it out of their hands, and to stop 
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them, until we can inquire whether they are abusing their trust or not. If they violate 
their trust, and that can be made out, it is proper to punish them, and to stop them 
until we can inquire : but it is necessary to make that out in all cases: for although thare 
18 & private relator in this information, he does not complain of any injury to himself; 
for whether they are a corporation or individuals, they would be answerable for injuries 
to third persons. Neither is it pretended that they are doing this for their own benefit : 
but it is simply alleged to be injurious to the charity. First, it is said to be injurious to 
the health of the children: but there is no evidence to support that. Next, it is said 
the bargain is improvident: but how is that proved? By showing that the persons to 
whom they applied for a plan gave them one, and it does not appear whether they pro- 
ceeded according to it. It does not appear whether they have deviated from it or not 
nor, if they have, whether they are right or not. In one instance they could not get 
leave from the Duke of Bedford to carry away the gravel. Upon that refusal they have 
applied to the Skinners’ Co. for a road, and have not yet received an answer. Perhaps 
it might have been convenient to make a bargain that it should go for less than the value, 
on account of the difficulty of carrying it off. Then there is a question whether it is 
better to have houses or meadow land. It is more beneficial to have houses than land 
so near London. But we cannot prevent them from proceeding in this plan, because 
we do not know whether these buildings will hereafter let so well as they expect. It 
appears at present a beneficial thing. 
Motion refused. 


FELLS v. READ 


[Lorp CHANCELLOR’s Court (Lord Loughborough, L.C.), March 7, 1796] 
[Reported 3 Ves. 70; 30 E.R. 899] 


Equity—Restitution—S pecific restitution—Immateriality of value of article—Damages 
not adequate compensation. 

The court will decree a specific chattel to be delivered up without regard to the 
value where from its nature damages can be no compensation. 

The defendant retained possession of some silver after the expiration of a limited 
time for which he had received it on an express trust and on his promise to return it. 
An action which had been brought at common law was defeated by the release of the 
defendant by two of the plaintiffs in that action. Ona claim by the present plain- 
tiffs for specific restitution, 

Held: the defendant was a trustee and so compellable to use the property accord- 
ing to the terms of the trust, and the plaintiff was entitled to succeed. 

Notes. Considered: Nutbrown v. Thornton (1804), 10 Ves. 159. Explained: Dowling 
v. Betjemann (1862), 2 John. & H. 544. Referred to: Lloyd v. Loaring (1802), 6 Ves. 
773; A.-G. v. Elliott and De Barres (1813), 2 Price, 48; Macclesfield v. Davis (1814), 


3 Ves. & B. 16. 
As to specific delivery of chattels, see 14 Hatspury’s Laws (3rd Edn.) 473; and for 


cases see 46 Dicest (Repl.) 528. 
Cases referred to: 
(1) Pusey v. Pusey (1684), 1 Vern. 273; 23 E.R. 465; 46 Digest (Repl.) 528, 708. 
(2) Duke of Somerset v. Cookson (1735), 3 P.Wms. 390; 24 E.R. 1114; 46 Digest 
(Repl.) 528, 709. 


Bill to have a box delivered up. 
The plaintiffs were members of a club, called ‘The Past Overseers of St. Margaret’s 


Parish, Westminster,” which consisted of persons who had served the office of overseer 


526 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 
of the poor of that parish. The society had been for a long period in possession of a silver 
tobacco-box, enclosed in two large silver cases, all which were adorned with several 
engravings of public transactions and heads of distinguished persons. The date of the 
box did not appear in the cause, but the ornaments, which had been added by different 
overseers during the time the box and cases remained in their custody, began in 1713. 
The box and the cases were always kept by the overseer for the time being who, upon 
coming into office, received them from the churchwarden, with a particular charge, in 
which he was enjoined under a penalty, to produce them at all meetings of the society 
and to deliver them up on quitting office to the senior churchwarden, to be delivered by 
him to the succeeding overseer. They were delivered in the usual form to the defendant 
Read on his appointment as overseer. On going out of office he refused to deliver them 
up unless the vestry would pass his accounts, in which they had refused to allow him 
certain payments. Upon this a meeting was called, and it was resolved by those mem- 
bers who attended that legal steps should be taken. After some negotiation, an action 


was brought at common law and Read was arrested. Hanley and Byfield, two of the. 


members in whose name the action was brought, executed a release to Read, who 
delivered the box and cases to Hanley. An application was made to BULLER, \J., at 
chambers to set aside the release, but that application failed. This bill was then filed 
against Read, Hanley and Byfield, to have the box and cases delivered up. They were 
ordered to be placed in the custody of Master Leeds. 

It was proved by a witness, Carteret, that the box and cases were delivered to Read 
under the usual injunctions and conditions, to which he expressly consented. The 
defendants Hanley and Byfield insisted that the action was commenced without their 
authority. They did not attend the meeting but it was regularly called. 


Mansfield and Cox for the plaintiffs. 
Sir John Scott for the defendants. 


LORD LOUGHBOROUGH, L.C.—I am sorry this cause has come into this court but 
the regret I feel is no other than that one always feels, that litigation and expense should 
have been occasioned by the peevishness and obstinacy of the parties. The value I 


cannot measure. The Pusey horn (in Pusey v. Pusey (1)), the patera of the Duke of I 


Somerset (in Duke of Somerset v. Cookson (2)), were things of that sort of value that a 
jury might not give twopence beyond the weight. It was not to be cast to the estima- 
tion of people who have not those feelings. In all cases where the object of the suit is 
not liable to a compensation by damages, it would be strange if the law of this country 
did not afford any remedy. It would be great injustice if an individual cannot have his 
property without being liable to the estimate of people who have not his feelings upon 
it. But this has very particular circumstances: for if no such cases as those cited had 
occurred, if this had come here originally, it is impossible that I should not have per- 
mitted the suit to stand. In the case of the Pusey horn (Pusey v. Pusey (1)), it does not 
appear how the defendant got it. In Duke 0,’ Somerset v. Cookson (2), the patera was in 
the possession of a goldsmith, who bought it in the way of trade, with notice of the claim 
of the Duke of Somerset. But in this-case the possession is by a qualified title. It was 
delivered upon an express trust to keep it and produce it at the meetings of the club, 
and at the expiration of his office to deliver it over to the senior churchwarden in order 
that he might give it to the next overseer. He accepts it on that condition. The wit- 
ness Carteret states his express assent to the conditions. 

Had he any right to retain this possession against the terms upon which it was 
delivered to him? He was a depository upon an express trust, and he does not perform 
the trust. Upon the common ground of equity there was a right in the plaintiffs to 
have called on him in the first place, during the term, to have used it according to the 
trust. That would be a small subject of a suit in equity ; but if he had not produced it 
at the meeting, I must have compelled it. So, if he retains it after the expiration of the 
term I must compel him to use it according to the trust. There was a legal remedy 
and I think it was done very wisely not to begin in equity. There was another remedy 
which did not occur to them. Upon the terms of Carteret’s evidence, the person to 
whom Read was bound at the time to deliver it might have been plaintiff in assumpsit. 
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The conduct of these defendants is perfectly groundless: the idea that by keeping pos- 
session of this ornament Read would compel the vestry to allow his accounts. As to 
Hanley and Byfield, it is not necessary for me to determine it, but I incline to think they 
would be bound to let the others make use of their names; but an indemnity as to the 
costs was the utmost they could have been entitled to. It is unfortunate that the appli- 
cation made to the court of law did not succeed to set aside the release. 

I am to judge of the conduct of the parties, not with regard to the ground of the decree, 
but upon the nature of the possession coupled with a trust. There was a proper ground 
as much as in any case. Where the right is not to use the thing as his own, but coupled 
with a trust to deliver it at a certain time, there is a clear jurisdiction upon the ordinary 
equity to compel the execution of the trust by the delivery of the thing at the time. But 
the conduct was extremely bad in Read, and not better in those who conspired with him 
to frustrate the purpose of the trust, and act contrary to it. 


Declaration that plainttffs entitled to possession of the box. 


SELBY v. ALSTON 


[Rotts Court (Sir Richard Pepper Arden, M.R.), March 20, 22, 1797] 
[Reported 3 Ves. 339; 30 E.R. 1042] 


Equity—Merger—Trustee’s heir-at-law taking tegal fee simple by descent entitled to 
equitable fee simple under settlement—Merger of equitable interest in legal estate. 
J.S. devised land to his wife on trust (inter alia) to convey it to their son at 21, 
but she died before the son came of age. He subsequently attained 21 and died 
possessed of the land. An attempted devise of the land by him having failed, 
the heir of J.S. claimed it from the heir of the widow who was admittedly entitled 
at law. The defendant demurred to the bill for want of equity. The plaintiff 
relied on the ground that the son had an election to take the equitable interest under 
his father’s will merely or the legal estate as heir of his mother which might have 
been encumbered by debts of hers. 

Held: the son being entitled to the absolute equitable interest from his father 
and the legal fee simple from his mother, the former estate merged in the latter and 
could not thereafter descend separately even in the case of an escheat. 


Notes. Re Douglas, Wood v. Douglas (1884), 28 Ch.D. 327. Followed: Re Selous, 
Thomson v. Selous, [1901] 1 Ch. 921. Referred to: Fung Ping Shan v. Tong Shun, 
[1918] A.C. 403. 

As to merger of estates in equity, see 14 Hatspury’s Laws (3rd Edn.) 615; and for 


cases see 20 Diarst (Repl.) 531. 
Cases referred to: ; 
(1) Brydges v. Brydges, Philips v. Brydges (1796), post, p. 530; 3 Ves. 120; 30 E.R. 


927 ; 38 Digest (Repl.) 907, 983. 
(2) Goodright v. Wells (1781), 2 Doug.K.B. 771; 99 E.R. 491; 47 Digest (Repl.) 138, 


1015. 
(3) Wade v. Paget (1784), 1 Bro.C.C. 363; 1 Cox, Eq. Cas. 74; 28 E.R. 1180, L.C.; 


38 Digest (Repl.) 907, 982. 


Demurrer to a bill filed by the plaintiff claiming certain estates. 
James Selby, having contracted for the purchase of certain estates in the counties of 


Middlesex and Hertford, and the Isle of Ely, and having paid the purchase-money, 


_ afterwards by his will gave and devised 
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‘all the rest of my real and personal estate, whatsoever and wheresoever, to my 
said wife, in trust that she do thereout educate and maintain my said son, until he 
shall attain the age of 21 years, and until he shall have sufficiently settled and 
secured to and upon my said wife, what is to be settled upon and given to her, as 
aforesaid ; and afterwards in trust to convey and dispose of all the then rest of my 
real and personal estate, and the produce thereof, to my said son, his heirs, execu- 
tors, and assigns: but in case my said son shall die without issue, before he shall. 
attain his age of 21 years, then in trust... i 

The testator died before any conveyance was made of the estates agreed to be pur- 

chased, After his death a conveyance by lease and release was made to his widow, who 

died before her son attained the age of 21. He afterwards attained that age and died 
in 1772, having been always in possession of the estates from the death of his mother 
and having devised them to charitable uses, which devise was void by the Statute of 

Mortmain [law of mortmain abolished by Charities Act, 1960]. The bill was filed by 

the heir-at-law ex parte paterna, claiming these estates against the heir ex parte materna, 

who was in possession. The defendant put in a general demurrer. \ 


Sir John Mitford for the plaintiff. 
Mansfield and Stratford for the defendant. 


SIR RICHARD PEPPER ARDEN, M.R.—The ground of this bill is that the plaintiff, 
claiming as heir ex parte paterna of the late Mr. Selby, has an equity to call for a con- 
veyance, The case and the premises, or at least some of them, are exactly the same as 
in Goodright v. Wells (2). When this was mentioned, it occurred to me that the ques- 
tion had been already decided by Lorp TuuRLow in some other cause. After a verdict 
at law and a judgment determining that at law it descended to the heir ex parte materna, 
with a very strong opinion of three of the judges that equitably the heir ex parte paterna 
could have no claim, though one judge gave an opinion to the contrary, it does appear 
that the point, whether argued or not, came on before Lorp Tourtow. The Registrar's 
Book contains further directions in two causes. Both bills were retained twelve 
months, and it was ordered that Wells and the Franklyns, claiming as heirs on the part 
of his father’s mother, should bring an ejectment; that Sir Rowland Alston, claiming 
on the part of the mother, should also bring an ejectment; that there should be a trial 
at bar; and that Sir Rowland Alston might also attend at the trial of the ejectment 
brought by the Wells’s. The ejectment was under the direction of this court: that is 
certain. Upon further directions, his Lordship declared that the devise in the will of 
the several freehold and leasehold estates, thereby given to the charity, was void; and 
it was ordered that the title deeds of the estates in St. Clement’s churchyard and at 
Hertingfordbury, should be delivered to Sir Rowland Alston, who recovered in the 
ejectment ; and that the receiver should be discharged. 

If any equity remained between these heirs, this decree could not have been made, 
The equitable point was raised in the court of law and the judges gave their opinions 
upon it; and Lorp THurLow delivered up possession to the person claiming as heir 
ex parte materna. y 

Then the next question is whether, upon the case made by the plaintiff, he is entitled 
to an equity. The question at law was clear: there could be no question about that: 
but the judges intimated their opinions upon the equitable point. The argument of 
Wixson, J., was more equitable than legal. We have an intimation of the opinion of 
Lorp MANSFIELD, and a strong opinion of Asuuurst, J., and BULLER, J., against the 
equity. The opinion of Winxxs, J., was in favour of the equity. The question now 
is whether, upon the case now coming before a court of equity, the opinion of the three 
judges is such as this court will follow. Ido not say the case is free from all difficulty ; 
and there may be good reason to contend that the situation of the trustee shall not 
affect, in any degree, the estate coming from him to his cestui que trust : but I must not 
lay that down too broadly ; for that is not the fact. In Brydges v. Brydges (1) I stated 
as a universal proposition, that wherever the legal and equitable estates, uniting in the 
same person, are co-extensive and commensurate, the latter is absorbed in the former. 
I stated, and I think I was warranted in so doing, that no act of the trustee can in any 
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degree vary the right of the cestui que trust : but I did not state, nor on full consideration 
am I prepared to say that it was ever held that the situation of the trustee, and the 
operation of law arising from that situation, and the relation to the cestui que trust, 
does not make considerable difference in the estates to be taken: for instance, supposing 
the trustee was an ancestor of the cestui que trust, and dies, and then the cestui que trust 
dies, is there any doubt that his widow would be dowable; though, if the cestui que 
trust died first, she unquestionably would not. It has been argued that the trustee is 
& mere instrument, and his situation or act can have no effect at all upon the estate. I 
have put a case where the fact being that the legal estate descends upon the cestui que 
trust and is united with the trust estate, he becomes solely seised at law, and both his 
widow and heir are entitled. Therefore, the situation of the trustee (I do not say 
his act) may make a considerable difference. If the widow of Mr. Selby had conveyed 
to the son, it is clear he would have taken an estate descendible to his heirs ex parte 
paterna. Suppose she had made a feoffment to the use of herself for life, remainder to 
her son, she would have had no intention of giving the estate in any new line: (it is to 
be supposed she would rather it should continue in the line that would carry it to her 
own heirs): but that act, though not done with that view, would have such an effect. 
So, where an heir takes by devise instead of by descent, the consequences are different ; 
but that was never insisted on as a ground of equity. If an heir, ex parte materna, 
takes by devise, that would let in his heirs ex parte paterna, and if they fail, his heirs 
ex parte materna also: if he takes by descent, he would only take an estate descendible 
to his heirs ex parte materna, and yet if he can take by descent, the law makes him 
take so. The case of an escheat does seem a hardship upon the line of heirs that would 
have succeeded if Mr. Selby had taken from his father. That is the only argument that 
pressed upon my mind. Where the person himself has an equal co-extensive estate at 
law and in equity, the legal shall prevail, notwithstanding the case I put of the escheat. 
I have not found that courts of equity have ever, upon that circumstance, held that he 
is not to be considered as having a co-extensive estate in law and equity. 

The case relied upon in Brydges v. Brydges (1) was Wade v. Paget (3). There Lorp 
THURLOW lays down a universal proposition, to which I am inclined to accede, that where 
the estates unite, the equitable must merge in the legal. That was the principle of the 
opinion of the judges in Goodright v. Wells (2), and upon consideration, I am inclined not 
to lay any restriction upon, or to narrow it in any respect, but to hold that by whatever 
means, whether by conveyance or otherwise, a person obtains the absolute ownership 
at law of the estate, though he acquired that by an equitable title, and both either come 
together or are afterwards united in him, the legal will prevail, the equitable is totally 
gone, for the purpose of being acted upon by any person in this court. Therefore, that 
being to be laid down universally, this demurrer must be allowed against the plaintiff 


claiming as heir ex parte paterna. 
Judgment for defendant. 
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BRYDGES v. BRYDGES 
PHILIPS v. BRYDGES 


[Rotts Court (Sir Richard Pepper Arden, M.R.), April 27, May 3, 1796] 
[Reported 3 Ves. 120; 30 E.R. 927] 
Equity—Merger—Trustee entitled to beneficial contingent remainder—M erger of 
remainder in trustee’s fee simple estate so as to become a legal remainder. 

By the will of W.B. and in the events which happened land was devised to and 
to the use of E.B., F.B., and K.B. in fee simple in trust for the testator’s grandson 
in tail male with remainder to K.B. in tail male. By 1785 K.B. had survived his 
co-trustees. In that year the grandson, wishing to bar his entail, but without the 
concurrence of K.B., suffered a recovery. After his death leaving no male issue sur- 
viving the question arose whether that recovery, being admittedly sufficient to bar 
his own entail and all equitable estates subsequent thereto, barred the entail of 
K.B., on the footing that that might have merged in his legal fee simple, which he 
held as trustee under the will. 

Held: merger resulted only from the union of legal and equitable estates which 
were co-extensive and commensurate; a trustee might hold a legal fee simple 
together with a partial equitable (or beneficial) interest ; accordingly, the equitable 
entail of K.B. did not merge in his legal estate or become a legal estate tail, and 
the recovery was effective to bar it. 

Notes. Considered: Selby v. Alston (1797), ante, p. 527. Applied: Conolly v. Conolly 
(1867), 15 W.R. 944. Referred to: Wykham v. Wykham (1811), 18 Ves. 395; Chol- 
mondley v. Clinton (1820), 2 Jac. & W.1; Re Douglas, Wood vy. Douglas (1884), 28 Ch.D. 
327. 

As to merger of estates in equity, see 14 Hatspury’s Laws (8rd Edn.) 615; and for 
cases see 20 Dicrst (Repl.) 531. 

Cases referred to: 
(1) Bale v. Coleman (1711), 1 P.Wms. 142; 2 Eq. Cas. Abr. 309; 24 E.R. 330; sub 
nom. Baile v. Coleman, 2 Vern. 670; 40 Digest (Repl.) 520, 3117. 
(2) Bagshaw v. Spencer (1748), 1 Ves. Sen. 142; 2 Atk. 577: 1 Wils. 238 ; 27 E.R. 944, 
L.C. ; 49 Digest (Repl.) 849, 7970. 
(3) Wright v. Pearson (1758), Amb. 358; 1 Eden, 119; 2 Keny. 361; 27 E.R. 238; 
49 Digest (Repl.) 853, 8009. 
(4) Salvin v. Thornton (1760), Amb. 545, 699; 1 Bro.C.C. 73, n. 
(5) North and Champernoon v. Williams (1681), 2 Cas. in Ch. 63; subsequent pro- 
ceedings sub nom. North v. Champernoon (1681), 2 Cas. in Ch. 78. 
(6) Robinson v. Cuming (1739), 1 Atk. 473; West temp. Hard. 635; 26 E.R. 302, 
L.C.; previous proceedings, sub nom. Robinson v. Comyns (1736), Cas. temp. 
Talb. 164, L.C.; 47 Digest (Repl.) 139, 1021. 

(7) Goodright v. Wells (1781), 2 Doug.K.B. 771; 99 E.R. 491; 47 Digest (Repl.) 138, 
1015. 

(8) Challoner v. Murhall (1795), 2 Ves. 524; 30 E.R. 757, L.C. 

(9) eee v. Allington (1746), 3 Atk. 453; 26 E.R. 1061, L.C. ; 32 Digest (Repl.) 560, 

521. 
(10) Marwood vy. Turner (1732), 3 P.Wms. 163. 

Bill in Chancery. 

William Brydges devised all his estates in the county of Hereford, and also all the 
estates which were given to him by his cousin Thomas Brydges, in the counties of 
Hereford, Brecon, and Radnor, then in possession of Arthur Holder and Francis J ohnson, 
to his wife Catherine Brydges, Edmund Brydges, Francis Brydges, and Kempe Brydges 
to hold them on trust to pay off the mortgages to which the estates were subject and also 
all his debts, and thereafter to convey the estates left unsold to the persons to whom 
he had devised his estates at Tiberton. His Tiberton estates were devised to his wife 
during her life and thereafter to Edmund, Francis and Kempe Brydges in fee simple 


E 
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on trust to pay debts and mortgages and a legacy of £4,000 equally between his two 
granddaughters Catherine and Ann Brydges, and subject thereto to the said Edmund 
Brydges in fee simple in trust for his grandson Francis William Thomas Brydges for 
life, with successive remainders in tail male to his own heirs, the testator’s cousin the 
said Edmund Brydges, the said Francis Brydges, Kempe Brydges, his son-in-law 
Edmund Brydges, and ultimately to the testator’s own heirs. After several legacies, 
the testator gave all his personal estate to his wife and appointed her sole executrix. 
By two codicils the testator, taking notice of the death of his wife since he had made 
his will, gave some directions to be followed during the minority of his grandson, and 
appointed Kempe Brydges and another executors. 

The testator died in 1764; and the executors having renounced, administration with 
the will annexed was granted to his granddaughters, Catherine Brydges and Anne 
Griffith. Francis William Thomas Brydges, by his next friend, filed a bill to have the 
trusts of the will carried into execution; and, by the decree in 1765, the will was estab- 
lished, and directions were given for taking the accounts, and paying the debts by sale 
of the trust estate, if necessary ; and that if any part should remain unsold after payment 
of the debts, it should be conveyed to the uses directed by the will. No further pro- 
ceedings took place in that cause. On Jan. 30, 1772, Francis William Thomas Brydges 
attained the age of twenty-one, and the trustees under the will, having sold part of the 
estates for payment of the debts, put him in possession of the rest ; but no conveyance 
of the legal estate was executed. In February, 1772, and December, 1780, Edmund and 
Prancis Brydges, two of the remaining trustees and devisees in tail in remainder under 
the will, died. By lease and release dated Jan. 18 and 19, 1785, all the devised estates 
were conveyed by Francis William Thomas Brydges to Joshua Peart in fee, in order to 
make a tenant to the precipe, and in Hilary Term, 1785, a recovery was accordingly 
suffered to the use of Francis William Thomas Brydges, his heirs and assigns for ever. 
Kempe Brydges, the only surviving trustee, in whom the legal estate was vested, did 
not join in this transaction. On the marriage of Francis William Thomas Brydges in 
July, 1785, part of the said estates was settled upon him for life, remainder to trustees 
to preserve contingent remainders, remainder to trustees to secure a jointure and raise 
portions, remainder to the first and other sons of the marriage successively in tail male, 
remainder to the husband, and the heirs of his body by his intended wife, remainder to 
him in tail general and remainder to him in fee. Francis William Thomas Brydges by 
his will, dated Mar. 10, 1788, devised the unsettled estates, subject to certain incum- 
brances, and also the settled estates, in case he should die without issue male, to his 
wife for life, remainder to his daughter Anne in tail, remainder to his two sisters Catherine 
and Anne in fee. He died leaving three daughters and no issue male. Kempe Brydges 
died in 1792. 

A bill was filed by the surviving trustees of the marriage settlement of Francis William 
Thomas Brydges, his widow, and three infant daughters, by their next friend, praying 
that the proceedings in the former cause might be prosecuted, and that the defendant 
Kempe Brydges, only son and heir-at-law of the surviving trustee of the will of William 
Brydges, might be decreed to convey the estates settled by the deeds of July, 1785, to 
the uses and trusts of those deeds, and to convey such of the estates of the testator 
William Brydges as were sold to the use of the purchasers, and the residue of the said 
estates to the uses of the will of Francis William Thomas Brydges. The defendant 
Kempe Brydges by his answer insisted that by the union of the equitable and legal 
estates in his father he had a legal remainder in tail in the estates whereof the recovery 
was suffered, and, therefore, such remainder was not barred, for want of a legal tenant 
to the precipe. The former decree was afterwards ordered to be carried on. It 
appeared by the report that all the debts and charges were paid. 


Lloyd, Grant, Richards and Romilly for the plaintiffs. 
Pigott and Benyon for the defendant. 


SIR RICHARD PEPPER ARDEN, M.R.—This case, which has been extremely well 


argued, at the same time that it is involved in a great deal of technical learning, and 


some degree of artificial reasoning, does not admit of considerable doubt, if any; and I 


532 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


should have given my opinion on the close of the argument for the defendant, if there 
had been time to give it so much at large as I thought necessary, to obviate consequences 
being drawn from that opinion which are by no means involved in it. 

The question is clear as to the Bosbury estate, if, as it was said in the argument, there 
was a mortgage upon it: but I will now suppose, and give my opinion as if the testator 
had the legal estate and was seised in fee of the whole estate. I desire it to be under- 
stood, that though he calls these estates uses, they are all trust estates. There was no 
argument against the estate tail of F. W. T. Brydges; and after Bale v. Coleman (1), 
notwithstanding what was said by Lorp HARDWICKE in Bagshaw v. Spencer (2), there 
is no doubt that he was tenant in tail male in equity. No trustees are interposed, and 
Lorp Harpwicke relied much upon the interposition of trustees in that case, which is 
not perfectly acquiesced in (see Mr. FraRNE’S observations (CONTINGENT REMAINDERS, 
4th Edn.) on that case, and Wright v. Pearson (3)), and in which I do not acquiesce ; 
for I think now the same words that create an estate tail in a legal will, if applied to an 
equitable estate, create an estate tail in that. But the defendant has not contended . 
against his equitable estate tail under these words. The trustees having sold part of 
the estates for the debts, let him into possession of the remainder; but that was not 
necessary to give validity to the recovery suffered. The objection to the recovery, 
upon which the question arises, is that at the time it was suffered the remainder in 
Kempe Brydges, was not an equitable, but a legal remainder ; and, therefore, according 
to the doctrine now fully established here, that in order to make a good equitable 
recovery the remainders must be equitable, and there must be an equitable tenant to 
the precipe, this recovery is void as to him. I wish, before I proceed to give my opinion 
upon the question whether Kempe Brydges had a legal or equitable estate, to guard 
against the generality of words. I admit that an equitable tenant to the precipe will 
not be sufficient to bar a legal remainder ; which was the case of Salvin v. Thornton (4): 
but the converse is supposed, that an equitable remainder cannot be barred, where there 
is a legal tenant to the precipe. I do not admit that to the length of defeating the 
recovery, where there is both a legal and equitable tenant to the precipe, for that would 
take away the right of the owner of the estate, which by the course of the court is 
vested in him. It must, therefore, be understood with this restriction, that if it should 
happen that the equitable tenant for life has also the legal estate for life, that is no 
objection to the recovery ; and with that restriction I acquiesce in what is so fully estab- 
lished in Salvin v. Thornton (4). 

Another proposition was maintained in a latitude that would create infinite confusion : 
that where there is in the same person a legal and equitable interest, the former absorbs 
the latter. I admit that where he has the same interest in both, he ceases to have the 
equitable estate and has the legal estate; upon which this court will not act but leaves 
it to the rules of law. But it must be understood always with this restriction, that it 
holds only where the legal and equitable estates are co-extensive and commensurate : 
but I do not by any means admit that where he has the whole legal estate and a partial 
equitable estate, the latter sinks into the former ; for it would be a disadvantage to him. 
All this depends upon the misuse of words. It has been very ably argued that there 
seems an absurdity in saying he had an equitable remainder for himself, where he had 
the whole legal fee ; but it is much more absurd to say he had a legal remainder. It is 
impossible, it would be a solecism, to state to a lawyer that he could have an estate in 
fee with a remainder in tail expectant in law upon it: but there is no such absurdity in 
saying he might have the whole legal estate and a limited interest in the beneficial 
er wearer piers ey case here. Kempe Brydges had the whole 

; g the rest for himself and his heirs male. I 

Raye looked into all the cases that were quoted. It is supposed that in North and 
Cc dl v. ibaa (5), the reversion in equity was in the trustee: but it does not 
appear so to me. nat case, co it } hy ’ “ 
established the point for the Sat ee i es ae mth fy : pine sti Be 
a ’ J n trustees, and a 
partial interest in the beneficial or equitable interest may at the same time subsist and 
continue for the benefit of the person so seised of the legal estate. I have no difficulty 
in saying that the common sense stripped of all technical and artificial reasons is that 
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A the equitable estate is a mere creature of this court, and subsists in idea only as to any 
legal consequences that might result from the possession of it, but totally distinct from 
the legal estate. 

This court has determined that such equitable estates are to be held perfectly distinct 
and separate from the legal estate. They are to be enjoyed in the same condition, 
entitled to all the same benefits of ownership, disposable, devisable and barrable, 

B exactly as if they were estates executed in the party ; and the persons having them may, 
without the intervention of the trustees, or the possibility of their preventing them from 
exercising their ownership, act as if no trustees existed ; and this court will give validity 
to their acts; and when I am told that legal and equitable estates cannot subsist in the 
same person, it must be understood always with this restriction; that it is the same 
estate in equity and at law. There is then no person upon whom this court can act ; 

C and I am amazed when I read Goodright v. Wells (7) that it went to law at all. It was 
a clear case, and cannot bear upon this. I admit that where the person is seised of the 
estate at law and of the same estate in equity, he cannot have a subpcena against him- 
self. There is nothing upon which equity can act. The equitable estate is absorbed; 
the better phrase is, that it no longer exists. But when for the purposes of justice it is 
necessary it should exist, that circumstance shall not put the party entitled into a worse 

D condition. There is no occasion for a legal estate at all to support a trust estate. Even 
an heir-at-law is made a trustee by a court of equity. No act of the trustee can preju- 
dice and narrow the title of the cestui que trust. The argument is that the trustee 
happening to become sole owner of the legal estate, something has happened that takes: 
away from the cestui que trust that interest which belongs to the nature of the estate 
he has, and that he cannot suffer a recovery without the intervention of the trustee. 

E The trustee would have said he would not join, because he would not bar his own remain- 
der. Suppose a bill had been filed to compel him ; and he had died without it: suppose 
he had died in the Fleet, refusing to do it. In Prcorr on Common Recovertizs, 104, 
there is a quotation extremely well expressed from Lorp Norrincuam, the father of 
equity almost, I may say, in this court. I do not think it possible to put a case that will 
narrow what is there laid down. It is impossible to argue that this is a legal remainder 

F in tail. Either it is totally gone or it is an equitable remainder. There is another 
remainder here beyond that to Kempe Brydges. What is to become of that? Could 
he by any act of his bar or destroy that? Certainly not. The late case of Challoner v. 
Murhall (8) was mentioned. The very doctrine is there laid down; and it is clearly 
corroborative of what is contended by the plaintiff. The point there is that the en- 
franchisement barred the remainders over, because if not barred that way they could 

G not be barred any other. He could not bar them by surrender, for he had no copyhold 
to surrender. He could not bar them at all; therefore, the opinion of the Lord Chan- 
cellor was that from that moment he became tenant in fee. Boteler v. Allington (9), 
I admit, if it proves anything,.is in favour of the defendant : but there the tenant in tail 
in equity was alive and it was no matter to him, provided he made a good title 3 and the 
Lord Chancellor’s order was that a conveyance should be made to him. I desire to be 

Hi understood that there is no exception to this; that a legal remainder cannot be affected 
by a recovery with an equitable tenant to the preecipe ; but that the converse is not true ; 
for a legal estate in the tenant to the precipe is no objection. The very isthe was 
determined in the famous case of Marwood v. Turner (10), the last point. Sir Henry 
Marwood, on his marriage, articled to purchase lands, which he was to settle upon 
himself in tail male, remainder to the plaintiff’s father in tail male. He purchased but 

1 did not settle, so that he was tenant in fee; and it was held that his recovery barred the 
remainder. That is exactly the point. He was tenant in fee, but was trustee according 
to the articles. After this I have no difficulty. I have taken the ie te es igo 
my opinion, from wishing a general rule not to be misunderstood or ps a ied. es 
of opinion that Kempe Brydges was only trustee for himself in remain er, fi ine : 
tail in F. W. T. Brydges, and that the recovery well barred that remain me i erefore, 
the defendant must join in the conveyances according to the prayer of the bill. 

Judgment for plaintiff. 
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A 
GRAY v. MATHIAS 
[Court oF EXCHEQUER (MacDonald, C.B., Hotham, Perryn and Thompson, BB.), 
February 28, 1800] 
[Reported 5 Ves. 286; 31 E.R. 591] B 


Contract—Immoral purpose—Voluntary bond given to a woman during cohabitation— 
Further bond securing continuance of illicit cohabitation by annuity in case of 
separation. 

The testator gave a voluntary bond during cohabitation to a woman previously 
of very loose life. Soon afterwards he gave her another bond expressly securing a 
continuance of the connection by an annuity in case of separation. On a bill by his C 
executor to have the bonds delivered up, | 

Held, dismissing the bill, the first bond was valid and the second bond was void at 
law as being pro turpi causa. 


Notes. Considered: Simpson v. Howden (1837), 3 My. & Cr. 97. Followed: Hall v. 
Palmer (1844), 3 Hare, 532. Considered: Re Vallance, Vallance v. Blagden (1844), 26 
Ch.D. 353; Re Wootton, Isaacson, Sanders v. Smiles (1904), 21 T.L.R. 89. Referred to: D 
Re Henderson, Henderson v. Bird (1889), 5 T.L.R. 374. 

As to unlawfulness of bonds given in consideration of future cohabitation, see 3 
Hatsspury’s Laws (3rd Edn.) 335; and for cases see 7 Dicest (Repl.) 173 et seq. As 
to immoral contracts, see 8 HatsBury’s Laws (3rd Edn.) 138 et seq. ; and for cases see 
12 DicEst (Repl.) 294 et seq. As to delivery up of instrument void at law, see 14 
Hauspury’s Laws (3rd Edn.) 512; and for cases see 20 Digest (Repl.) 304. E 


Cases referred to: 
(1) Dillon v. Jones (prior to 1778), cited in 5 Ves. at p. 291. 
(2) Hill v. Spencer (1767), Amb. 641, 836; 27 E.R. 416, 524, L.C.; 7 Digest (Repl.) 
174, 66. 
Also referred to in argument : F 
Whaley v. Norton (1687), 1 Vern. 483; 1 Eq. Cas. Abr. 87, pl. 5; 23 E.R. 608 ; 7 Digest 
(Repl.) 173, 50. 
Priest v. Parrot (1751), 2 Ves. Sen. 160; 28 E.R. 103, L.C.; 7 Digest (Repl.) 173, 55. 
Turner v. Vaughan (1767), 2 Wils. 339; 95 E.R. 845; 7 Digest (Repl.) 174, 65. 
Walker v. Perkins (1764), 1 Wm. Bl. 517; 3 Burr. 1568; 96 E.R. 299; 7 Digest (Repl.) 
174, 57. 
Franco v. Bolton (1797), 3 Ves. 368; 30 E.R. 1058, L.C.; 7 Digest (Repl.) 174, 58. 
- Bodly v. (1680), 2 Cas. in Ch. 15; 22 E.R. 824; 20 Digest (Repl.) 267, 132. 
Marchioness Annandale v. Harris (1727), 2 P.Wms. 432; 1 Eq. Cas. Abr. 87, pl. 6; 
Rei 801, L.C. ; affirmed (1728), 1 Bro. Parl. Cas. 250, H.L.; 7 Digest (Repl.) 
74, 65. 
Cray v. Rooke (1735), Cas. temp. Tadb. 153; 25 E.R. 713; 7 Digest (Repl.) 174, 64. H 
Clarke Ton (1742), 2 Atk. 333, 337; 9 Mod. Rep. 340; 20 E.R. 603; sub nom 
Clark v. Periam, Periam v. Clark. 1 ; ‘ott. 5 ; a ) 
Le ee um v. Clark, 1 Coop. temp. Cott. 541, L.C.; 14 Digest (Repl.) 
Hanington v. Duchatel (1783), 1 Bro.C.C, 124; 2 Swan. 159, n.; 28 E.R. 1028; sub 
r nom. Harrington v. Chastel, 2 Dick. 581; 7 Digest (Repl.) 179, 124. 
Law v. Law (1735), Cas. temp. Talb. 140; 3 P.Wms. 391: 24 E.R i 
’ . . > . . 4 IN. 1114, we 5 } 
(Repl.) 179, 123. mee se 
Wittingham v. Thornborough (1690), Prec. Ch. 20; 2 Eq. Cas. Abr. 635; 24 E.R. 11: 
sub nom. Whittingham v. Thornburgh, 2 Vern. 206 ; 29 Digest (Repl.) 63, 174. 
“ae v. rans (1767), 2 Wils. 341; 95 E.R. 847; 12 Digest (Repl.) 290, 2229 
fatthew v. Hanbury (1690), 2 Vern. 187; 1 Eq. Cas Abr 5% 2 ER. 7 
7 Digest (Repl.) 173, 53. barrie i ek 
Bainham v. Manning (1691), 
7 Digest (Repl.) 173, 54. 





2 Vern. 242; 1 Eq. Cas. Abr. 87, pl. 4; 23 E.R. 756; 


Ex.] GRAY v. MATHIAS (Macponatp, C.B.) 535 
sage v. Weeden (1700), 1 Eq. Cas. Abr. 93; 21 E.R. 904; 7 Digest (Repl.) 244, 

Spicer v. Hayward (1700), Prec. Ch. 114; 24 E.R. 55; 12 Digest (Repl.) 199, 1375. 
SS ete sigan ternererie epi kehaaen 
in lieu and satisfaction of the first; and fi igee 3 j eee : mb inact 
as to both bonds by the Court of Exche Rake salpoirs non ara ae aan 
Lar aewnee q 1 motion ; after a verdict had been obtained 

W illiam Jamison cohabited with the defendant Jane Mathias from 1793 until his 
death in September, 1797. On April 14, 1796, he executed a bond to her in the penal 
sum of £700, with a condition that if his heirs, executors, or administrators should pay 
Jane Mathias, her executors, administrators, or assigns, £350 within six months after 
his decease, with interest from the day of his death, then the obligation should be void. 

On Sept. 6, 1796, he executed another bond to her ift the penal sum of £1,000, with a 
condition, reciting the past connection and that he from the affection which he had for 
Jane Mathias, and for her future maintenance and support in case of his death before 
her, or of, his declining to cohabit and live with her, had agreed to settle and secure her 
the annuity or yearly sum of £60, payable, as aftermentioned : the condition being such, 
that in case he should decline to live and cohabit with, and support, Jane Mathias, and 
should separate and part from her, then he, his heirs, etc., or any or either of them, should 
and would well and truly pay or cause to be paid to Jane Mathias and her assigns one 
annuity or yearly sum of £60, payable half-yearly during her natural life on Dec. 21 - 
and June 24, the first payment thereof to be made on such of the above-named days as 
should first happen after such separation and living apart ; but in case he should continue 
to live and cohabit with her to the time of his death, then if his heirs, etc., should pay 
her or her assigns one annuity of £60 during her life, then the obligation should be void. 

Jamison died possessed of property to the amount of about £30,000, which he be- 
queathed in favour of his infant daughter by a deceased wife with a limitation over in 
case of her decease under the age of twenty-one to the plaintiff whom he appointed 
executor and guardian to his daughter. 

At the time of the execution of these bonds Jamison was about forty years of age. 
The execution of the bonds took place in the presence of the attorney, who drew them 
and he was the witness to them. ‘The plaintiff also produced evidence that the defen- 
dant had been a very loose woman before she lived with Jamison; and that he said he 
had given her a bond for £60 a year. The daughter of Jamison died under the age of 
twenty-one, after the suit had been instituted. 


Plumer and Fonblanque for the plaintiff. 
Richards, Hart and Cox for the defendant. 


MACDONALD, C.B., stated the case and delivered the judgment of the court: The 
principles on which cases of this sort are to be decided are now so well settled, and so 
extremely clear, that I think myself dispensed from the necessity of going through all the 
cases. The case in short is this. In the course of cohabitation the first bond was given: 
a simple voluntary bond. In the course of the same cohabitation the second bond was 
given, which on the face of it states a continuance of the cohabitation, and makes it the 
interest of one of the parties, and no matter which, that that connection should be 
discontinued. As to the first bond, it is most clearly settled in cases where it has not 
been the direct point, and in cases where it has, as for instance in Dillon v. Jones (1) 
where it was made a question whether there was any understanding for a continuance 
of the connection in the breasts of the parties, though it was not expressed ; and the 
defendant being interrogated, said there was not; and, therefore, it was held good, 
though only voluntary. In Hill v. Spencer (2) that is most clearly laid down; and 
Lorp CampEN, L.C., said there is little difference between such a bond to a person in 
this unhappy situation and giving a sum of money. As to the second bond, it is equally 
clear that where this sort of consideration appears on the face of the instrument, it can- 


not be countenanced in a court of equity ; to set aside all considerations of religion and 
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rn f public policy: all proper connection can arise only in 
SS ae ee It is needa Hist th plaintiff brings this bill rather 
as guardian to the daughter than on his own account. How far he was right a rt? 
smothering this transaction for her father’s sake, it is not for me to say. He th: cs i 
for his character to hang up his benefactor by the road side, with all his infirmities 
about him. He comes with no very favourable claim to the interposition of this court. 
But he comes in a case desperate with regard to the first bond ; for nothing is proved or 
shown that can in the least invalidate that as a voluntary bond. Therefore, as to that 
the bill must be dismissed with costs. 46 
With regard to the second bond, without entering at all into the question of juris- 
diction, it turns upon a plain point. The plaintiff comes upon a bond, declaring on the 
face of it that it is an invalid bond. The defendant should have demurred to the action 
on that bond. Instead of that he comes here professing that it is a piece of waste paper : 


morality, 
the honourable state of marriage. 


he goes through the whole length of equitable litigation, bill, answer, commission, etc., , 


at an expense possibly of £200 or £300. In such a case, though equity may have a cons 
current jurisdiction, it is not fitting in the particular case, that equity should entertair 
the suit : for it would be a monstrous hardship if a man should come here saying another 
person has an instrument good for nothing on the face of it, that there is nothing of dis- 
covery wanting, but stating that if the instrument is ever produced, it is good for 
nothing and a piece of waste paper ; yet seeking by a long litigation in this court to have 
that instrument delivered up. That is a case not to be encouraged ; for the plaintiff 
himself states that he has an irrefragable defence against it. Therefore, on that ground 
that part of the bill also, that is, the whole of the bill, must be dismissed with costs. 


Judgment for defendant. 


BAYNHAM v. GUY’S HOSPITAL 


[Rotts Court (Sir Richard Pepper Arden, M.R.), December 21, 1796] 
[Reported 3 Ves. 295; 30 E.R. 1019] 


Document—Construction—Consideration of acts of parties. 
A legal instrument is not to be construed by reference to equivocal acts of the 
parties. 


Landlord and Tenant—Lease—Renewal—Perpetual renewal—Construction against, 
The court leans against construing a covenant in a lease to be for a perpetual 
renewal. To be effective it must be perfectly clear that the covenant has that mean- 
ing and impossible to construe it otherwise. 


Landlord and T'enant—Lease—Renewal—Bar to relief—Laches of tenant. 
The right to the renewal of a lease is foffeited by the laches of the tenant. 


Notes. The Law of Property Act, 1922, s. 145 (13 Hatspury’s Statues (2nd Edn.) 
871) as amended by the Law of Property (Amendment) Act, 1924, s. 2 (20 Hatspury’s 
Statutes (2nd Edn.) 418) provides for the conversion of perpetually renewable lease- 
holds into long terms, which by the Law of Property Act, 1925, s. 202 (20 Hatspury’s 
Statues (2nd Edn.) 827) shall be deemed to have been effective immediately before 
the commencement of that Act. 

Considered : Maxwell v. Ward (1824), M‘Cle. 458. Explained : Sadlier v. Biggs ( 1853), 
4 H.L.Cas. 435. Referred to: Moore v. Foley (1801), 6 Ves. 232 ; Smith v. Jersey (1821), 
3 Bli. 290; Browne v. Tighe (1834), 8 Bl.N.S. 272; Lewis v. Stephenson (1898), 67 
L.J.Q.B. 296; Watcham v. A.-G. of Hast Africa Protectorate, [1918-19] All E.R.Rep. 
455 ; Gray v. Spyer, [1922] 2 Ch. 22. 
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As to evidence of conduct and acts under an instrument to explain it when doubtful, 
see 11 Hatspury’s Laws (3rd Edn.) 410 et seq. ; and for cases see 17 Digustr (Repl.) 335. 
As to perpetual renewal of lease, see 23 HatsBuRY’s Laws (8rd Edn.) 627 et seq. ; and 
for cases see 31 Digest (Repl.) 80. 
Cases referred to: 

(1) Vipon v. Rowley (1774), unreported, H.L. 

(2) Kam v. Hamilton (1776), unreported, H.L. 

(3) Bateman vy. Murray (1779), 5 Bro. Parl. Cas. 20: 2 E.R. 506, H.L.; 31 Digest 

(Repl.) 76, 2305. 
(4) Boyle v. Lysaght (1787), 1 Ridg. Parl. Rep. 384; Vern. & Scr. 135; 20 Digest 
(Repl.) 284, *97. 

(5) Magrath v. Lord Muskerry (1787), 1 Ridg. Parl. Rep. 469; Vern. & Ser. 166; 18 
Digest (Repl.) 86, *389. 

(6) Cooke v. Booth (1778), 2 Cowp. 819; 98 E.R. 1380; 31 Digest (Repl.) 80, 2335. 

(7) Tritton v. Foote (1789), 2 Bro.C.C. 636; 2 Cox, Eq. Cas. 174; 29 E.R. 352, Tif 
31 Digest (Repl.) 78, 23765. 

(8) Furnival v. Crew (1744), 3 Atk. 83; 9 Mod. Rep. 446; 26 E.R. 850, L.Gak 
Digest (Repl.) 81, 2340. 


Bill for a decree that the defendants should grant a new lease upon such fine and upon 
such terms as the court should deem just and reasonable. 

By indenture dated May 10, 1725, the Marquis of Carnarvon, in consideration of 
£319 10s. demised to Thomas Landon, his executors, administrators, and assigns, certain — 
premises situate in Stretton in the county of Hereford ; to hold unto Landon, his execu- 
tors, etc., for ninety-nine years, if Thomas Landon the younger, Mary Landon the 
younger, son and daughter of Thomas Landon, by Mary his wife, and Richard Eikley, 
or any or either of them, should so long live, under the yearly rent of £10. The indenture 
contained the following covenant: 


““And the said Lord Carnarvon, for the considerations aforesaid, and for the 
better encouragement of husbandry, and improvement of the said lands and 
premises, doth for himself, his heirs and assigns, covenant, promise, and agree to and 
with the said Thomas Landon, his executors and administrators, that he the said 
Lord Carnarvon, his heirs and assigns, shall and will from time to time and at all 
times hereafter, at the request, costs, and charges in the law of the said Thomas 
Landon, his executors, etc., when and as often and within two years, to be computed 
from the day next after the death of the first, or any or either of the life or lives by 
which the said premises are, shall or may be held and enjoyed, shall happen to die, 
renew, and make a new lease or leases to him the said Thomas Landon, his execu- 
tors, etc., or any or either of them, of the said lands, and premises hereinbefore 
demised, to commence from the expiration of these presents, and at and under 
the yearly rents and covenants hereinbefore reserved for one life, or ninety-nine 
years, determinable upon such life; the said Thomas Landon, his executors, etc., 
paying or allowing for a fine income or consideration for every such life to be added, 
the sum of £53 5s. of lawful money, and so as often and in course one after the other 
as any of the life or lives in being, or any future life or lives shall, as before agreed 
to be renewed, die or depart this life: Provided such fine or fines be paid or tendered 
to be paid unto the said Lord Carnarvon, his heirs, etc., within two years, to be 
computed from the day next and immediately after the death or decease of any or 
either of the life or lives thentofore in being, and so dying as aforesaid, and as often 
as one life or lives whereby the said demised premises shall be held and enjoyed, 
shall die or depart this life: Provided always, and further it is agreed upon by and 
between the said parties to these presents, and it is the true intent and meaning 
hereof, and of the parties hereunto, that if upon or after the death of any of the life 
or lives hereinbefore named, the said Thomas Landon, his executors, etc., shall 
refuse or neglect to renew the said lease, or make application therein, or to act in 
and name one other life or lives in the place and stead of any life or lives dying, 
over and above and more than the time and space of two years as aforesaid, and 
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determine, and be utterly void, and of none effect. 


After the execution of the lease, Lord Carnarvon conveyed the demised ee ‘ 
fee simple to the president and governors of Guy’s Hospital, subject to the ee ie 
soon afterwards died. Thomas Landon, the lessee, enjoyed ihe estate under t e lease 
until his death in about 1731; and by his will dated Apr. HI, 1731, he gave it to rr Ben 
and daughter, Thomas and Mary Landon, to be equally divided between them. Thomas 


Landon, the son, died many years ago unmarried. Mary Landon, his sister, married | 


George Baynham, and died in 1775, leaving her husband, and Anthony and Lucy 


Baynham, their children, surviving. Anthony Baynham obtained letters of administra- 


tion to his father, and died. Richard Eikley, the surviving life in the lease, died on 


Oct. 3, 1785. Lucy Baynham obtained letters of administration, with the will annexed, 
to Thomas Landon the elder. She also obtained administration to Thomas Landon 
the son, and to her mother Mary Baynham, and administration de bonis non to her 
father George Baynham. z 

No application having been made for renewal of the lease previous to August, 1786, 
and no step having been taken in consequence of that neglect, Lucy Baynham caused a 
written notice, according to the provisions of the lease, dated Aug. 4, 1786, to attend in 
the church porch for that purpose on Aug. 21, to be fixed on the door of the church of 
Stretton. She also caused a copy of the notice to be served on the agent for the hospital ; 
who, on the death of Eikley, procured the tenants to attorn, and received the rents and 
profits of the premises. Lucy Baynham attended according to the notice; but no per- 
son attended for the hospital, and her application for renewal was rejected. 


Graham and Short for the plaintiff. 
Lloyd and Stanley for the defendants. 


SIR RICHARD PEPPER ARDEN, M.R.—I shall lay the Irish cases [Vipon v. Rowley 
(1); Kam v. Hamilton (2); Bateman v. Murray (3)] out of the question. They went 
upon what Lorp LirrorD calls a local equity. They had gone on upon the idea that 
a renewal might be claimed at any distance of time. Lorp THURLOW, L.C., upon the 
appeal to the House of Lords in Bateman v. Murray (3), disavowed that ; and said that 
he could not, sitting here, administer an equity which did not arise upon the case, and 
the decree made in Ireland was reversed; upon which an Act of Parliament was pro- 
cured in Ireland to put an end to it. You will see a very elaborate judgment of Lorp 
LIFFORD’s in VERNON AND ScrIVEN’S Reports [ Boyle v. Lysaght (4) (at p. 135) ; Magrath 
v. Lord Muskerry (5) (at p. 166)}. 

I strongly protest against the argument used by the learned judges in Cooke v. 
Booth (6), as to construing a legal instrument by the equivocal acts of the parties and 
their understanding upon it, which I will never allow to affect my mind. That case 
was sent to law by Lorp Baruurst, L.C. The learned judges thought fit to return an 
answer to the Chancellor, that the legal effect was a perpetual renewal, on the ground 
that by voluntary acts which the parties might or might not have done, the parties 
themselves have put a construction upon it. Wu.uEs, J., stated that as his only 
ground. Lorp MANSFIELD made it his chief ground: but that ground was disapproved 
by Lorp Turow, L.C., and is, I think, totally unfounded. I never will construe a 
covenant so. I never was more amazed; and Wixson, J., who [then, as counsel] 
argued it with me, was astonished at it. When it came back, Lorp Batruurst, L.C., not 
having retained the Great Seal long enough for it to come again before him, it came 
before Lorp THurtow, L.C., who said, that sitting as Chancellor, when he asked the 
opinion of a court of law, whatever his own opinion might be, he was bound by that of 
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the court of law; therefore, he decreed a renewal; but said, he should be very glad if 
Mr. Booth would carry it to a superior tribunal. We had a consultation and I wrote 
to Mr. Booth upon it: but he being only tenant for life, refused to appeal. There stands 
the case of Cooke v. Booth (6). I see I have put a note to that case, referring to T'ritton 
v. Foote (7), which is a positive determination against the claim. I collect, therefore 
from these cases this, that the courts, in England at least, lean against construing t 
covenant to be for a perpetual renewal, unless it is perfectly clear that the covenant does 
mean it. Furnival v. Crew (8) which is relied on in Cooke v. Booth (6) had clear words 
for a perpetual renewal ; which made it impossible to construe it otherwise. 

In this case how could it be on the death of the first life at ‘‘the expiration of these 
presents?”? Those are extraordinary words. The construction for the plaintiff is 
that the lessor will renew whenever any life or lives shall drop ; that it does not say that 
if they come at the end of the third life, they may not have a renewal. I admit it teen 
that clause ; but see the proviso that follows: “that ifupon or after the death of any of 
the life or lives, ... Thomas Landon, his executors, etc., shall refuse or neglect to 
renew...’ Whatever doubt there may be on the first part, there can be none on this 
clause ; unless it is argued that Lord Carnarvon not taking advantage of it, proves that 
he did not understand it so: but I lay out of the case the conduct of the party not avail- 
ing himself of that clause. I cannot argue as the Court of King’s Bench did in Cooke v. 
Booth (6), and am clearly of opinion that the lessee has not entitled himself to the benefit 
of the covenant; and they might, if they pleased, have ejected him for not applying 
When the first life dropped. Therefore, the right of renewal is forfeited ; the plaintiff 
has no claim here; and the bill must be dismissed. 

Judgment for defendant. 


WILSON v. PIGGOTT 


[Rotts Court (Sir Richard Pepper Arden, M.R.), June 30, July 8, 1794] 
[Reported 2 Ves. 351; 30 E.R. 668] 


Power of Appointment—Partial appointment—Fund to be appointed among all chil- 
dren of marriage and in default of appointment to be applied equally among them— 
Appointment of three-quarters of fund to three of the four children of marriage— 
hights as to unappointed part of fund. 

A settlor settled £4,000 on the marriage of his daughter on trust, after the 
decease of the husband and wife, to pay the fund among the children of the marri- 
age at such times and in such proportions as the husband or wife or the survivor 
should by deed or will appoint, and for want of appointment among such children 
equally, payable at 21 or marriage, the share of any child dying before it became 
payable or so much as should not be appointed to go to the survivors at such time as 
the original share would become payable. There were four children of the marri- 
age, S., E., T., and C. The marriage settlement of S. recited that she was en- 
titled to £1,000, part of the fund, at her father’s death. £1,000 was appointed to 
T. on his marriage. £1,000 was appointed to E. on her marriage “as her share of the 
portion.”’ C. died during the life of his father who survived his wife and died 
without making any further appointment. On a bill to determine the right of the 
parties, 

Held: (i) the recital in the marriage settlement of S. was an appointment to her ; 
(ii) that part which was not appointed should go as the whole fund would have gone 
if no appointment had been made and vested in all three surviving children equally 
according to the direction in default of appointment. 
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Notes. Considered: Foster v. Cantley (1855), 6 De G.M. & G. 55; Minchin v. M inchin A 
(1871), 19 W.R. 993. Referred to: Kemp v. Kemp (1801), 5 Ves. 849; Doe d. Simpson 
v. Simpson (1838), 5 Scott, 770; Broderick v. Brown (1855), 1 K. & J. 528: ye 
As to exercise of powers by successive instruments, see 30 Hatspury’s Laws (3r 
Edn.) 244; and for cases see 37 DiceEst (Repl.) 278. 
‘ases referred to: Ss 
ine Bristow v. Warde (1794), ante, p. 369; 2 Ves. 336; 30 E.R. 660, L.C.; 37 Digest B 
Repl.) 255, 167. ; 
(2) apn v. Andrew (1747), 1 Ves. Sen. 57; 27 E.R. 889, L.C.; 37 Digest (Repl.) 
310, 602. 
(3) Boyle v. Bishop of Peterborough (1791), 1 Ves. 299; 3 Bro.C.C, 243; 30 E.R. 353, 
L.C. ; 37 Digest (Repl.) 285, 402. | . CG 
(4) Witts v. Boddington (1790), 3 Bro.C.C. 95; 29 E.R. 428, L.C. ; 37 Digest (Repl.) 
411, 1402. : 7 ; 
(5) Countess of Coventry v. Earl of Coventry (1724), 2 P.Wms. 222; 1 Stra. 596; Gilb. 
Ch. 160; 9 Mod. Rep. 12; 1 Eq. Cas. Abr. 348, pl. 19; 2 Eq. Cas. Abr. 660, pl. 8; 
24 E.R. 707, L.C.; 40 Digest (Repl.) 642, 7344. 
(6) Lechmere v. Lady Lechmere (1735), Cas. temp. Talb. 80; 2 Eq. Cas. Abr. 31, 501; 
25 E.R. 673; sub nom. Lechmere v. Earl of Carlisle, 3 P.Wms. 211, L.C.; 20 
Digest (Repl.) 356, 824. 


Bill in Chancery to have determined the rights of the appointees under a power of 
appointment. 

Thomas Hill, on the marriage of his daughter Sarah with Charles Piggott, gave his 
bond to pay within six months after his decease £4,000 to trustees on trust to lay out E 
that sum on real or Parliamentary security, and subject to the payment of £150 per 
annum to Elizabeth, wife of Thomas Hill, to permit Charles Piggott to receive the pro- 
ceeds for life ; after his death to permit his wife to receive the proceeds for life, and after 
the decease of the survivor, as to the capital and the proceeds, from time to time to pay 
the same among all and every the child and children of Charles Piggott and Sarah Hill, 
other than an eldest or only son, at such times and in such proportions as he or she or the F 
survivor should appoint by deed or will, and for want of such appointment among such 
child and children other than an eldest or only son, equally to be divided among them 
if more than one; if but one such child then to such child, payable to the daughters at 
21 or marriage and to the sons at 21, if Elizabeth Hill, Charles Piggott, and Sarah Hill 
should be then dead ; if not, then immediately after the decease of the survivor. And 
if any such daughter or daughters should die under age and unmarried, and any such G 
son or sons under age, that the shares of him, her or them so dying in the £4,000, or so 
much thereof as should not be appointed, should go to the survivors or survivor of them 
at such times as his or her original share should become payable, the proceeds in the 
meantime to be applied for maintenance and education of all such child or. children. 
And in case of an only or only surviving son, to pay the said £4,600 to such only son at 
21, and to apply the proceeds in the meantime for his benefit. And in case of no issue ] 
or the death of all such before the £4,000 should be payable, in trust for the survivor of 
Charles Piggott and Sarah Hill, his or her executors and administrators. 

There were four younger children, Sarah, Elizabeth, Thomas and Charles. By the 
marriage settlement of the daughter, Sarah, dated Feb. 11, 1774, it was recited that, 
whereas she was entitled to the sum of £1,000, part of the sum of £4,000, payable at the 
death of Charles Piggott, and also to the sum of £500, both of which would belong to her [ 
intended husband, and whereas Charles Piggott had agreed to secure an additional 
portion, in consideration thereof, etc., the. marriage settlement proceeded; but no 
appointment was ever executed in favour of Sarah. 

On the marriage of the daughter Elizabeth, July 20, 1775, her father, by virtue of 
the power under his marriage settlement, appointed that £1,000, part of the said £4,000, 
should be raised and paid for the benefit of Elizabeth within six months after his decease, 
with interest from his decease, as her share of the portion provided for the younger 
children under that settlement. On the marriage of the son, Thomas, his father 
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A appointed that the trustees and the survivor, his executors, ete., should, immediately 





_ not be conformable to it. 


after his decease, pay to Thomas Piggott one-fourth part of the said £4,000, which 
fourth part was agreed to be settled on the marriage of Thomas. Charles Piggott the 
younger, having attained 21, died in the lifetime of his father. Charles Piggott, the 
father, died without making any further appointment, having survived his wife and 
her mother, Elizabeth Hill. 

The bill was brought by the surviving executor of Thomas Hill, the settlor, to have 
the rights of the parties ascertained and on payment, to have the bond delivered up. 
The questions were first, whether the recital in the marriage settlement of Sarah should 
operate as an appointment ; secondly, as to the validity of these partial appointments, 
and if they were good, thirdly, how the residue should be disposed of, and if among all 
whether, under the terms of the appointment to Elizabeth she would be excluded. 


Grant, Stratford and Abbott, for the defendants Thomas Piggott and his children: 
The exigencies of the family might require appointments at different times, and here it 
was done on marriage. It did not destroy the future power of executing for other 
children. In Maddison v. Andrew (2) and Boyle v. Bishop of Peterborough (3) there 
were partial appointments under powers extending to all the children. 

In the absence of any appointment, there is no rule except that in the settlement. 
The same rule must hold as to part left unappointed: see Maddison v. Andrew (2). 
There Lorp HarpwickeE thought himself bound to distribute the residue equally among 
the survivors although there was no such direction. In Witts v. Boddington (4) there 
was an equal division on default of appointment without such direction. , 

An appointment that is good at its creation must continue good. In Bristow v. 
Warde (1), it was held that there must be an equal division among all the children of 
what was ill-appointed. There is no appointment to Sarah. The others are specific 
appointments. Where any specific form is prescribed it must be pursued. The words 
**as her share”’ in the appointment to Elizabeth on her marriage, will exclude her from 
the residue ; but if not and if the residue be only £1,000, if £250 had been appointed to 
Charles it would not be illusory, for an illusory share means something not at all valuable 
and could not be called a sum of money. To make this execution bad, Charles must 
have been absolutely excluded from taking either by appointment or devolution of law. 


Cox for the defendant Elizabeth: It is difficult to account for those particular words 
“‘as her share”’, without allowing that it was apprehended that she might become entitled 
to a share of what was not appointed ; but no child could be excluded from a share of 
that except by an appointment. 


Lloyd for the defendant Sarah: There was a good appointment to Sarah; and on the 
other points agreed with counsel for Thomas. 


Graham and Scafe for the administratrix of Charles Piggott: It may be a question 
whether this fund is not a vested interest in the children subject to be divested. In 
Maddison v. Andrew (2), that could not be so for nothing was given to them but in the 
event of execution of the power. The word “child” is introduced only as consistent 
with “‘every’’. If there were only one, it might apply to that case to give the parents 
a power of advancing such child in their lives, but there was no power of appointing less 
than the whole. 

The settlor intended clearly that each of these children should have only £1,000 
and expressly said so in the case of Elizabeth. If these appointments be not void, 
they are executions in full to each. In Maddison v. Andrew (2), there was no guide 
for the court to put the daughter who was out of favour, on a footing with the other, 
and it would have been contrary to the disposition of the parent made for good reasons. 
In Bristow v. Warde (1) there were articles. The recital in the settlement of Sarah 
is undoubtedly an appointment. He says that she is entitled. That is all that is 


necessary in execution of a power. 
SIR RICHARD PEPPER ARDEN, M.R.—I admit that the true construction of this 


wer is that it is for the benefit of all the children and an exclusive appointment would 
“ Supposing it so, the first question is whether, although that 
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would be the conclusion, the father might not by separate instruments provide for each 
of the objects, and whether any appointment not comprising all is, for that reason, 
void. Iam glad counsel have cited Bristow v. Warde (1) which is an express authority 
that under such a power, whether in the ultimate distribution each child must be in- 
cluded for some share or not, the party may exercise his power by separate deeds which 
do not give to each child a share. 

If I understand the argument, it is that this power if executed at all, must be executed 
in toto. I can understand it no other way. Maddison v. Andrew (2) has decided that 
partial appointments may be made and, on the cases determined, it is universally ad- 
mitted that if a substantial share be given to each, it may be by different instruments 
at different times. 

The next question is whether the recital in the settlement of Sarah can be considered 
as a declaration that she should have £1,000 part of this sum. It is contended for 
Thomas and Elizabeth that this is no positive appointment, that her father never 
declared she should have that sum and never expressed such a purpose in the form 
which might be expected from a person executing a power. It is clear, however, that 
where a party has such a power and lays himself under an obligation or demonstrates 
an intention to give a share to any child, the court will enforce it without attention to 
the mode in which it is given. 

In this settlement he declares her entitled to this sum to which she could only be 
entitled by his appointment, and the husband makes a settlement in consideration of it. 
He could have compelled the father to execute a regular appointment. It is a covenant 
by the father and Countess of Coventry v. Earl of Coventry (5) and the cases of supplying 
a surrender in favour of any one child prove that a child shall avail itself of the inten- 
tion whatever be the mode in which it is signified. Therefore, that clause in the settle- 
ment of Sarah is an appointment to her. 

In the cases, although it is admitted that a parent must provide for each child out 
of a fund, circumstanced as this is, none denies the power of doing it at different times, 
provided he has not violated the trust reposed in him by excluding anyone. Until the 
whole was appointed, Charles was not excluded. 

If the appointments to the other children were once good, the question is whether any 
subsequent act could divest the shares appointed to those children who, by marriage, 
became purchasers for valuable consideration. I am inclined to think it cannot. A 
curious question would have arisen if he had made an appointment of the remaining 
£1,000 totally excluding Charles. If living, he would have said that he was totally 
excluded, and whether the first, second or third appointments were good or not that he 
had a right to a share not illusory. I think it could hardly have been contended beyond 
the £1,000 and that the whole was void, for that would be to say that they were good 
at first but became bad afterwards. The husband died without any appointment of the 
remaining £1,000. When this was first heard, I thought I could have satisfied myself 
that the execution of these three instruments, leaving that sum unappointed, might 
have been considered as an appointment in equal shares to all, and construed a declara- 
tion that each should have £1,000. I do not think, however, that it amounts to an 
absolute declaration of his intention that each should, in all circumstances and in all 
events, take £1,000. 
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Q suffered to descend were held a satisfaction of a covenant 
to purchase). Therefore, there is an appointment of £250 to Charles. 

As to his not executing his power at once, nothing can be more strong to show that 
not merely the legal effect of the power, but the intention of the settlors, was that there 
might be partial appointments, than the words in the clause of saryivoraliip; “or so 
much thereof as shall not be appointed.” Those words are corroborative of that which 
according to Bristow v. Warde (1), is the true construction, that what is not appointed 
shall go as the whole would have gone if no appointment had been made. 

Then is there anything to exclude the others? As to Elizabeth, he has not in express 
words said that the part appointed to her is to be taken in lieu of her share but ‘‘as her 
share’? That goes only to this, that at that time he had not determined that her share 
should go beyond £1,000, but it is not carried to the extent that in all circumstances and 
in all events, he meant to divest himself of the power of giving her any more. Then 
all I can collect is that he thought £1,000 sufficient for each of those three and meant to 
reserve £1,000. 

This power is exactly the same as that in Bristow v. Warde (1). Neither contains a 
direction as to so much as shall not be appointed. From that case I conclude that if 
there be a partial execution as to any, what remains is to be divided as the whole would 
have been if no appointment had been made. Fortified by that case, I have very little 
difficulty in deciding this. Maddison v. Andrew (2) decided all the principles on which . 
it must be determined. 





R. v. SAINSBURY AND ANOTHER 


[Court or Krna’s Bencu (Lord Kenyon, C.J., Ashhurst and Buller, JJ .), Novem- 

ber 19, 1791] 

[Reported 4 Term Rep. 458; Nolan, 8; 100 E.R. 1113] 
Magistrates—Jurisdiction—Concurrent jurisdiction—County and borough justices—Act 
of county justices within borough excluding jurisdiction of borough justices. 

By a warrant dated Aug. 15, 1787, the justices for the county of Surrey appointed 
general licensing sessions to be held in and for the borough of Southwark on Sept. 4. 
On Aug. 25 two justices for the borough (the Lord Mayor and an alderman of the 
city of London) issued a warrant for similar sessions at Southwark on Sept. 14. 
The sessions of Sept. 4 met and were adjourned to Sept. 11 and those of Sept. 14 also 
met, and were adjourned to Sept. 18. One applicant for a licence, who was refused by 
the county justices, applied successfully to the later sessions. On an indictment 
against the borough justices for proceeding unlawfully, it was found by a special 
verdict that the city of London was a prescriptive corporation and that under three 
charters, of Edward 3, Henry 6 and Edward 6, the mayor and such aldermen of the 
city as had passed the chair were appointed justices for the borough of Southwark, 
but there was no clause prohibiting the Surrey justices from acting within the 
borough, and that the borough justices had for upwards of 40 years been accustomed 
to sit as licensing justices at Southwark but had not exercised any other jurisdiction, 
whereas the county justices sat both in licensing and quarter sessions there. 

Held: the two sets of justices had concurrent jurisdiction, but as soon’as either of 
them appointed licensing sessions the jurisdiction of the other to hold separate 
sessions for the same purpose was excluded, though they could attend and act at 


the meeting. 
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Notes. ‘The Alehouses Act, 1753 (26 Geo, 2, c. 31) was repealed by the Alehouse Act, A 
1828, s. 35. See now the Licensing Act, 1964, s. 2 (44 HaLsBURY’S STATUTES (2nd Edn.) 
Aerie Brown v. Nicholson (1858), 5 C.B.N.S. 468 ; Lawson v. Reynolds, Lae, 
1 Ch. 718. Explained: 2. v. Beacontree Justices, R. v. Wright, [1914-15] All E.R.Rep. 
1180. Referred to: R. v. Ellis and Greenwood (1842), 12 L.J.M.C. 20; Arnold v. Gaussen 
(1853), 8 Exch. 463 ; Candlish v. Simpson (1861), 1B. & 8. 357. z 

As to concurrent jurisdiction of county justices, see 25 Hatssury’s Laws (3rd Edn.) 
116; and for cases see 33 Dianst (Repl.) 148. 


Case referred to: 
(1) Talbot v. Hubble (1741), 7 Mod. Rep. 326; 2 Stra. 1154; 87 E.R. 1270; 33 Digest 
(Repl.) 147, 20. CG 
Also referred to in argument : 
R. v. Holland and Forster (1787), 1 Term Rep. 692; 99 E.R. 1324; 30 Digest (Repl.) 
32, 224. f 
R. vy. Filewood (1786) 1 Burn’s Justice of the Peace, 30th Edn., p. 120; subsequent 
proceedings (1787), 2 Term Rep. 145; 30 Digest (Rep.) 32, 223. 
Blankley v. Winstanley (1789), 3 Term Rep. 279; 100 E.R. 574; 33 Digest (Repl.) 148, D 
23. 
R. v. Croke (1774), 1 Cowp. 26; 98 E.R. 948; 44 Digest (Repl.) 337, 1725. 


Trial at Bar of an indictment against justices for unlawfully granting an ale licence. 

‘The indictment stated that on Sept. 4, 1787, at the borough of Southwark in the county 
of Surrey, a general meeting of the justices of the county, acting in and for the division 
of the town and borough of Southwark, was duly held for the purpose of licensing persons 
to keep common inns and alehouses within the said division, according to the form of the 
statute. One J. Hedger requested the justices to grant him a licence in the parish of 
St. George in the borough. The justices did not then grant him the licence, but post- 
poned the further consideration of the question until Sept. 11, to which day they ad- 
journed the meeting. At the adjourned meeting the justices finally refused to grant 
their licence to Hedger. The defendants, two justices of the peace for the town and F 
borough of Southwark, well knowing the premises, having notice of the determination, 
and that the licence had been refused, not having any regard for the laws of the realm, 
but intending to increase the number of common inns and alehouses in the said town and 
borough, in defiance of legal magistracy and good order and government, afterwards, on 
Sept. 18, with force and arms, at Southwark, unlawfully met as justices of the peace for 
the borough of Southwark for the purpose of granting licences to persons living in the G 
borough, and unlawfully granted a licence to Hedger to keep a common alehouse, in 
breach and violation of the defendants’ duty as justices and in contempt of the King 
and his laws. The defendants pleaded the general issue and on the trial the jury found 
a special verdict. 

The special verdict, after stating that the corporation of London were a corporation 
by prescription, set forth three charters, 1 Edward 8, 23 Henry 6 and 4 Edward 6, Hf 
by which the mayor, recorder and such of the aldermen of the city as had passed the 
chair, were appointed justices of the peace for the town and borough of Southwark : 
no charter contained a non-intromittent clause as to the justices for the county of Surrey. 
The mayor and aldermen of the city who had borne the office of mayor, and the recorder 
for the time being, had been used and accustomed to hold sessions of the peace within and 
for the town and borough of Southwark four times in every year; and for forty years and [ 
upwards had licensed persons to keep alehouses in the town and borough ; but they have 
not been accustomed to act as justices of the peace there in any other manner. The town 
and the borough of Southwark was within the county of Surrey, and the justices appointed 
for the county had been accustomed to act in Southwark and to license persons to keep 
alehouses therein, The general quarter sessions have been usually held once in every 
roe within the borough ; and the three other sessions in other different places in the 
: ais i Che verdict then stated that A., B., C., D., etc. (the justices for the county men- 

ed in the indictment) were on Sept. 4 and 11, 1787, justices of the county of Surrey, 
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and acting in and for that division in which Southwark lay. Certain justices of the 
county, acting in and for the Southwark division, on Aug. 15, 1787, issued their warrant 
under their hands and seals and appointed a general meeting of the justices of the county, 
acting for the division to be held on Sept. 4, next following, at a specified place, for the 
purpose of licensing persons to keep common inns and alehouses within the division ; 
and that in pursuance of such warrant the said general meeting was held on Sept. 4 
by and before A., B.,C., D., ete. At that meeting J. Hedger applied to the justices for 
a licence, but they did not grant it but postponed the further consideration of it until 
Sept. 11. At the adjourned meeting these justices refused to grant the licence. On 
Aug. 25, 1787, the defendants then being the mayor and alderman of the city of London 
who had passed the chair, issued their warrant for holding a general meeting of the 
justices for the borough of Southwark on Sept. 14 next, at a specified place within the 
borough for the purpose of granting licences ; a meeting was duly held by the defendants 
and was adjourned to Sept. 18, when they granted a tcence to Hedger. At this ad- 
journed meeting, and before the defendants licensed Hedger, they had notice of the 
general meeting held by the justices of the county and of their refusal to grant a licence 
to Hedger, 


Shepherd for the prosecution. 
Garrow for the City of London. 


LORD KENYON, C.J.—Considering who are the litigating parties upon this record, 
itis impossible to suppose that the prosecution was instituted for any other purpose than 
that of settling the limits of this jurisdiction ; and, therefore, without giving any opinion 
upon the formal objections which have been raised, and which may be argued again 
if the parties desire it, we ought to take the first opportunity of settling the real question 
in the case, which is: In whom is vested the jurisdiction of granting ale licences and of 
doing other magisterial acts within this district?—and that point, though it is of great 
importance to the public, is involved in no difficulty whatever. 

That the King may grant a commission of the peace for a county, and that the juris- 
diction of such justices may pervade the whole county, cannot be doubted. Neither 
can it be disputed that he may grant commissions of the peace for any particular district 
in the county, and that that subdivision may have justices of its own, exclusive of the 
jurisdiction of the justices of the county at large: but the latter can only be effected by 
a non-intromittent clause, prohibiting the county justices from interfering in that district. 
This doctrine was fully recognised in 7'albot v. Hubble (1), from a manuscript note of 
which it appears that it was there taken as a datum that the justices of the county would 
be excluded if there were a non-intromittent clause in the charter granted to the smaller 
district, but not otherwise. In one of the charters granted to the city of London, there 
is an express power constituting the mayor and certain of the aldermen justices of the 
borough of Southwark. They are, therefore, charter justices of that district; and that 
jurisdiction has never (I believe) been doubted; but another question has arisen, and 
which is proper should be settled, whether it be legal (for whether it be decent or decorous 
no person can doubt) for two different sets of magistrates, having a concurrent jurisdic- 
tion, to run a race in the exercise of any part of their jurisdiction. It is of infinite im- 
portance to the public that the acts of magistrates should not only be substantially good, 
but also that they should be decorous. . 

The facts in this case are shortly these. Some of the justices for the county of Surrey, 
having before them the statute of 26 Geo. 2, c. 31, and knowing that the licences ought 
to be granted on a certain day and time, appointed a day, Sept. 4, for licensing alehouses 
in this division ; on which day they accordingly held their meeting; and certain of the 
magistrates of the city of London, who in general are competent to this purpose, appointed 
another meeting on a subsequent day. But the jurisdiction of the justices who had 
appointed the first meeting had attached before this time—not, indeed, so as to exclude 
the city justices from acting at the first meeting, for they might all have acted together ; 
but it excluded the city justices from their jurisdiction to act on the subsequent day. 
On the general question, therefore, I am clearly of opinion that the Surrey justices and 
the magistrates for the city have a co-ordinate jurisdiction within this district, and that 


ee 
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is case was illegal, the jurisdiction of the other 
as to the questions of form, if the city of London 
further time before I deliver my opinion 


the meeting of the city justices in th 
magistrates having first attached. But 
are serious in relying on them I shall require 
upon them. 


ASHHURST, J.—There being no words of exclusion in the city charters, it follows 
as a consequence that the justices of the county have a concurrent jurisdiction in the 
borough of Southwark : if so, it also follows that the jurisdiction of holding the meeting 
directed by the 26 Geo. 2, c. 31, attached in those magistrates who first gave notice of the 
meeting ; and it was a breach of the law in the other magistrates to attempt to wrest this 
jurisdiction out of their hands ; for what the law says shall not be done, it becomes illegal 
to do, and is, therefore, the subject-matter of an indictment, without the addition of any 


corrupt motives. And though the want of corruption may be an answer to an appli-, 


cation for an information, which is made to the extraordinary jurisdiction of the court, 
yet it is no answer to an indictment, where the judges are bound by the strict rule of 
law. 


BULLER, J., declared himself of the same opinion ; and he and AsHuURST, J., seemed 
to incline against the formal objections. 


GROSE, J., declined giving any opinion, not being in court when the case was argued. 


The RECORDER oF LONDON then said that, as the court had delivered their opinion 
on the principal question, the city would not trouble them with any further argument 


upon the objections of form. 
Judgment for Crown. 


BROUGH v. WHITMORE 


[Court or Kine’s Bencu (Lord Kenyon, C.J}, Ashhurst, Buller and Grose, JJ.), 
February 11, 1791] 


[Reported 4 Term Rep. 206; 100 E.R. 976] 
Insurance—Marine insurance—Risks insured against—Loss of provisions in ship 
for use of crew—Policy on ship and furniture. 
é Provisions sent out in a ship for the use of the crew are protected by a policy of 
insurance on the ship and furniture. 
Per Butter, J.: A policy of assurance has at all times been considered in courts of 


law as an absurd and inchoate instrument: but it is founded on usage and must be 
governed and construed by usage. 


Robertson v. Ewer (1) (1786), 1 Term Rep. 127, distinguished. 
ee re nue 15 of the Marine Insurance Act, 1906 (13 Hatspury’s SraturEs 
(2nc n.) 63, the term ‘‘ship”’ includes st g isi i 
Se a aap opt Naas p udes stores and provisions for the officers and crew. 
Considered: Roddick v. Indemnity J } 
! : mnity Mutual Marine Insurance, [1895] 2 Q.B. 380 
pore to: a v. Patten, [1803-13] All E.R.Rep. 479; Rodocanachi v. Elliott (1873), 
ye : P. 649 ; Hoggarth v. Walker (1900), 69 L.J.Q.B. 634. 
8 to incorporation of usage into marine insurance polici 2 
policies, see 26 Hats *s r 
(8rd Edn.) 18-20; and for cases see 29 DiceEst (Repl.) 91-93. sia cs 
Cases referred to: 


(1) Robertson v. Ewer (1786 on. d 
ae er (1786), Term Rep. 127; 99 E.R. 1011; 29 Digest (Repl.) 234, 
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(2) Pelly v. Royal Exchange Assurance Co. (1757), 1 Burr. 341; 97 E.R. 343; 29 
Digest (Repl.) 91, 373. 

(3) Fletcher v. Poole (1769), 1 Park on Marine Insces., 8th ed., p. 115, N.P., 29 Digest 
(Repl.) 234, 1755. 

(4) Eden v. Poole (1785), 1 Park on Marine Insces., 8th ed., p. 288 ; 29 Digest (Repl.) 
234, 1758, 


Rule Nisi obtained by the defendant for a new trial in an action on a policy of insurance 
on an East India and China ship, and on tackle, ordnance, ammunition, artillery and 
furniture of the ship. 

While the ship was lying off Bank-Saul Island in the River Canton it became necessary 
to refit her; for which purpose the stores and provisions were taken out of her and put 
into a warehouse, called a Bank-Saul. While they were in the warehouse they were des- 
troyed by an accidental fire. It was admitted that the policy covered all the articles but 
the provisions, which were merely for the use of the ship’s crew ; but if those provisions 
were not protected by the policy, then there was not an average loss of £3 per cent. It 
was considered in the same light as if the accident had happened on board the ship. 
For the defendant, it was contended that the provisions were not protected by the 
insurance, but one of the jury said that it had been determined in Lorp MANSFIELD’S 
time that they were included under the word “‘furniture,’’ under which decision the 
merchants in the city had since acquiesced ; on which the plaintiffs obtained a verdict. 
A rule nisi being obtained by the defendant for a new trial, 


Piggott and Marryat for the plaintiffs now showed cause against the rule. 
Erskine, for the defendant, in support of the rule. 


LORD KENYON, C.J.—On the trial of this cause I had nothing to guide my judgment 
on the construction of this instrument but the words of the policy ; and, when it was stated 
that “‘ provisions”’ were included in the word ‘‘furniture,’’ I confess that I was somewhat 
at a loss to know to what extent the underwriters were liable on words so indefinite as 
these which are used. But then I thought, and still continue to think, that the rule of 
law is to be given (not by merchants) but by the court; though, when a question arises 
on the construction of the words of an instrument which are in themselves ambiguous, 
it is a matter fairly within the province of those who alone act on such instruments to 
declare the meaning of them: I remember that it was said many years ago that, if Lom- 
bard Street had not given a construction to policies of insurance, a declaration on a policy 
would have been bad on a general demurrer, but that the uniform practice of merchants 
and underwriters had rendered them intelligible. 

The question here arises on the meaning of the word “furniture.” One of the jurymen 
said, and in that he is now confirmed, that, according to the understandings of those 
who enter into these contracts, it includes the provisions for the use of the crew. Among 
the several accidents against which the defendant insured are perils by fire; and this 
ship being at Canton, it became necessary to refit her and to take out all her goods and 
land them on this island where the accident happened, by which these provisions, with 
the rest of the goods, were burned. ‘There is no doubt but that the loss on this island 
must be considered in the same light as if it had happened on board the ship itself. This 
was determined in Pelly v.'Royal Hxchange Assurance Co. (2). Then, if these provisions be 
insured, as part of the outfit of the ship and they were consumed by one of the perils 
insured against, there is an end of the question ; a loss has happened within the meaning 
of the policy and, consequently, the defendant is liable. But it was said in the argument 
that, the instant any of the provisions were consumed on board, there could not be a total 
loss. The short answer to that is that that comes within the wear and tear of the ship, 
and it might as well be said that, if a mast were a little injured, there could not be a total 
loss. If this decision were to militate against any determination, or even an obiter 
dictum, of Lorp MANSFIELD, I should have hesitated for some time before I delivered 
my opinion; but Robertson v. Ewer (1) is clearly distinguishable from the lineray us 
Here the goods were consumed by an accident by fire on board the ship (for the s an ; 
was for this purpose equivalent to the ship) and within the meaning of the policy o 


re 
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insurance ; but in that case they were consumed by the negroes during a detention of the 
ship. 

ASHHURST, J.—The case cited is not like the present for the reason given, and I 
think that this loss comes within the terms of the policy. It is an undertaking to insure 
against all accidents which will prevent the provisions being applied to the purpose for 
which they were intended. ‘These provisions were part of the outfit ; they were consumed 
by fire (one of the accidents against which the defendant insured) and, consequently, 
could not be applied to the purpose for which they were put on board. 


BULLER, J.—I am clearly of opinion that the underwriters on the body and furniture 
of the ship are liable to pay the amount of these provisions which were bought to replace 
those which were consumed by an accident within the meaning of the policy. - Without 
commenting on the words of the policy, it is sufficient to say that a policy of assurance 
has at all times been considered in courts of law as an absurd and incoherent instrument : 
but it is founded on usage, and must be governed and construed by usage. It is perfectly 
clear that in every instance where losses have been settled, the provisions put on board 
the vessel when she sailed have been considered as part of the ship. The value is taken 
in this way. The underwriters have a right to go and see the ship, to examine the value 
of the hull, the masts and the provisions; the value of the ship alone comprehends all 
these articles; but though the underwriters have a right to examine the ship itself, in 
point of fact they do not, because they know from experience the quantity of provisions 
necessary for the crew for the intended voyage and, if that value be stated to them in 
the ordinary way, they sign their names immediately, without making further inquiries. 
Then, if the provisions be included in a policy on the ship and the ship and all the pro- 
visions be lost, the underwriters must make good the whole loss, whether it be a valued 
or an open policy. 

But it has been said that, if an accident happen after some of the provisions are con- 
sumed, the underwriters are entitled to a deduction to the amount of such provisions. 
I will answer this, first, as the argument applies to a valued, and then to an open policy. 
As to the first, from the nature of the policy the provisions are not insured against all 
events; they are only insured against particular risks. Again, there is nothing from 
which there can be salvage. Ifthe body of the ship and everything on board be sunk or 
burned, there can be no salvage ; and, in case of an open policy, the insured must prove 
by evidence what was the value of the whole, and then the same reasons apply as in the 
case of a valued policy. With respect to Robertson v. Ewer (1), which has been relied on, 
I thought at first that it applied strongly to the present case; and, if I still entertained 
the same opinion, I would not, on account of any usage to the contrary among under- 
writers, overturn a solemn determination of this court. But that case, and the two others 


there mentioned [Fletcher v. Poole (3) and Eden v. Poole (4)], are clearly distinguishable 


from the present. In all those the insured wished to charge the underwriters with the 
amount of the provisions consumed during the time when ships were detained. Of 
those, therefore, it is sufficient to say, that an insurance is on the ship for the voyage; 
but, during a detention, the ship is riot proceeding and, therefore, the underwriters are 
not liable. This case also differs from that of Robertson v. Ewer (1) in another circum- 
stance. There the provisions were consumed by the slaves on board, and not by the 
ship’s crew; and the slaves are considered as part of the cargo. The words of Lorp 
MANSFIELD in that case must be taken with a reference to the case then before him. 
He was then speaking of a charge for provisions used during the detention of the ship 
and for the maintenance of the slaves, and he said (1 Term Rep. at p. 132): ‘‘ There is no 
authority to show that, on this policy, the insured can recover for such a loss ; but it is 
contrary to the constant practice.’ Then he proceeded to say: ‘On a policy on a ship 
sailors’ wages or provisions are never allowed in settling the damages.’’ Even if those 
latter words be taken in their general sense and not confined to the case immediately 
before the court, they are accurate; for “provisions” eo nomine are not taken into 
consideration. In general, the captain of a ship takes on board provisions sufficient 
for the voyage and, if he be detained in any port and he be a prudent man, he will not 
use what are called the ship’s detention, but he will buy others for immediate consump- 


WA, 
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tion during his detention, because he cannot but know that he has the same leneth of 
voyage to perform that he had before he was detained. It makes no difference halal 
to the underwriters whether he do so or not; for, if the captain be obliged ‘a parShaas 
other stores for the remainder of the voyage, the underwriters are not answerable for 
these but only for those which were on board at the time of the insurance, since they only 
formed a part of the value of the ship. ‘ tle all 

On the whole, therefore, I am of opinion that there should be no new trial. The cases 
cited are distinguishable from the present ; the usage of merchants as to the eee site 
of these instruments stands unimpeached and, therefore it must prevail in this case. 


GROSE, J., agreed. 


tule discharged. 





ANTHONY v. SEGER 


[Consistory Court or Lonpon (Sir William Scott), June 27, 1789] 
[Reported 1 Hag. Con. 9; 161 E.R. 457] 


Ecclesiastical Law—Churchwarden— Right of alien to be elected. 
An alien is disqualified from being elected to the office of churchwarden. 


Notes. Applied: Adey v. Thegbald (1836), 1 Curt. 447. Considered: R. v. Bishop of 
Sarum, [1916] 1 K.B. 466. Referred to: Campbell v. Maund, [1835-42] All K.R.Rep. 
648 ; Storey v. Colk (1848), 6 Notes of Cas. Supp. 33; Westerton v. Davidson (1854), 
1 Ece. & Ad. 385; St. Michael, Oxford (Churchwardens) v. Luff (1858), 7 W.R. 20; 
Tear v. Freebody (1858), 4 C.B.N.S. 228; R. v. St. Matthew, Bethnal Green Vestry (1875), 
32 L.T. 558; Harrison v. Barrett (1876), Trist. 43; R. v. Wimbledon Local Board (1882), 
8 Q.B.D. 459. 

As to churchwardens, see 13 Hatspury’s Laws (3rd Edn.) 164 et seq.; and for cases 
see 19 Dicest (Repl.) 297 et seq. 


Motion to admit a churchwarden as elected. 

On the election of churchwardens in the parish of Ealing, at a vestry held for that pur- 
pose, Mr. Le Cornu and Mr. Wincuffe were nominated, and also Mr. Anthony, and on a 
show of hands in favour of the former two a poll was demanded. On casting up the poll 
the numbers appeared to be, for Mr. Le Cornu 38, for Mr. Wincuffe 35, and none for Mr. 
Anthony ; but an objection being made to Mr. Le Cornu when he applied to take the 
oaths that he was an alien, he admitted the fact, and was declared ineligible, and a motion 
was made to admit Mr. Anthony as elected. 


SIR WILLIAM SCOTT.—The proper and regular method is for the churchwardens to 
return two persons to succeed them ; but this is not exclusive of other methods and, though 
customary, it is not indispensably necessary provided the court has satisfactory inform- 
ation of the election in any other way. When the persons elected by this parish pre- 
sented themselves, an objection was made on behalf of the parish that one of them was an 
alien born and, of course, not eligible ; that the votes given for such a person were thrown 
away, and that another who had been put in nomination, and had a few votes, was duly 
elected. 

An alien born has no right, as has been determined here concerning the claim of an 
alien naturalised to this office, and so, elsewhere, with respect to the offices of constable 
or overseer, as not the smallest portion of authority in this country can be regularly 
entrusted to an alien. ‘The fact, therefore, being admitted, that person was properly 
rejected. A contrary position has, indeed, been intimated, and it has been said that 
there would be ground for a mandamus, but inaccurately, for offices the most ministerial 
leave a discretion not to join in an illegal act and, if a parish had returned a papist, or a 
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Jew, or a child of ten years of age, or a person convicted of felony, I conceive that the 
ordinary would be bound to reject. To say that a mandamus would lie is no objection, 
for the ordinary is not to give way without the authority of some higher court actually 
expressed ; and, though it is the duty of the ordinary not to take slight objections, he is 
bound, I conceive, to take care that an election, in his opinion void in itself, should have 
no legal effect, and this is a duty which he owes to the parish and to the general law of 
the country. The question is, then, whether the person who had the minority of votes 
is duly elected. Neither party having resorted to the method which might have been 
taken of applying for a mandamus, the question for the present is left open to the court, 
and it has directed affidavits to be made of the facts. . 

It appears that Mr. Le Cornu and Mr. Wincuffe, and also Mr. Anthony, were put in 
nomination, and that a paper was delivered by one person claiming on behalf of a par- 
ticular district the right of electing a churchwarden for that part of the parish, and that 
that paper was signed by several persons. ‘There is some dispute when this paper was 
signed, before or after the show of hands, which might be material. In one affidavit it 
is sworn to have been before, in others after. I think that the probability is that it was 
before, because it does not seem to have arisen from anything which passed at the time, 
but from a notion of a local privilege which had been entertained before. In the con- 
trariety of evidence on this fact, I may conclude that this paper was delivered before the 
show of hands. On that supposition, it would not be for the purpose of a poll as has 
been suggested in argument, since it could not then be known that the election might not 
be decided by a show of hands; and, therefore, this paper could not be delivered for the 
purpose of inserting the names on the poll. It has been contended, that Mr. Anthony 
being put in nomination, the votes that were given for an ineligible person were thrown 
away, and that the parish could not proceed to another election. It is certainly a rule 
of reason and of common sense that, if persons will knowingly throw away their votes on 
a person by law ineligible, such votes must be considered as lost. But it must be shown 
that this was the case, otherwise the law will presume that they acted in ignorance of the 
fact ; and in that case it would be hard that they should lose their votes and that another 
person should be obtruded on them. In this case, it is not shown to have been stated 
to the parties that Mr. Le Cornu was an alien, and, therefore, it is not reasonable that 
another person should be forced on the parish on such an election, as if it had passed 
regularly. It appears that Mr. Le Cornu had served before. It is fair, therefore, from 
that circumstance to suppose that the parish was not acquainted with the objection, 
but that it thought him perfectly eligible. 

Under these circumstances, the show of hands being very considerable for the old 
churchwardens, a poll was demanded ; and it is not without surprise that I have seen the 
affidavit of the vestry clerk, declaring to the best of his recollection that no poll was 
‘demanded, in contradiction to all the other witnesses on both sides, since he ought to 
- have been more accurate in his observation than other persons. A poll was demanded 
and the question is what was done at the poll. I think that it appears clearly that the 
only persons polled for were Mr. Le Cornu and Mr. Wincuffe. There is no evidence that 
one vote was given for Mr. Anthony ; and I see no evidence that the paper was delivered 
to the vestry clerk for any purpose of polling, or that anything was done by the persons 
who signed it to follow up their nomination. Then how is the court to consider what was 
done before? Can it hold, as was contended in argument, that, when a poll is demanded, 
everything that has been done before still continues valid? I think not. Where a poll 
is demanded, the election commences with it as being the regular mode of popular elec- 
tions, the show of hands being only a rude and imperfect declaration of the sentiments of 
the electors. it often happens that, on a show of hands, the person has the majority 
who on a poll is lost in a minority ; and, if the parties could afterwards recur to the show 
of hands, there would be no certainty or regularity in elections. I am of opinion, 
therefore, that, when a poll is demanded, it is an abandonment of what was done before : 
end that everything anterior is not of the substance of the election, nor to be so received. 
Chen, as the poll destroys the previous voting and no poll appears for Mr. Anthony, and 


the vestry book, which must be taken to be the authentic book, makes no mention of 
him, 1 cannot look on him as elected. 
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It is said that it is improper that the old churchwarden should be continued. This 
may depend on the discretion of the parish. The court has no authority to interpose 
except in deciding on a dubious case. The election being referred to a poll and die 
nomination of Mr. Anthony not having been followed up by any act on the poll, I must 
hold him not duly elected. 2s. , 

On the question of costs, I think that there is no ground for giving costs. It is not a 
private case, but a proceeding to try a public right and recommended by the court 
itself at the visitation, unless they thought fit to apply for a mandamus. I shall, 
therefore, only direct the parish to proceed to another election as soon as may be after 
regular notice. 


' Motion dismissed. 





R. v. WINTON 


[Court oF K1na’s Bencu (Buller and Grose, JJ.), November 28, 1792] 
[Reported 5 Term Rep. 89; 101 E.R. 51] 


Habeas Corpus—Return—Su ficiency—Insu ficient return—A ttachment. 

An attachment may be granted for making an insufficient return to a writ of 
habeas corpus. ‘ 

A return to a writ of habeas corpus stated ‘‘I had not at the time of receiving this 
writ, nor have I since had the body of [G.] detained in my custody, so that I could 
not have her before [A.] as within I am commanded”’. 

Held: the return was a bad return. 

Notes. Referred to: Secretary of State for Home Affairs v. O° Brien, [1923] All E.R. 
Rep. 442. 

As to the return on a writ of habeas corpus, see 11 Hatpury’s Laws (2nd Edn.) 43 
et seq.; and for cases see 16 Diaust (Repl.) 303, 304. 


Cases referred to: 
(1) Viner’s Case (1675), 1 Freem.K.B. 522; 89 E.R. 392; sub nom. Emerton’s Case, 
1 Freem.K.B. 401; sub nom. R. v. Viner, 2 Lev. 128; 3 Keb. 470; sub nom. 
Emerton v. Viner, 3 Keb. 434; 16 Digest (Repl.) 303, 788. 
(2) R. v. Mead (1758), 1 Burr. 542; 2 Keny. 279; 97 E.R. 440; 16 Digest (Repl.) 291, 
611. 

Rule Nisi calling on the defendant to show cause why an attachment should not issue 
against him for making an insufficient return to a writ of habeas corpus. <A writ of 
habeas corpus having been directed to the defendant to bring up the body of Margaret, 
the wife of J. Greygoose, the following return was made: 


“T had not at the time of receiving this writ, nor have I since had the body of the 
within-named M. Greygoose detained in my custody, so that I could not have her 
before the within-named W. H. Ashhurst as within I am commanded.” 


The affidavit of J. Greygoose, on which the writ issued, stated that his wife was in June, 
1790, seduced by the defendant, with whom she continued to live until May, 1792, 
when she returned to her husband ; that about three days afterwards, in consequence of 
a letter written by the defendant threatening to publish her conduct in case of a refusal 
to go back again to him, she was induced to go back to the defendant who (as the de- 
ponent believed) detained her by threats, and with whom she was now living in a state 
of adultery, but that she was desirous of returning to her husband. 


Marryat for the defendant. 
- Bower and Burrough in support of the rule. 
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BULLER, J.—I will first dispose of the last objection against the attachment, because 
it is of more general consequence than the two others. Notwithstanding what is to be 
found in some of the old books on this subject, it has been long settled that the court will 
to be made to the first writ of habeas corpus, and it is of infinite im- 
ngdom that we should insist on a return being made 
If the first writ be not obeyed, an 


require a return 
portance to every individual in the kit 
to that writ without issuing an alias and a pluries. 


attachment must issue immediately. 
It was argued on the authority of R. v. Viner (1) that this is a sufficient return, but 


I am of opinion that that case is by no means an authority to support this return. It is 
to be observed that the court gave no opinion.on this point, and for this reason, because 
there was another objection to the return which made it unnecessary to consider the 
effect of the other words of it. The words there used are widely different from those 
used in this case ; there Sir R. Viner returned that ‘‘he had no such person in his custody, 
nor had he on the day of issuing that (pluries) writ, or afterwards.’ Here the return 
is: “I had not at the time of receiving this writ, etc., nor have I since had the body, etc., 
detained in my custody,” etc. This is an equivocal return. The defendant does not 


deny having the party, he only denies the detaining of her; but we must inquire, when. 


she is brought up, whether or not she be detained. 

As to the other ground, if this case turn out on further investigation to be like R. v. 
Mead (2), I am strongly inclined to think that this would be an answer to the writ. But 
that is not at present made out and, if the affidavit on the part of the prosecution be 
true that the wife is desirous of returning to her husband and is prevented by fear or by 
the threats of the defendant, this case is distinguishable from that cited. 


GROSE, J.—The courts always look with a watchful eye at the returns to writs of E 


habeas corpus. The liberty of the subject so essentially depends on a ready compliance 
with the requisitions of this writ that we are jealous whenever an attempt is made to 
deviate from the usual form of the return. The general form is “‘that the party has not 
the person in bis possession, custody, or power ;”’ that has not been adopted in this case 
but another, and that an equivocal one, substituted in its place, ‘*detained,”’ etc., omitting 
the words “‘ power and possession.’” What the defendant means by the word “detained” 
I know not; but it does not satisfy me that the woman is not under the defendant’s 
control. As to the articles of separation, it is not sworn positively that they were exe- 
cuted by the husband ; that point rests merely on the belief of the party. If really the 
deed had been executed by the husband, the subscribing witness, or some other person 
should have sworn to the fact. But even ifthe deed were executed by all the parties sill 
for the reasons given by BuLuer, J., I think that the writ ought to go that we may haa 
an opportunity of inquiring further into the foundation of the matter disclosed in the 
husband’s affidavit. And on the great ground, I am clearly of opinion that an attach- 
ment ought to issue immediately against the defendant. 

Rule absolute. 


x 
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CRAWFORD v. STIRLING 
{Court or Krn@’s Bencu (Lord Ellenborough, C.J.), November 2, 1802] 


[Reported 4 Esp. 207; 170 E.R. 693] 


B Parinership—Guarantee—Authority of one partner to bind firm. 


A guarantee given by one partner in the partnership’s name cannot bind the 
other partners, unless it was in the regular line of the partnership business or the 
other partners adopt and act on it. 


Notes. See now as to the defence of set-off, R.S.C., 1965, Ord. 18, r. 17. The 
relations of partners to persons dealing with them is dealt with in s. 5 et seq. of the 
Partnership Act, 1890 (17 Haussury’s Srarures (2nd Edn.) 584 et seq.). 

As to power of one partner to bind firm, see 28 Hayspury’s Laws (3rd Edn.) 503 et 
seq., and for cases see 36 Diaust (Repl.) 460 et seq. 


Action of assumpsit for goods sold and delivered. 

The plaintiffs, Crawford & Co., were manufacturers and merchants at Glasgow, but 
Andrew Mitchell, one of the partners, resided in London and conducted the business of 
the firm there. One Kirkpatrick, who lived in Liverpool, having occasion in the course 
of his trade for goods in which the defendant dealt, procured the guarantee of Mitchell 
to the defendant on account of the plaintiff firm, for which the firm received an allowance 
of 23 per cent. Kirkpatrick obtained goods to the amount of £1,700 and then became 
a bankrupt. Mitchell (on account of the plaintiff firm) and the defendant settled an 
account in which £1,000 which the defendant admitted should be taken as the amount 
of the guarantee was put on the credit side of the defendant’s account, and a balance 
was struck on the accounts stated. One of the items of the set-off was of the sum which 
was the amount of the guarantee given by the plaintiffs to the defendant for the goods 
furnished to Kirkpatrick. The question in the case was whether the defendant was 
entitled to a set-off. 


Garrow and Taddy for the plaintiffs. 
Erskine and Waiton for the defendant. 


LORD ELLENBOROUGH, C.J., said that a guarantee given by one partner in the part- 
nership’s name, unless it was in the regular line of business, could not bind the other 
partners ; but if they afterwards adopted it and acted on it, it would bind them. 


Verdict for plaintiffs. 
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GOODTITLE d. EDWARDS ». BAILEY 


[Court or Krna@’s BENCH (Lord Mansfield, C.J., and Aston, J.), May 2, 1777] 
[Reported 2 Cowp. 597; 98 E.R. 1260] 
} ; di } } ties—Operation in one 
Deed—Construction—O peration according to intention of oe iat ; 

i form impossible—Operation in other form which by law will effectuate parties’ imten- 

tion—* Release” construed as “grant”. 

Per Lorp MansFIELD, L.C.: The rules laid down in respect of the construction 
of deeds are founded in law, reason, and common sense—that they shall operate 
according to the intention of the parties if by law they may, and, if they cannot 
operate in one form, they shall operate in that which by law will effectuate that 
intention. 

The word “‘release”’ in a deed held to operate as a grant. 

Notes. Considered: Roe d. Earl of Berkeley v. Archbishop of York, [1803-13] All E.R. 
Rep. 248. Applied: Re Stirrup’s Contract, [1961] 1 All E.R. 805. Referred to: Halford v. 
Dillon (1820), 2 Brod. & Bing. 12; Right d. Jefferys v. Bucknell (1831), 2 B. & Ad. 278; 
Corp v. Corp (1893), 1 Phillim, 11, n. 

As to the construction of deeds, see 11 HALSBURY'S Laws (3rd Edn.) 381 et seq. For 
cases see 17 Digest (Repl.) 253 et seq. 


Case referred to: 2 
(1) Roe d. Wilkinson v. T'ranmarr (Tranmer) (1757), Willes, 682; 2 Wils. 75; 
2 Keny. 239; 125 E.R. 1383; 17 Digest (Repl.) 296, 1000. 


Rule Nisi calling on the defendant to show cause why the nonsuit entered in this case 
should not be set aside, and a new trial granted. 

The action was an ejectment brought for two tenements in the county of Dorset, 
distinguished by the names of the greater and less tenement. The plaintiff, Robert 
Edwards, claimed under the will of one Nicholas Edwards, dated March 12, 1750, by 
which he devised the premises in question 


‘““to his wife Frances Edwards, for life and after her decease to his brother John 
Edwards, to be at his disposal: But in case he should happen to die before the said 
Frances Edwards, then he gave the premises to his cousin Robert Edwards [the 
plaintiff] his heirs and assigns for ever” 


The testator died soon afterwards. On his death, John Edwards entered into and kept 
possession of the greater tenement during his life, and by will devised both the tene- 
ments to the defendant Peter Bailey. He was possessed of several other premises 
which he devised to the lessor of the plaintiff by the same will, and he died in the lifetime 
of Frances, the widow, who, on the death of Nicholas her husband, entered into and kept 
possession of the less tenement till she died. On the death of John, Peter Bailey, the 
defendant, took possession of the greater tenement, which John during his life had 
occupied. Soon after, Robert, by déed of release, bearing date Jan. 5, 1764, reciting 
the will of Nicholas, and also reciting the will of John Edwards, the brother of Nicholas 
and further that Frances had survived John whereby the reversion of the premises was 
become vested in him, Robert, in fee, reciting also that it had been agreed that he, Robert, 
should renounce all his right, title, and interest in the said premises to Peter Bailey, 
Nicholas Edwards having no power to devise the same, he did thereby renounce, remise, 
release, and for ever quit claim to Peter Bailey and the heirs male of his body all the said 
premises and all his right, title, and interest therein with a covenant for further assurance. 
Subsequent to this release, the widow died, and then Robert brought this ejectment. 
Upon the release being read and proved, the following objections were taken to it at the 
trial on the part of the plaintiff: (i) That in respect of the lesser tenement, the widow 
being in possession, there was no estate in Peter Bailey at the time upon which the 
release could operate; (ii) that it was fraudulent on the face of it, being without con- 
sideration; and (iii) that the recital relative to Nicholas having no power to devise the 
premises was false, to prove which the plaintiff in reply produced the will of John, the 


A 
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father of Nicholas, giving the premises to Nicholas in fee. These objections were over- 
ruled by the judge, who thought that as the plaintiff took a considerable estate under 
the will of John Edwards, under which the defendant claimed, he ought not to ha 
allowed to impeach it, and, accordingly, directed a nonsuit. 


Mansfield and Buller, for the defendant, supporting the nonsuit and against the rule 
for a new trial, argued that supposing the release could not operate as such, for want of 
a sufficient possession in the releasee at the time, yet it might operate as a grant of the 
reversion. It was a settled rule in the construction of deeds that if sufficient appeared 
to show the intention of the party to convey, though it could not take effect in the 
precise form in which it was intended, it would operate in the way in which it could 


oo i the intent of the parties should be frustrated. Sheppard, in his Touchstone 
o2, Sald: 


se 
A deed made to one purpose may enure to another; if meant for a release, it may 
amount to a grant of the reversion; or e converso.”’ 


So in Roe d. Wilkinson v. Tranmer (1) in 2 Wils. 75, a deed, intended for a release was 
held to operate as a covenant to stand seised. The cases there cited establish the doc- 
trine. Ifso, nothing can be clearer than the intention of Robert to convey in this case 
not only from the general words of the deed, but from the covenant for further assurance. 
But a decisive answer is that the plaintiff is estopped by his own deed. The claim he 
sets up is expressly against his own deed, and the objections made to the form of it go 
to defeat it. No man shall be suffered to do that. As to the objection of fraud, because - 
the recital relative to Nicholas is false, the circumstances manifestly show there was some 
instrument, though none such has appeared, under which John Edwards was entitled, 
which warranted him in taking possession of the greater tenement, as he did, in the 
lifetime of the widow and disposing of them both at his death, notwithstanding the will 
of Nicholas. With respect to there being no consideration, the estate which the plaintiff 
took under the will of John Edwards was a sufficient consideration for his confirming 
the devise of the premises to the defendant. But if it were not, as the plaintiff is content 
to take such estate, he ought not to disturb the other devisees in the will. Therefore, 
on every ground the nonsuit was right. 


LORD MANSFIELD, C.J., as to the objection of fraud, observed that there was no evi- 
dence of any fraud, and that the recital did not appear to be the inductive cause of the 
release and unless some inducement was shown fraud could not be presumed. If any 
colourable evidence of fraud had been given, the nonsuit would have been wrong because 
fraud in this case would be a matter of fact, of which the jury were to judge. If the 
plaintiff could have made out a case of mistake, it would have been equivalent to fraud, 
but nothing of the kind appeared, and as to the consideration it might be fair enough. 
It depended on the treaty. 


Serjeant Heath, for the plaintiff, supporting the rule, contended that, admitting the 
rule laid down to be true in its fullest extent, yet nothing passed by the release in this 
case for want of proper operative words. ‘There were appropriated terms to every con- 
veyance, and where the word “grant” was used, being genus generalissimum, if the 
instrument could not take effect according to its proper form, it would operate in some 
other if by law it could. But here the words were ‘“‘renounce, remise, release and quit 
claim,” which were the special form of words adapted to a release only. Therefore, it 
could not operate as a grant. So it was said in Co. Lrrr. 301: 


“A release cannot operate as a grant, because it is a peculiar manner of conveyance 
adapted to a special end.” 
In Roe d. Wilkinson v. Tranmer (1) the word “‘grant’’ was used and so it was in the cases 
there cited, but here there was no such word, nor anything equivalent to it. Consequently 
nothing passed by the deed. If not, the defendant’s case was not aided by the covenant 
for further assurance, for that at most conveyed only an equitable right. As to its 
being an estoppel, the plaintiff was not estopped from saying anything, but that the 
_ defendant has no interest. 
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LORD MANSFIELD, C.J.—The rules laid down in respect of the construction of deeds 
are founded in law, reason and common sense—that they shall operate according to the 
intention of the parties, if by law they may, and if they cannot operate in one form, they 
shall operate in that which by law will effectuate the intention. An objection is made 
in this case which, it is said, takes it out of the general rule and the doctrine of the 
authorities cited, that is that in the release in question the word “‘grant”’ is not made 
use of. That the intention of the parties was to pass all the right and title of the plain- 
tiff in these premises is manifest beyond a doubt. One thing, however, is decisive. 
This is a fictitious action to recover the possession. In such an action if a man has made 
a solemn deed covenanting that another shall enjoy the premises and likewise for further 
assurance it shall never lie in his mouth to dispute the title of the party to whom he has 
so undertaken, no more than it shall be permitted to a mortgagor to dispute the title of 
his mortgagee. No man shall be allowed to dispute his own solemn deed. ‘Therefore, 
quacunq, via data, the nonsuit was right. It would be very idle to set aside the nonsuit 
only to send the party into equity and make him pay the costs that way. 


ASTON, J.—This is the common wording of a release, but though in the shape of a 
release, if there are sufficient words, it may operate asa grant. The last ground, however, 
is decisive. It is clear from the general complexion and circumstances of this case, that 
there had been some dispute between the parties relative to the wills of Nicholas Edwards, 
and his brother John, and that this release was an agreement between them for the pur- 
pose of adjusting all matters in difference. There is a covenant for further assurance. 
I think it would be extremely improper after that to let the party take a legal objection 


for the purpose of defeating his own solemn agreement. 
Rule discharged. 


MORSE AND ANOTHER v. FAULKNER AND OTHERS 


[Court or ExcHEQUER (Eyre, C.B.), April 27, 1792] 
[Reported 3 Swan. 429, n.; Anst. 11; 36 E.R. 936] 


Specific Performance—Sale of land—Sale by person lacking title—Subsequent accrual 
of title—Liability of heir to make good title. 

Ifa man having no title at the time agrees to sell and afterwards the title accrues 
to him a court of equity will bind the conscience of the vendor and compel him to 
make good the title at such future period as he can, but this is a personal equit 
and after his death it does not bind_his heir. saat 


Notes. Considered: West v. Berney (1819), 1 Russ. & M. 431 i 
Mynn, [1824-34] All E.R.Rep. 333. sles Se aa ae 
Cases referred to: 


(1) Taylor v. Wheeler (1706), 2 Vern. 564; 2 Salk. 449: 1 Eq. 
. ; ; : : . Cas. Abr. 122, pl. 2 
pl. 8; 23 E.R. 968; 5 Digest (Repl.) 682, 6012. we ha Fe 
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(2) Jennings v. Moore (1708), 2 Vern. 609, L.C.; affirmed sub nom. Blenkarne v. [T 


Jennens, 2 Bro. Parl. Cas. 278; 1 E.R. 943, H.L.: 35 Dj 
’ . . 3 Dv. ’ odie 5 D t ? } 
(3) Martin v. Seamore (1670), 1 Cas. in Ch. 170: 22 E.R 748 Reet td ied 
(4) Clayton v. Duke of Newcastle (1682), 2 Cas a Ch | 
» 2 Cas. th. 112; 22 ; iges 
eas waetaen | 2; E.R. 871; 44 Digest 
(5) Hoskins v. Savoy (1692), 1 Eq. Cas. Abr. 265, pl. 4. 
a eee v. Thompson (1676), Cas. temp. Finch, 272: 23 E R. 149 
) Wiseman v. Roper (1646), 1 Rep. Ch. 158; 1 E Lfuthiial Siaeniires 5 
Diane Tatcnea ; 1 iq. Cas. Abr. 16; 21 E.R. 537; 44 
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_ period, as he can, which was Clayton v. Duke of Newcastle (4). 
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(8) Whitfield v. Fawsset (1750), 1 Ves. Sen. 387 ; 27 E.R. 1097, L.C. ; 20 Digest (Repl.) 
307, 481. 7 
(9) Langford v. Pitt (1731), 2 P. Wms. 629 ; 24 E.R. 890; 40 Digest (Repl.) 192, 1552. 


Bill to compel the defendants to surrender certain copyholds in favour of the plaintiffs 
and that the plaintiffs might be quieted in their possession thereof, the defendants hav- 
ing recovered against them in ejectment. 

_The plaintiffs claimed under a surrender and conveyance from William Robinson in 
1774. This William Robinson was son and heir of Richard Robinson, then deceased, 
who was the second nephew of Thomas Giles, the owner of the copyholds. Some time 
after Thomas Giles’s death, William Robinson claimed to be admitted tenant of these 
copyholds, as his heir, declaring that his uncle Thomas Robinson, the eldest nephew of 
Thomas Giles, was dead. Being admitted by the steward he immediately sold the 
premises in the public-house where he was admitted and surrendered them in favour 
of the purchaser, Richard Morse, under whom the plaintiffs claimed and had been in 
possession ever since. Thomas Robinson, the eldest nephew and heir of Thomas Giles, 
was alive at the time of this surrender, but died afterwards, in 1778, leaving his nephew, 
William Robinson, his heir-at-law, and then really entitled to the premises. William 
Robinson died in 1781 without having ever disturbed or confirmed the title of the plain- 
tiffs. The defendants were his heirs-at-law, and also heirs of Thomas Giles and Thomas 
Robinson. 


Partridge and Coxe for the plaintiffs: Although the conveyance was defective, not 
being made by a person then in possession, and the legal doctrine of estoppel is, therefore, 
held by the court of law not to apply, yet this is a case in which equity will interfere. 
Where there is an agreement to convey, and a conveyance under it which is void, the 
agreement is not less valid than if it had remained executory: Taylor v. Wheeler (1); 
Jennings v. Moore (2); Martin v. Seamore (3). If the plaintiffs had brought their bill 
against William Robinson after the death of his uncle to perfect the conveyance to 
them, he would have been compelled to do so: Clayton v. Duke of Newcastle (4). There 
can be no reason why his heir should not take subject to the same equity by which he 
himself was bound. The contrary has often been determined: Hoskins v. Savoy (5); 
2 Eq. Cas. Apr. 54,55. This rule appears, by all the above cases, to apply to copyholds 
as well as freeholds: Patteson v. Thompson (6). A court of equity often confirms con- 
tracts made by parties who have not then any vested interest: Wiseman v. Roper (7); 
Whitfield v. Fawsset (8). So where there are articles to convey, the constant practice of 
courts of equity is to direct inquiry whether the party can make a good conveyance, not 
whether he could do so at the time of making the agreement: Langford v. Pitt (9). 


Ainge for the defendants, argued that they were entitled to claim immediately from 
Thomas Giles their ancestor, the person last seized, for Thomas Robinson and William 
Robinson, never having been admitted, or in possession had no seisin through which 
their heirs could claim. This was a contract executed, and not executory. It was an 
agreement to bring the interest of the vendor in the premises, and there was no reason 
to presume that the sale was not to be subject to all chances. [He read evidence to 
show that this was the real nature of the transaction, that the price given was not the 
full value of the estate, and that the bargain was carried through with such indecent 
hurry as gave a strong suspicion of unfairness and would prevent the court from inter- 


fering. | 


EYRE, C.B.—I have great doubts about the equity upon which the bill proceeds, and 
if I found it necessary in this case to lay down any general rule upon the subject, I should 
think the case deserved great consideration. It is true that when a man having a good 
title agrees to sell to another this court considers such an agreement as a lien upon the 
land, and will on that ground decree the heir, or any volunteer under the vendor, to 
make good such agreement. It is also true that when a man not having a title at the 
time, agrees to sell and afterwards such title acc:ues to him, the court binds the con- 


science of the vendor himself, and compels him t» make good the title at such future 
But in this case the 
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surrenderor not having any title whatever to the premises at the time of the surrender, A 
his agreement would not raise a lien upon the land, and although the present plaintiffs 
might have been relieved if they had filed their bill against him in his lifetime, after his 
title had accrued, yet it does not follow that, therefore, they can be relieved against 
his heirs. Neither the land itself, nor the conscience of the present defendants, is bound 

by this act of William the surrenderor, and I am not aware that on a bill filed for a 
specific performance against the heir of a person who sold without having any title at B 
the time of the bargain, the court has referred it to the Master to inquire whether the 
vendor had any title to the premises at the time of his death. 

But really I do not think it necessary to go into the general question on this occasion. 
This is not the sort of sale that it becomes this court to take notice of. A common 
soldier goes down to a country ale-house, and late at night calls together two or three 
people, and offers to sell his estate ; and then two persons bid for it, and the affair is all C 
over. The transaction is not serious enough for this court to interfere in; and the 


parties must take their course at law. 
Bill dismissed. 


Ex parte GIFFORD 


[Lorp CHANCELLOR’s Court (Lord Eldon, L.C.), April 27, 1802] 
[Reported 6 Ves. 805; 31 E.R. 1318] 
Guarantee—Co-sureties—Contribution—Right of co-surety paying more than propor- 
tion of guaranteed debt. 


If one of several co-sureties pays more than his proportion of the guaranteed JF 


debt, he has a right as against his co-sureties to a contribution in respect of the 
excess. 


Guarantee—Discharge—Discharge of principal debtor—Express reservation of remedies 
against surety. 
A discharge of the principal debtor discharges the surety unless the remedies 
against him are expressly reserved. 


Notes. Considered: Davies v. Humphreys, [1835-42] All E.R.Rep. 101; Kearsley 
v. Cole (1846), 16 M. & W. 128; Evans v. Brembridge, [1843-60] All E.R.Rep. 170; 
Webb v. Hewitt (1857), 3 K. & J. 488; Re Wolmerhausen, Wolmerhausen v. Wolmerhausen 
(1890), 62 L.T. 541. Referred to: Nicholson v. Revill, [1835-42] All E.R.Rep. 148; 
Thimbleby v. Barron (1838), 3 M. & W. 210; Hollier v. Eyre (1842), 9 Cl. & Fin. iG ) 
Vyner v. Hopkins (1842), 6 Jur. 889; Thompson v. Lack (1846), 3 C.B. 540; Owen ie H 
Homan (1850) 13 Beav. 196; Bateson v. Gosling (1871), L.R. 7 C.P. 9; Re iidateeee 
Ex parte Snowdon (1881), 17 Ch.D. 44; Wolmerhausen v. Gullick [1891-4] All E R. 
Rep. 740; Stirling v. Burdett, [1911] 2 Ch. 418. re 
As to the rights and liabilities of co-sureties inter se a 
see 18 Hauspury’s Laws (3rd Edn.) 
et seq. 


nd the discharge of a guarantee, 
484 et seq. For cases see 26 DicEst (Repl.) 143 


Cases referred to: Q 
(1) Re Lewis, Ex parte Smith (1789). 3 Bro.C.C. 1 = < 4 ’ i 
383, 2741. vi wth (1789), 3 Bro.C.C. 1; 29 E.R. 370, L.C.; 6 Digest (Repl.) 
(2) Burke’s Case (circa 1780). cited 2 . D = : 
ne (circa 1780), cited 2 Bos. & P. 62, 126 E.R. 1157; 26 Digest (Repl.) 
Also referred to in argument: 


Kees v. Berrington (1795), 2 Ves. 540; 30 E.R. 765, L.C. ; 26 Digest (Repl.) 184, 1369 


A 


lp 
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ae pein (1800), 2 Bos. & P. 61 ;3 Esp. 49; 126 E.R. 1156: 6 Digest (Repl.) 

Law v. East India Co. (1799), 4 Ves. 824; 31 E.R. 427 ; 26 Digest (Repl.) 200, 1533 

Petition for an order that proofs against certain bankrupts be expunged. 

Marshall and Haigh, creditors of Bedford upon @ promissory note beste further 
securit y> Bedford, Niblock, Burgess, and Baylis joined in a promissory ins asa collateral 
security. Niblock, Burgess, and Bedford became bankrupts. Marshall and Haigh 
proved the whole debt under each commission and afterwards brought an action against 
Baylis who entered into a composition with his creditors under which Marshall and Haigh 
received a dividend of 4s. in the pound, the receipt for which was expressed to be for 
£191 and two notes which, when duly paid, would be in full of the debt and all other de- 
mands from him. The dividend paid by the estate of Bedford was 4s. in the pound, and 
that by the estate of Niblock and Burgess 5s. The prayer of this petition was that the 
proof against the estate of Niblock and Burgess may be expunged. 


Romilly and Whishaw in support of the petition. 
Richards, Alexander and Cooke contra. 


LORD ELDON, L.C.—Clearly it is impossible on any principle regulating cases of this 
nature that relief can be given to the extent prayed by this petition, and it also strikes 
me that the decision of any question that may arise in these bankruptcies is somewhat 
premature, the question depending upon the quantum of dividend that the respective 
estates will pay. 

; These parties as between them respectively and Bedford are to be considered in the 
situation of principal and surety, and as between themselves upon the principle of co- 
sureties. As to Bedford, he is.to pay the debt in equitable consideration in relief of 
both, and, proof being made against his estate, if the holder thought proper to receive a 
sum of money in discharge of his estate, Hx parte Smith (1), and many other cases would 
have entitled the surety to say that, if his estate was discharged without any reserve of 
the remedy against the sureties, they would be discharged, first upon the principle 
unquestionably that the sureties, if they paid the debt, would have been entitled to stand 
in the place of the creditor in respect of the proof against the estate of the principal, and, 
therefore, when it is stated in some cases that it is for the interest of the surety that the 
compromise shall be made, the answer is that those for whose benefit it is alleged to be 
made are the proper judges whether it is for their benefit, and it is not to be forced upon 
them, they having a clear equitable remedy to stand in the place of the creditor proving. 

Another ground upon which it has been reasoned in some cases is that upon the faith 
of such a transaction with the principal if there was no reserve of the remedy against 
other persons liable, in order to secure the intended effect of such a contract to discharge 
him upon such a payment you must almost of necessity infer that the party is not to take 
a remedy over against others, which would forthwith bring upon the party discharged all 
the evil from which the prior moment the other had agreed to discharge him. Suppose 
4s. in the pound paid by the principal, nothing being said about remainder of the debt, 
it would be a very bad bargain if the creditor could send another person, either upon the 
same instrument or a contract implied by the law, to take the debtor in execution for 
the remainder of the debt for which that composition was made. The court would 
therefore, be inclined to infer that it was not intended that the person discharged should 
still remain liable. But certainly he might so frame his contract, and there are many 
cases in which it is not imprudent for the debtor to make the composition with a reserve 
of the remedies, either understood or an express declaration to that effect. There would 
be nothing imprudent in the debtor so doing in this very case, unless it turns out that 
the surety shall pay to an extent, in which he would be prejudiced, if barred of the remedy 
against the co-sureties. 

With respect to co-sureties the case is different, but governed by principles in some 
degree the same. The principal is to discharge all the obligations of all the sureties, 
but they stand with regard to each other in a relation which gives rise to this right among 
others, that, if one pays more than his proportion, there shall be a contribution for a 


‘proportion of the excess beyond the proportion which in all events he is to pay. ‘The 
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party has a right to say for himself that he will not consider the relation, but will take 6s. 
though the surety is liable to pay 10s. He may say he will be passive as to the other As., 
or he will discharge the whole debt and at his own risk as to the remedy against the 
other surety, or he may reserve the remedy against the co-surety expressly. It depends 
upon the effect and terms of the bargain actually entered into. It might be prudent in 
this very case for Baylis, Bedford’s son-in-law, to say, he would pay 4s. in the pound, 
recollecting that Niblock and Burgess must pay more than 10s. in the pound, before any 
demand could be made by them against Baylis and recollecting the remedies against 
Bedford. 

The question, therefore, is, under the circumstances what did they mean? As to the 
receipt, the creditor contends that there is no difference whether there is an express 
reservation of the remedies against the co-sureties. But that distinction has been taken. 
At the time of Burke’s Case (2) Lorp THuRLOW admitted that, if there is a reserve of the 
remedies against the others, there is consent of the party with whom the composition is 
made, and, if out of that a demand arises against him, it is a demand which began to 
exist with his consent expressed in the terms of the contract and under some circum- 
stances wisely and prudently given, for the party would not have entered into the con- 
tract unless he was allowed to contract for that remedy over against the co-sureties. 
If Niblock and Burgess should not pay more than their moiety, the contract would be a 
beneficial contract for Baylis for though paying more than Baylis they would not pay 
enough to bring an assumpsit against him. That would not, therefore, be an imprudent 
bargain for Baylis to make. It may, however, never be necessary to decide this as it 
depends upon what dividends the estates of Bedford and of Niblock and Burgess pay. 
But I have a strong opinion that under the circumstances the other persons liable upon 
this note are not discharged because Baylis was contented to make a bargain the effect 
of which leaves him to his chance as to his ultimate liability between him and his co- 
surety, and, therefore, that relief cannot be given even to the extent, to which it is now 
modified. 

Petition dismissed, 


A 
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BRADLEY v. PEIXOTO 
[Rotts Court (Sir Richard Pepper Arden, M.R.), March 10, 1797] 


[Reported 3 Ves. 324; 30 E.R. 1034] 


Gift—Cond itional gift—Repugnancy of condition—Avoidance of condition. 
W here there is an absolute gift with a condition inconsistent with and repugnant 
to it the condition is wholly void and the donee takes the gift free from the condition. 


Notes. Considered: Britton v. Twining (1817), 3 Mer. 176. Applied: Green v. Harvey 
(1842), 1 Hare, 428. Distinguished : Churchill v. Marks (1844), 1 Coll. 441: Borton v. 
Borton (1849), 16 Sim. 552; Hatton v. May (1876), 3 Ch.D. 148. Applied : Shaw v. Ford 
(1877), 7 Ch.D. 669. Considered: Re Dugdale, Dugdale v: Dugdale (1888), 38 Ch.D. 
176. Referred to: Byng v. Strafford (1843), 5 Beay. 558. 

As to conditions relating to gifts, see 18 Hatspury’s Laws (8rd Edn.) 389-392 ; and 
for cases see 25 Dicest (Repl.) 574-577. . 


Cases referred to: 

(1) Pierce v. Win (1677), 1 Vent. 321; 86 E.R. 208; sub nom. Piers v. Winn, Poll. 
435 ; 48 Digest (Repl.) 307, 2697. 

(2) Anon. (undated), 2 Co. Litt. 223 a; 48 Digest (Repl.) 307, 2685. 

(3) Horneby v. Clifton (1567), 3 Dyer, 264 b; 1 And. 52; 73 E.R. 586; sub nom. 
Haver v. Clifton, Ben. & D. 181; 17 Digest (Repl.) 389, 1925. 

(4) Mildmay’s Case (1605), 6 Co. Rep. 40 a; 77 E.R. 331; sub nom. Mildmay v. 
Mildmay, Moore, K.B. 632; 38 Digest (Repl.) 851, 664. 

(5) Stukeley v. Butler (1614),.Hob. 168; 80 E.R. 316; sub nom. Stewkley v. Butler, 
Moore, K.B. 880; 17 Digest (Repl.) 306, 1130. 

(6) Socket v. Wray (1794), 2 Atk. 68, n., 4 Bro.C.C. 483; 26 E.R. 440; 27 Digest 
(Repl.) 122, 903. 

Bill for a direction to an administratrix to transfer certain bank stock to the plaintiff 

This cause arose upon the following disposition by the will of Thomas Bradley : 


“T give and bequeath to my son Henry Bradley the dividends arising from £1,620 of 
my bank stock for his support during the term of his life, but at his decease the said 
£1,620 bank stock, principal and interest, to devolve to his heirs, executors, admin- 
istrators, and assigns. Having observed, during the term of my life, so many fatal 
examples of parents having left their children in a state of opulence who have after- 
wards been reduced to want the common necessaries of life, my principal view in this 
will is that my wife and children may have a solid sufficiency to support them during 
their lives. For this purpose I will and most strictly ordain that if my wife or any 
one of my children shall attempt to dispose of all or any part of the bank stock the 
dividends from which is bequeathed to them in this will and testament for their sup- 
port during their lives, such an attempt, by my wife or any of my children, shall 
exclude them, him, or her so attempting from any benefit in this will and testament, 
and shall forfeit the whole of their share, principal, and interest, which shall go and 
be divided unto and among my other children, in equal shares, that will observe the 


tenor of this will and testament.”’ 


The bill was filed by Henry Bradley against one of the daughters of the testator who 
had taken out administration. The prayer of the bill was that the defendant might be 
decreed to transfer the £1,620 bank stock to the plaintiff. The other children were out 


of the jurisdiction. 
SIR RICHARD PEPPER ARDEN, M.R.—The first clause is an absolute gift of the 


principal and dividends. Then comes this clause with which the plaintiff does not 
comply, and the question is whether by the rules of this court he can demand the legacy, 
not complying with the injunction the testator has laid upon him, or, rather, whether 
the condition is consistent with the gift. Seeing the father’s intent so clearly and strongly 


expressed, I have taken some time to consider this case, and have endeavoured to satisfy 
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myself tha 
Another reason for delaying my judgment was that there appeared to be other children 


who were interested in this question and are not parties to the cause. The reason given 
for not having them before the court is that they are all out of the jurisdiction. Had 
they been in this country, I should have expected them to have been made defendants 
to sustain their interests, but as they live abroad the cause has proceeded without them, 
and, according to the opinion I have formed of this case, they are not necessary parties 
because I feel myself obliged to say that the proviso I have before stated is of no effect. 

L have looked into the authorities and find it laid down as a rule long ago established 
that where there is a gift with a condition inconsistent with and repugnant to such gift 
the condition is wholly void. A condition that a tenant in fee shall not alienate is repug- 
nant, and there are many other cases of the same sort: Pierce v. Win (1). The report of 
Pierce v. Win (1) in VENTRIS is very confused, but it appears clearly from the report of 
this case in POLLEXFEN, as well as from many other cases, that the court meant to say 
that where there is a gift in tail with a condition not to suffer a recovery the condition 
is void. There are several cases of this kind collected in 2 D’ANVERS ABRIDGMENT 22, 
which show that a condition repugnant to the nature of the estate given is void: Co. Lirr. 
223 a[ Anon. (2)]; 3 DyER 264 [Horneby v. Clifton (3)]; Mildmay’s Case (4); Stukeley v. 
Butler (5), is of the same kind where it was held that an exception of the very thing that 
is the subject of the gift is of no effect. In all these cases the gift stands, and the con- 
dition or exception is rejected. 

In this case I am under the necessity of declaring that this is a gift with a qualification 
inconsistent with the gift, and the qualification must, therefore, be rejected. This is 
not like Socket v. Wray (6), for there the gift was to a feme covert for life and then to such 
uses as she should by will appoint. She could only appoint by will and could not bind 
her executors by any deed in her lifetime, and I declared in determining that case that I 
should think otherwise in the case of a man or any person having an absolute interest. 
A man could bind his executors, but not a feme covert. If this had been a gift to the son 
for life and after his death as he should appoint, and in default of appointment to other 
persons, I desire not to be understood that it would not be good. If in default of appoint- 
ment it was to go to his executors, I should doubt whether it would be so, but I give no 
opinion upon this. On the whole I am obliged to declare that the condition. annexed to 
the legacy of £1,620 bank stock is repugnant to and inconsistent with the interest given 
to the legatee of the stock, and, therefore, void, and upon payment of the costs of this 
suit by the plaintiff, let the stock be transferred to him. 

Declaration accordingly. 


t I am at liberty to refuse the plaintiff the demand which he now makes. A 


F 


G 
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MILLS AND OTHERS v. BALL 


[Court or Common PiEas (Lord Al 
MO} é 4 Alvanley, C.J., Heath, Rooke « } re, Je 
| satig ere J eath, Rooke and Chambre, JJ.), 
% [Reported 2 Bos. & P. 457; 126 E.R. 1382] 
Carriage of Goods—Stoppage in transitu—Goods delivered to m iddleman to be forwarded 
to buyer. . 
Ry here there is a contract for the sale of goods and a delivery has been made to a 
2 dleman who is merely a vehicle between buyer and seller, the seller, in the case of 
t has! of the buyer, may stop the goods at any time before they have arrived 
C 2 + 1e actual or constructive possession of the buyer. The question in such a case is 
whether the goods are to be considered as having been in the hands of the middleman 
or as having been taken into the possession of the buyer. If in the course of the 
conveyance of the goods from the seller to the buyer the buyer be allowed to exercise 
any act of ownership over them, he thereby reduces the goods into possession and 
puts an‘end to the seller’s right to stop them. 


-D_ Notes. Considered: Scott v. Pettit (1803), 3 Bos. & P. 469. Applied: Bartram v. 
Farebrother (1828), Dan. & Ll. 42. Distinguished: Hutchings v. Nunes (1863), 9 L.T. 
125. Referred to: James v. Griffin (1836), 1 M. & W. 20. 
As to stoppage in transitu, see 34 Hansury’s Laws (3rd Edn.) 127-137. For cases 
see 39 Dicxst (Repl.) 748 et seq. | 


Case referred to: 
(1) Atkin v. Berwick (1719), 10 Mod. Rep. 431; 11 Mod. Rep. 295; 88 E.R. 795; sub 
nom. Atkyns v. Berwick, Fortes. Rep. 353; sub nom. Atkin v. Barwick, 1 Stra. 
165; 5 Digest (Repl.) 960, 7789. 
Also referred to in argument : 

Lickbarrow v. Mason (1787), ante p. 1; 2 Term Rep. 63; 100 E.R. 35; on appeal sub 
*¥F nom. Mason v. Lickbarrow (1790), 1 Hy. Bl. 357, Ex. Ch.; sub nom. Lickbarrow 
v. Mason (1793), 4 Bro. Parl. Cas. 57; 6 East, 22, n., H.L.; 39 Digest (Repl.) 

7150, 2279. 
Hodgson v. Loy (1797), 7 Term Rep. 440; 101 E.R. 1065 ; 39 Digest (Repl.) 743, 220. 
Stokes v. La Riviére (1784), cited in 3 East, at p. 397; cited in 3 Term Rep. at p. 466; 
| 102 E.R. 649; 39 Digest (Repl.) 757, 2353. 
G Hunter v. Beal (1785), cited in 3 Term Rep. at p. 466; 100 E.R. 680; 39 Digest (Repl.) 
757, 2354. 
Hunt v. Ward (cirea 1785), cited in 3 Term Rep. at p. 467. 
Barnes v. Freeland (1794), 6 Term Rep. 80; 101 E.R. 447 ; 39 Digest (Repl.) 728, 2087 
Smith v. Field (1793), 5 Term Rep. 402; 101 E.R. 225; 39 Digest (Repl.) 728, 2086. 
Salte v. Field (1793), 5 Term Rep. 211; 101 E.R. 119; 39 Digest (Repl.) 728, 2092. 
H Snee v. Prescot (1743), 1 Atk. 245; 26 E.R. 157, L.C.; 39 Digest (Repl.) 765, 2426. 
Ellis v. Hunt (1789), 3 Term Rep. 464; 100 E.R. 679; 39 Digest (Repl.) 754, 2331. 


Action of trover for one cask of madder and one chest of indigo. 

The cause came on to be tried before Lorp ELpon, C.J., at Guildhall when a verdict was 
entered for the plaintiffs with £111 7s. 3d. damages, and 40s. costs, subject to the opinion 
of this court on a Case stating the following circumstances. Josias Gard, a trader of 

I North Tawton, Devon, about twenty-five miles from Exeter, on July 4, 1799, by letter 
to the plaintiffs, who were dry-salters in London, ordered the goods which were the sub- 
ject of this action to be sent to him. The plaintiffs accordingly on July 6, 1799, sent 
the goods, which were of the value of £111 7s. 3d., by the ship Lively, consigned to Gard, 
and sent a letter of advice to him enclosing the invoice, which letter Gard received in due 
course. ‘The goods on their arrival at Exeter were delivered to the defendant, who was 
a wharfinger there, received them on Gard’s account, and paid the freight and charges 
with which he debited Gard. If any accident had happened to the goods before the 

receipt of the following letter the plaintiffs would have called on Gard for payment. 


£E 
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On Sept. 16, 1799, soon after the arrival of the goods, 
to the plaintiffs. 


‘Sirs —As some disagreeable matters have recently taken place in my © 
have thought proper to leave the madder and East India indigo which I lately e. 
you an order for on your account. It is arrived safe at Exeter, so you will please 
sell the same to any of your correspondents there, as I would wish to do by you as 
I would wish to have done by myself. Iam very truly, Sirs, your obedient sorvar , 
Josias Gard. The goods are at the wharfingers’ office, marked ‘ Lively, R. Mather’. 


oncerns, L 


In consequence of this letter the plaintiffs wrote to their agent at Brera to stop the 
goods in the possession of the defendant, and on Sept. 20 the plaintiffs agent went to the 
defendant in whose warehouse the goods then were, tendered him his freight and charges, 
and demanded the goods on the behalf of the plaintiffs. The defendant said (as the fact 
was) that some of Gard’s creditors had been there before to demand them, but he had 
refused to deliver them hearing that Gard had stopped payment. He promised not to 
deliver them out of his custody until he was certain of a safe delivery. On Oct. 20 the 
demand was repeated by the plaintiffs’ agent and a bond of indemnity left with the 
defendant to indemnify him against any claim that might be made from any other 
person. On Sept. 23 a commission of bankrupt issued against Gard who was indebted 
to the petitioning creditors in a sum sufficient to support the commission, and had 
committed an act of bankruptcy on Sept. 8, 1799. On Oct. 1, 1799, he was declared a 
bankrupt, and on Oct. 19 assignees of his effects and estate were chosen and an assign- 
ment executed. On Nov. 3 the defendant delivered the goods to the assignees, who sold 
them for £103 7s., the charges amounting to £3 19s. The questions for the opinion of the 
court were whether the plaintiffs were entitled to recover, and, if they were, what damages, 
whether £111 7s. 3d., or £103 7s., or £99 17s. If the court should be of opinion with the 
plaintiffs, the verdict to stand for such sum as they should direct ; if for the defendant, 
a nonsuit to be entered. 


Serjeant Best for the plaintiffs. 
Serjeant Shepherd for the defendant. 


LORD ALVANLEY, C.J.—The case before the court is shortly this. Gard, being a 
trader at North Tawton, gives orders to the plaintiffs to send the goods in question to 
him from London, but he does not direct that they shall be sent by any particular ship. 
His orders were that they should be sent to Exeter to be forwarded to him at North 
Tawton. They were, accordingly, shipped, arrived at Exeter, and were put into the 
hands of a wharfinger to be forwarded to their journey’s end. In the books of the whar- 
finger they were put to the account of Gard as the person to whom they were directed, 
and he was considered as the wharfinger’s paymaster. In this state of things the letter 
of Sept. 16 was received by the plaintiffs, the meaning of which I take to be that the 
vendee says: ‘‘My situation is such that I will not receive the goods, and you may take 
them back again if you think proper.’’ The plaintiffs immediately on the receipt of 
this letter sent to the wharfinger and forbade him to deliver the goods according to the 
direction. The wharfinger promised not to deliver them until he could do so with safety, 
notwithstanding which he afterwards delivered them to the assignees of Gard. The 
question is whether the goods in the hands of the wharfinger were in such a situation 
that the vendors could stop them. 

The cases cited for the plaintiffs have established that where there is a contract for 
the sale of goods and a delivery has been made to a middleman who is merely the vehicle 
between the buyer and seller, the seller, in the case of the insolvency of the buyer, may 
stop the goods at any time before they have arrived in such a state as to be in the acual 
or constructive possession of the buyer. The only question is whether these goods are 
to be considered as having been in the hands of the middleman or as having been taken 
into the possession of the person for whom they were ultimately intended. If in the 
course of the conveyance of the goods from the seller to the buyer, the buyer be allowed 
to exercise any act of ownership over them, he thereby reduces the goods into possession, 
and puts an end to the seller’s right to stop them. So, though it has been said that the 


Gard wrote the following letter A 
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right of stoppage continues until the goods have arrived at their journey’s end, yet if 
the buyer meet them on the road and take them into his own possession, the goods will 
then have arrived at their journey’s end with reference to the right of stoppage. I am 
of opinion that the wharfinger in this case, not having been particularly employed by 
the buyer, is to be considered as a middleman. It has almost been admitted in the 
argument that, if the plaintiffs could have got the goods into their possession, they would 
have had a right to keep them. 

Another question arises, viz., admitting that the plaintiffs would have had a right to 
retain the goods had they got them into their own possession, whether they have any 
right of action to recover them out of the hands of the middleman. Iam very far from 
wishing that it should be understood that an action may be brought by the person en- 
titled to stop the goods against any carrier who after notice to retain the goods delivers 
them to the person to whom they were originally consigned. Such a rule would be 
highly oppressive to carriers. A carrier knows nothing-of the vendor. In the case of 
a conveyance by ship, the master signs a bill of lading by which he engages to deliver the 
goods to the consignee or his order, and if he deliver them accordingly it can hardly be 
supposed that he thereby subjects himself to an action because the vendor has a right to 
stop the goods in transitu. In the present case, however, full notice was given to the 
wharfinger by the consignor, and no demand was made on the part of the original 
consignee. The consignor by letter demanded possession, and the wharfinger admitted 
himself to be in the nature of a stakeholder bound to deliver according to the right. 
Without determining, therefore, whether the wharfinger would have been liable without 
notice, or even after notice, supposing no undertaking to have been made by him, I 
think it clear that the defendant in this case having undertaken ‘‘not to deliver the goods 
out of his custody until he was certain of a safe delivery,” is answerable to the plaintiffs. 


HEATH, J.—I am of the same opinion. ‘The general rule of law is admitted on all 
hands. The only point in this case depends upon the application of that rule to the 
facts. The question, therefore, is, whether these goods in point of fact were stopped in 
transitu. Here there certainly was no corporal touch, but that took place which was 
equivalent to it. The plaintiffs gave notice to the wharfinger and demanded the goods 
as their property, and the wharfinger undertook not to deliver them until he was certain 
of a safe delivery. It is unnecessary, therefore, to consider whether without such under- 
taking the defendant would have been liable. Whenever that case occurs it will receive 
due consideration from the court. In this case doubts have arisen with some of the 
court respecting the effect of the letter of Sept. 16. It appears to me, however, that it 
will not vary the plaintiffs’ right. In Atkin v. Barwick (1) the refusal by the bankrupt 
to receive the property seems to have been considered meritorious. So I think that the 
conduct of the bankrupts in this case was commendable. 


ROOKE, J.—In this case there is no dispute respecting the rule of law. The only 
difficulty arises upon the application of the facts to the law. It is agreed that a contract 
once completely executed cannot be rescinded. If, therefore, the goods had got into 
the hands of the consignee, there is no doubt that he would have been precluded from 
giving a preference to anyone. But while the goods are in transitu they may be stopped. 
Can there by any doubt whether these goods were in transitu or not? The consignee 
did nothing to take possession of the goods while they remained with the wharfinger 
before the plaintiffs made their claim. That claim was made in consequence pa: 
formation (which appears to me to have been very proper) that circumstances - 
arisen in the affairs of the consignee which made it improper for him to receive the goods. 
In what manner that information was obtained can make no difference in the ie 
The honesty of the consignee ought not to prejudice the plaintiff sright. If, pens 
the consignee after getting the goods into his hands had given them up, the <i woul 
have been very different, but here the information was given while the goods bie - 
transitu.. I do not meddle with the question. how far an action might be e155, patie 
against 4 carrier upon a bare notice not to deliver, but I do not say that such an action 


might not be maintained. 
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CHAMBRE, J.—The first question is whether these goods were in transitu at the time A 
they were claimed by the plaintiffs. The goods were directed to be sent to North Tawton 
where the bankrupt lived, and having been carried as far as they could go by water they 
were delivered to a wharfinger to be forwarded to the bankrupt. While they were with 
the wharfinger the demand was made, no act having been done to shorten the journey. 
We cannot, therefore, without overturning all the cases, say the goods were not in 
transitu. B 

The second objection is, that in order to entitle the plaintiffs to succeed the goods 
should have been taken actual possession of by the plaintiffs, either by corporal touch, 
or something equivalent thereto. The first delivery to the carrier vests the property 
in the vendee, but the property so vested is a defeasible property, and may be defeated 
by the insolvency of the vendee. When, therefore, the vendor, having notice of such 
insolvency, makes a demand upon the person in whose custody the goods are, he thereby © 
defeats the contract. If this were not the case the carrier would have it in his power to 
decide between the vendor and the assignees of the bankrupt. In the present case there 
can be no doubt of a conversion having taken place. Cases of difficulty may indeed 
arise, as if a carrier upon reasonable doubt should refuse to deliver up the goods without 
further authority, or until the circumstances of the case are ascertained, for a demand 
and refusal do not always constitute a conversion. There are many cases to the con- [) 
trary. But here there was an actual conversion, the defendant having delivered the 
goods contrary to his own undertaking. 

There is another point, however, upon which I have entertained some doubt. The 
vendor did not get possession of these goods by his own diligence and care or in conse- 
quence of casual information, but through the intervention of the bankrupt himself 
eight days after the act of bankruptcy committed. That circumstance raised some doubt 
in my mind since it appeared that the bankrupt had thereby given a preference to the 
plaintiffs over the rest of his creditors. But on the whole I am inclined to agree with the 
rest of the court. I am not fond of multiplying small distinctions, and think that too 
many have been already taken, and the general inconvenience will not be very great, 
since many cases of this kind are not likely to arise. It seems, indeed, that there will be 
a certain degree of discretion vested in the bankrupt, since he will be empowered to 
accept goods which are coming to him from one consignee and to give notice to another 
consignee to stop them in transitu. But as no fraud appears to have been committed 
on the part of the plaintiffs in this case, I am inclined on this point, as well as the others, 
though not without some doubt, to concur with the rest of the court. 


Verdict for plaintiffs for £99 17s. 


bd 
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HORWOOD v. SMITH 


[Court oF Kine’s Bencu (Lord Kenyon, C.J., Ashhurst, Buller and Grose, JJ.), 

November 25, 1788] 

{Reported 2 Term Rep. 750; 100 E.R. 404] 
Con version—Stolen property—Recovery by true owner—Purchase by defendant with 
notice of theft—Re-sale to third party. 

The owner of property which has been stolen can recover the property in an action 
of trover from a person who was in possession of the goods at the time of the con- 
viction of the thief, but no action will lie against a person who purchased the goods 
and re-sold them before the conviction, even though he had notice of the theft. 


Notes. ‘The statute now providing for the recovery Sf stolen property is the Sale of 
Goods Act, 1893 (22 Hatspury’s STatTuTEs (2nd Edn.) 985), s. 24 of which provides : 
‘Where goods have been stolen and the offender is prosecuted to conviction, the property 
in the goods so stolen re-vests in the person who was the owner of the goods, or his per- 
sonal representative, notwithstanding any intermediate dealing with them, whether by 
sale in market overt or otherwise.”’ By s. 45 of the Larceny Act, 1916 (5 Hanspury’s 
StaTuTes (2nd Edn.) 1011) the court before whom the offender is convicted can make 
a restitution order, as to which see 10 Hauspury’s Laws (3rd Edn.) 816-819. 

Considered : Featherstonhaugh v. Johnston (1818), 8 Taunt. 237. Distinguished : Peer v. 
Humphrey (1835), 2 Ad. & El. 495. Considered : Scattergood v. Sylvester (1850), 15 Q.B. 
506. Followed: Lindsay v. Cundy (1876), 1 Q.B.D. 348 (see [1874-80] All E.R.Rep. 
1149, H.L.). Considered: Moyce v. Newington (1876), 4 Q.B.D. 32; Chichester v. Hill 
(1882), 52 L.J.Q.B. 160. Followed: Vilmont v. Bentley (1886), 18 Q.B.D. 322. Re- 
ferred to: Gimson v. Woodfull (1825), 2 C. & P. 41; White v. Garden (1851), 10 C.B. 
919; Higgons v. Burton (1857), 26 L.J.Ex. 342; R. v. Wollez and Bliss, Re Hart (1860), 
8 Cox, C.C. 337; R. v. Stancliffe (1869), 11 Cox, C.C. 318; R. v. Central Criminal Court 
Justices (1886), 55 L.T. 486; Bentley v. Vilmont (1887), 12 App. Cas. 471; Moss v. 
Hancock, [1899] 2 Q.B. 111; Great Western Rail. Co. v. London and County Banking Co., 
[1900-3] All E.R.Rep. 1004. 


Case Stated for the opinion of the court in an action of trover for sheep tried at Oxford- 
shire Summer Assizes before PeRRYN, B., when a verdict was found for the plaintiff. 

On June 29, 1787, the plaintiff, a farmer and grazier in Northamptonshire, had eighteen 
sheep stolen from his grounds. On July 6, 1787, the defendant, a grazier in Middlesex, 
bought the eighteen sheep in Smithfield Market of a Mr. Parrot, a salesman, at a fair 
price. On July 17, 1787, the plaintiff gave the defendant notice that the sheep, which 
he had found in the defendant’s possession, had been stolen from him, and he demanded 
them of the defendant, who refused to deliver them up. A person of the name of Bate- 
man, who stole the sheep, was apprehended on July 17, the commission day of the 
summer assizes in that year at Northampton, and the justice who committed him 
bound the plaintiff to prosecute at the next assizes, but the plaintiff did not at that 
assizes prefer his indictment and Bateman was discharged by proclamation. In 
February, 1788, Bateman was again apprehended, and at the Lent Assizes, 1788, the 
plaintiff prosecuted and convicted him at Northampton, where he was afterwards exe- 
cuted. In November, 1787, the defendant sold the sheep, which were of the value of 
£18. The defendant had notice of the conviction of Bateman on the plaintiff’s prose- 


cution before the action brought. 


Mills for the plaintiff. 
Russell for the defendant. 


LORD KENYON, C.J.—There is no doubt but that the original owner of these goods, 
who prosecuted the felon to conviction, has a right to a restitution of them, but the ques- 
tion here is whether he can maintain this action of trover against the defendant who 
was not in possession of them at the time of the attainder. We are of opinion that he 
To maintain this action the defendant should have been in possession when 
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If he could maintain the present action, he might recover with 
various persons through whose hands the 240 
had passed in the intermediate time. It cannot be conceived that he eae - 
remedy against so many ; there must be some person to answer him to t : ex ae 
demand. The statute [the Restitution of Stolen Goods Act, 1529 (repealed in ) aie 
directed that in certain circumstances there shall be a restitution of the goods. ra 
during the interval between the felony and the conviction the property remains he os i 
liable to be defeated by the attainder. During that time the defendant purchasea = 
goods in question for a valuable consideration. If in this case the goods ips ee 
in the defendant’s possession at the time of the attainder, that would have altered the 
case, but he had the good fortune to get rid of them before that time and another person 
was then substituted in his room. There is no case in which it has been held that such 
an action as this can be maintained against a person in this defendant’s situation. ‘The 
plaintiff has a right to restitution of the goods in specie and perhaps would be entitled 
to recover damages in trover against any person who is fixed with the goods after con- 
viction and refuses to deliver them, for then the goods are converted to the prejudice of 
the owner. 


the attainder happened. 
equal propriety against any one of the 


ASHHURST, J.—There would have been no doubt in this case that the plaintiff could 
not recover if it had not been for the circumstance of the notice given to the defendant 
relative to the felony, but that does not alter the law. For there would be great hard- 
ship in determining that, notwithstanding the notice, the defendant should have been 
obliged to keep possession of the goods when it was doubtful whether the felon would or 
would not be attainted. The property may, perhaps, be of a perishable nature, and in this 
case the keeping of the sheep would have been attended with a considerable expense. 
Therefore, I think the defendant was not bound to keep them. 


BULLER, J.—1 lay the notice which was given to the defendant totally out of my 
consideration, for it could have no effect at that time. The plaintiff could not demand 
the goods of the defendant merely because they had been stolen from him, for it was not 
then certain that the felony would be followed by a conviction of the offender. This is 
an action of trover for sheep, and in order to maintain it the plaintiff must prove that the 
sheep were his property, and that while they were so they came into the possession of 
the defendant who converted them to his use. When did the plaintiff’s property begin 
in this case? Not until after the conviction of the felon, because before that time the 
property had been altered by a sale in market overt. From the time of the conviction 
the defendant has never had the possession of the sheep. Then it cannot be said that 
he converted the plaintiff's sheep to his use, having parted with them before the time 
when the property was re-vested in the plaintiff. 


GROSE, J.—If this action could be maintained, it would defeat the object of the Act 
of Parliament which entitles the owner of stolen goods, prosecuting to conviction, to a 
restitution of them. For if third persons, in whose possession goods which had been 
stolen came fairly and for a valuable consideration, were compelled to deliver them up 
before a conviction of the felon, it would take away the incitement to the prosecutor to 
convict the felon which it was the intention of the legislature to give. On this ground, 
as well as for the reasons given by the court, I am of opinion that this action cannot be 
maintained, 


Judgment for defendant. 
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PINCKE v. CURTEIS 


{House or Lorps (Lord Loughborough, L.C.. and Lord issi : 
mn we g C8 ords Commissioners: Ashhurst 


[Rotts Court (Sir Richard Pepper Arden, M.R.), June 26, 1793] 
[Reported 4 Bro.C.C. 329; 29 E.R. 918] 


Specific Performance —Sale of land—Defence—Dela y—No demand by purchaser for 
return of deposit—No indication of refusal to proceed. 
Specific performance of an agreement to purchase decreed after delay, on the 
ground that the purchaser had not demanded the return of his deposit and had not 
shown a determination not to proceed with the purchase. 


Notes. As to effect of delay on action for specific performance, see 36 HALSBURY’S 
Laws (3rd Edn.) 322 et seq. For cases see 44 Digest (Repl.) 110 et seq. 


Cases referred to: 
(1) Potts v. Webb (prior to 1793), unreported. 
(2) Vernon v. Stephens (1722), 2 P.Wms. 66; 24 E.R. 642, L.C.; 44 Digest (Repl.) 
100, 802. 
(3) Langford v. Pitt (1731), 2 P.Wms. 629; 24 E.R. 890; 40 Digest (Repl.) 192, 1552. 
(4) Williams v. Bonham (prior to 1793), unreported. 


Bill filed for a specific performance of an agreement to purchase certain premises, 

In August, 1791, the plaintiffs, being desirous to sell the premises, applied to the plain- 
tiffs Skinner and Dyke to sell them by auction. Accordingly particulars were prepared 
stating that part of the premises were let upon leases of which some part of the terms 
were unexpired and other parts were in hand of which immediate possession might be 
had by the purchaser. The particulars contained the usual terms of sale by auction, 
particularly that the purchase should be completed by April 5, 1792. The premises 
were put up to sale at Garraway’s coffee-house, on Nov. 11, 1791, when the defendant 
was the best bidder for them at the sum of £9,100. He was declared to be the purchaser, 
paid into the hands of the auctioneers £910 as a deposit, and signed the usual undertaking 
for completing the purchase upon a good title being made. The plaintiffs said that they 
had always been ready to make a title upon payment of the residue of the purchase- 
money, but that the defendant had not only refused so to do, but had brought an action 
against the auctioneers, who were co-plaintiffs, to recover his deposit. The bill, therefore 
prayed a specific performance of the agreement, and an injunction against the defen- 
dant’s proceeding in the action. 

The defendant, by his answer, admitted the purchase, but said that towards the end 
of January, or beginning of February he had applied to the plaintiff’s solicitor for an 
abstract, which not being sent to him, he, after the expiration of the time for the com- 
pletion of the purchase, applied for a return of the deposit money, saying that he would 
not proceed with the purchase. A few days after April 21, 1792, the defendant received 
an abstract. By a memorandum in the margin whereof and a letter from the plaintiffs’ 
solicitor, it appeared that a suit in this court must be determined before a title could be 
made, upon which the defendant caused the plaintiffs’ solicitor to be informed that he 
would not proceed with the purchase, and again insisted on the return of his deposit. 
Stating that the suit was still depending and that questions of law had arisen which 
stood for argument in the Court of King’s Bench, and that although the purchase was 
to be completed by April 5, no abstract was sent to him until after April 21, he insisted 
that the plaintiffs had not made a good title, and that he was not bound to perform the 
agreement. 

The matter came on before the lords commissioners upon a motion to dissolve the 
injunction. 

Mansfield and Steele for the defendant: The plaintiffs cannot recover at law in an 


action against the defendant if the title was not completed by the time named in the 


Pe. 
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. oir 1 y n- 
contract. If it is not so, by the laches of the seller, this court will not enforce the co 


tract. ‘Chere may be such a difference in point of value arising ae eles acs i pense: 
a good reason for not wobec: eet Dae ae o bie ie Meee 

intiffs ought to have delivered the abstract w1 an ; : ; 
ae Sa the abstract was delivered it appeared ke it ie acre he peerrinin >. 
i is court and that the plaintiffs could not make a title. die J 
oe to declare that he all relinquish the contract, as the ee Mephrs belt ry 
form it on their part. In Potts v. Webb (1), before Lorp THURLOW 5 x ee she 
terms that the purchase should be completed by a certain time an i i perk: 
made good within that time, his Lordship thought that a good reason for abe po ae 
a specific performance. Here the court is not called upon to pants? a aa mt 
we only want the deposit back. The plaintiff may, notwithstanding, hav pe 
performance hereafter. ; 

Sir John Scott for the plaintiff : The defendant makes two grounds, (i) that ps 3 a 
a good title ; (ii) that, supposing it to be good, the defendant is not bound now to ue e a 
The deposit is, in truth, the money of the seller if the contract is decreed to be performed. 
The auctioneer cannot keep the money though the action at law fails, and as one party 
must come into this court, it will take cognisance of the whole. In Potts v. Webb (1), 
Christie, the auctioneer, brought the deposit into court, which is the general practice. 


LORD COMMISSIONER WILSON.—The suit depending is the only thing that 


strikes me. 


Sir John Scott: If there be a solemn doubt, I agree that the court will not compel the 
purchaser to take it. With respect to the title, the question is whether a good title can 
be made at the date of the Master’s report, not at the date of the contract or the time of 
filing the bill. Here the question will be decided before any report can be made. Some- 
times (even in the report) the Master makes mention of acts to be done to make good the 
title. The mere pendency of the suit is no objection; it may clear the title. The de- 
fendant does not ask for a reference to the Master and claim his deposit in the event of 
there not being a good title, but he objects to a performance of the contract at any time. 
In Vernon v. Stephens (2) an Act of Parliament was procured between the decree and the 
report. In Langford v. Pitt (3), and in Williams v. Bonham (4), before Lorp THURLOW, 
the agreement was performed after a long time had elapsed. 


LORD COMMISSIONER ASHHURST: If there is no damage done to the party, an 
agreement may be enforced after the time named. If there is a probable ground that a 
good title can be made in a reasonable time, that willdo. Can the defendant in this case 
be put into the same situation as if the agreement had been performed at the time? The 
proposal was that the money should be laid out at the risk of the vendor so that the de- 
fendant would not have been hurt by accepting the offer. 


LORD COMMISSIONER WILSON: The cases with respect to time have gone to a 
great length, but we cannot unsettle them now. It is not stated that any notice of any 
intention or design of relinquishing the purchase was given until after April 5 and the 
abstract being read by the defendant. Something must have previously passed. 


The injunction was continued on bringing the deposit into court. The motion was 
brought on again before 


LORD LOUGHBOROUGH, L.C., who, after hearing argument, stated: The vendor 
could not bring an action against the vendee without having tendered him a conveyance. 
In these contracts (sales by auction) in general, the time of completing the contract is 
specified and a deposit is paid, and if the title is not made out by the time, the vendee 
is entitled to take back the deposit. But in this case, the vendee was apprised of the 
title depending on the ability of the vendors to make a good title which itself depended 
on the event of a Chancery suit, and was notwithstanding willing to go on with his 
purchase. There had been a communication of the delay of the suit, and the present 
bill was filed after great delay. Ifthe vendee had called for the deposit at the end of the 
time limited for completing the purchase, and insisted he would not go on with the pur- 
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A chase, the court would not have compelled him. I concur with the lords commissioners 
that the injunction should be continued. 


On June 26, 1793, the cause came on to be heard at the Rolls, when all the evidence 

: was read, and Sir RIcHARD PEPPER ARDEN, M.R., being of opinion that there had been 

4 a sufficient communication of the real state of the delay, and that the defendant had 

B acquiesced init, or at least not sufficiently declared his dissent to go on with the purchase, 
referred it to the Master to inquire whether the plaintiff could make a good title. 





- 


FITCH v. RAWLING AND OTHERS 


[CouRT or Common PrEas (Buller, Heath and Rooke, JJ.), February 4, 1795] 
D [Reported 2 Hy. Bl. 393; 126 E.R. 614] 


Custom—Certainty— Persons entitled to benefit of custom—Limitations to members of 
particular category. 
Per BuLLER, J.: Customs must be confined to individuals of a particular descrip- 
tion. What is common to all mankind can never be claimed as a custom. 
| Accordingly, a custom for ‘‘all the inhabitants of a parish to play at all kinds of 
E lawful games, sports and pastimes in the close of A. at all seasonable times of the 
year at their free will and pleasure”’, is good. But a similar custom “‘for all persons 
for the time being, being in the said parish’’, is bad. 


Notes. Followed: Coventry v. Willes (1863), 3 New Rep. 119; Hall v. Nottingham 

(1875), 1 Ex.D. 1. Considered: Edwards v. Jenkins, [1896] 1 Ch. 308. Referred to: 

. Tyson v. Smith, [1835-42] All E.R.Rep. 95; Mounsey v. Ismay (1863), 1 H. & C. 729; 

iF Betts v. Thompson (1870), 23 L.T. 427; Warrick v. Queen’s College, Oxford (1870), L.R. 

10 Eq. 105; Bourke v. Davis (1889), 44 Ch.D. 110; Mercer v. Denne, [1904-7] All E.R. 
Rep. 71; A.-G. v. Sewell (1918), 88 L.J.K.B. 425. 

As to the essential characteristics of a custom, see 11 Hatspury’s Laws (3rd Edn.) 
160-168. For cases see 17 Dicest (Repl.) 8-16. 


iG Cases referred to: 
(1) Gateward’s Case (1607), 6 Co. Rep. 59 b; 77 E.R. 344; sub nom. Smith v. Gatewood, 
Cro. Jac. 152; 17 Digest (Repl.) 4, 18. 

(2) Abbot v. Weekly (1665), 1 Lev. 176; 83 E.R. 357; 17 Digest (Repl.) 15, 163. 

(3) Day v. Savadge (1614), Hob. 85; 80 E.R. 235; 33 Digest (Repl.) 133, 874. 

(4) Potter v. North (1669), 1 Lev. 268; 2 Keb. 513, 517; 1 Saund. 346; 1 Vent. 383; 

H 83 E.R. 400; 11 Digest (Repl.) 14, 146. 

(5) Pain v. Patrick (1690), 3 Mod. Rep. 289; 87 E.R. 191; sub nom. Payne v. Par- 
tridge, 1 Show. 255; Comb. 180; Holt, K.B. 6; Carth. 191; 17 Digest (Repl.) 
7, 38. 

(6) Baker vy. Brereman (1635), Cro. Car. 418; 79 E.R. 964; 17 Digest (Repl.) 15, 159. 

(7) Goodday v. Michell (1595), Cro. Eliz. 441; Owen, 71; 78 E.R. 681; 19 Digest 

I (Repl.) 59, 322. 
(8) Honey v. Rice (1621), 2 Roll. Rep. 224; 81 E.R. 765. i 
(9) Sherborn v. Bostick (1729), Fitz-G. 51; 94 E.R. 648; 17 Digest (Repl.) 15, 155. 
(10) Westbury v. Powel (undated), cited in Cro. Eliz. at p. 664; 78 E.R. 903 ; 47 Digest 

(Repl.) 663, 228. 

Action of trespass against the defendants for breaking and entering the plaintiff's 
close at Steeple Bumstead in Essex, and playing there, with divers other persons un- 
known to the plaintiff, at a game called cricket and other games, sports, and pastimes. 

All the defendants denied liability. The defendant Chatteris pleaded that 
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“there now is and from time immemorial hath been a certain ancient and laudable 
custom used and approved of in the said parish, that is to say, that all the a 
tants for the time being of the parish aforesaid have during all the time aforesaic 
used and been accustomed to have, and of right ought to have had, and still of right 
ought to have, the liberty and privilege of exercising and playing at all kinds * 
lawful games, sports and pastimes, in and upon the said close at all seasonable a 
of the year at their free will and pleasure’’. 


He averred that at the several times when he was an inhabitant of the parish, those 
times being seasonable times, he entered the locus in quo and played at cricket, etc. The 
defendants Rawling and Fitch stated the custom to be for 


‘all persons for the time being, being in the said parish, to have the liberty and privi- 
lege of exercising and playing at all kinds of lawful games, sports and pastimes in 
and upon the locus in quo at all seasonable times, . ..”’ 


They justified under that custom. 

The replication to each plea traversed the customs alleged, on the traverses issues 
were joined, and a verdict was found for the defendants. 

The plaintiff obtained a rule to arrest the judgment. 


Serjeant Le Blanc, for the defendants, showing cause against the rule: There is no good 
objection to the custom stated on this record, and, therefore, no ground for arresting the 
judgment. It is laid down in Gateward’s Case (1), that, though a custom for the inhabi- 
tants of a place, as such, to take an interest or profit in the soil of another is bad, yet a 
custom for them to have an easement in another’s soil is good. In Abbot v. Weekly (2) a 
custom for the inhabitants of the vill to dance in the plaintiff’s close for their recreation 
was held to be a good one. Here the case is stronger than that of Abbot v. Weekly (2), 
the custom being alleged to be to play at lawful games and sports at all seasonable times. 
As to the custom in the second plea there is no material difference between the inhabi- 
tants and persons being in the parish. The claim of both is merely for an easement, and 
there seems to be no more ground to object to all persons being in the parish enjoying 


A 


the easement, than to all the King’s subjects passing over a highway, in the soil of p 


another. 


Serjeant Bond and Serjeant Heywood, for the plaintiff, in support of the rule: Neither 
of the customs stated on this record can be supported. With respect to the first, a 
custom for all the inhabitants of a parish to have the liberty of exercising and playing 
at all kinds of lawful games at seasonable times of the year at their free will and pleasure 
is bad. There is great uncertainty in the description of inhabitants. It includes all 
servants, visitors, women and children. It depends neither on time nor estate; their 
interest is transitory and not in general noticed by the law. There is a jealousy, there- 
fore, entertained by the law of the inhabitants of particular districts claiming rights in 
the soil of others. They cannot claim by prescription, but only by custom. But when 
they claim by custom that for which others prescribe, the legality of the custom is to be 
examined by the same rules as if it were a prescription: Day v. Savadge (3); Potter v. 
North (4). It is clear that nothing can be prescribed for which is not the subject of a 
grant, a prescription supposing an original grant, but a grant to all the inhabitants of a 
place would be bad for its uncertainty. They cannot claim a profit a prendre in the soil 
of another, but are restrained to matters of discharge in their own, as from toll: Pain v. 
Patrick (5); from tithes, Smith v. Gatewood (1); or to matters of easement in that of 
another. The matters of easement which they may claim are to be classed under two 
heads: such as are necessary for the enjoyment of their own estates, and such as are for 
the public good. 

Instances of the first kind are customs to water cattle at a certain watering place; 
to turn a plough in another’s land, Pain v. Patrick (5) (3 Mod. Rep. 293) ; to use a way 
to a church or market; Smith v. Gatewood (1) (Cro. Jac. 152); Baker v. Brereman (6) 
(Cro. Car. at p. 419), or to a well or spring, 15 Edw. 4, 29, and the like. Of the second 
kind are customs to perambulate a parish, Goodday v. Michell (7) (Cro. Eliz. 441); to 
erect a stall in a market, Pain v. Patrick (5) (3 Mod. Rep. at p. 292); for fisherman to 
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dry their nets, Baker v. Brereman (6) (Cro. Car. at p. 419), and the like. The custom 
stated in the second plea, if it can be supported, falls within the latter class. But in 
order to make it good it ought to have shown that the games were for the recreation 
and health of the inhabitants, and that Chatteris played for his recreation, on which 
ground the custom in Abbot v. Weekly (2) was held to be good. It is not sufficient that 


they were merely for pleasure. This plea is also bad, as not being an answer to the tres- 
pass laid in the declaration, which is 


“that the defendants broke and entered and remained in the plaintiff’s close, and 
there played together with divers other persons unknown to the plaintiff, at a cer- 
tain game called cricket.”’ 


The defendant, Chatteris, justifies this by saying that the inhabitants by custom have a 
right to play there, and, therefore, he as one of them played there. It appears on the 
record that he played with the other defendants who were not inhabitants and with 
other persons. To them this justification cannot be applied. They were trespassers, 
but what they did together was one act: Honey v. Rice (8), and, if they were trespassers, 
he was one too for he aided and assisted them. If he be supposed to have been there 
by licence of law, he became a trespasser ab initio by abusing that licence. 

With respect to the third plea, the custom there stated is also bad, it being for all 
persons being in the parish, that is for all persons in the world who may choose to come 
into the parish. This is void for its generality. If there be such a right, it is by the 
common law and not by custom: Co. Lirr. 110 b. So a right for all the men of Kent 
to make trenches and bulwarks on the coast against an enemy is by the common law 
and not by custom: Bro. Apr. tit. Customs, pl. 45. So for all the fishermen of Kent 
to go on the land of another to fish: ibid. 46. So for all executors to be sued by action 
of debt in the Mayor’s Court of London: Sherborn v. Bostick (9). If there be such a 
right for all persons, anyone might bring an action for an obstruction of it: Co. Lrrr. 56 
a., Westbury v. Powel (10). But surely it will not be contended that such an action 
could be maintained independent of property or inhabitancy. The right claimed 
resembles a right for all the King’s subjects to pass and re-pass over a public highway, 
but no action could be maintained for obstructing the highway, without special damage. 

Be these customs good or bad, the plaintiff is entitled to judgment, or at least there 
must be a venire de novo. On the same record the jury have found that two contra- 
dictory customs exist in the same place. 


BULLER, J.—Some nice and critical objections have been made to the pleadings in 
this case, which I shall first consider. It is said that the plea of the defendant Chatteris 
does not answer the complaint laid in the declaration, which is that all the defendants 
together with divers other persons unknown to the plaintiff, played cricket in the plain- 
tiff’s close It is argued that the plea alleges the custom to be for the inhabitants of the 
parish to play at cricket there, that Chatteris as an inhabitant played, there with other 
persons who were not inhabitants, and who were, therefore, trespassers, and that he 
himself, by aiding them in their trespass, was guilty of an abuse of a licence in law and 
so a trespasser ab initio. But this objection, supposing it to be a good one, does not 
arise on the face of the plea, and, if the plaintiff would have availed himself of it, he ought 
to have set it out by way of replication. It, cannot prevail on a motion in arrest of 
judgment, for, admitting it to have more weight than I think it has, after verdict it is 
cured by the Statutes of Jeofails. 

Another objection made is that the customs, whether good or bad, are repugnant to 
each other, and, therefore, that the court cannot give judgment on either of the special 
pleas, though found for the defendants. It would be very strange, if one defendant 
should plead a good plea and it were found for him, that he should not have judgment 
according to the justice and truth of the case though the other defendant should plead 
a bad plea. Why are these customs inconsistent with each other? It might happen, 
that there might be at first a limited custom and afterwards a more extensive one, and 
I do not see why the second should root up the first or why they might not both exist 


‘together supposing the second to be a good one, 
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The real question is whether the customs as stated are good. It is objected to the A 


first custom that it is not alleged to be for the necessary recreation of the inhabitants 
nor that the defendant Chatteris went into the close in question for his recreation. But 
in Abbot v. Weekly (2) the court say that it is necessary for the inhabitants to have their 
recreation. If so, it is a matter of law, and though there may be precedents which 
state such customs to be for either the health or recreation of the inhabitants, yet when 
the court lay it down that recreation is necessary, it is not necessary to be averred in 
pleading. As to the objection that it is not stated that the defendant Chatteris went 
into the locus in quo for his recreation, the words of the plea are, that 


‘“‘he entered into the said close for the purpose of exercising and playing at divers 
lawful games, sports and pastimes, and at those several times respectively there 
played at the said game of cricket, and the said other games, sports and pastimes, ...” 


What are sports and pastimes but recreations? With respect to the case in Bro. 
Asr., Custom, pl. 46, there the custom was held to be bad, not because it was for the 
fishermen of Kent to dry their nets on the plaintiff’s land (which the case in Cro. Car. 
[ Baker v. Brereman (6)| shows to be good), but either because the digging in the soil in 
order to pitch stakes to hang the nets upon was unnecessary, or it tended to the destruc- 
tion of the inheritance. That is not the case here. There is no authority, therefore, 
to oppose Abbot v. Weekly (2), and on the whole I think that this custom is reasonable, 
and the plea good. 

But I hold the other custom to be as clearly bad, as the first is good. How that which 
may be claimed by all the inhabitants of England can be the subject of a custom, I 
cannot conceive. Customs must in their nature be confined to individuals of a particular 
description, and what is common to all mankind, can never be claimed as a custom. I 
perfectly agree that no action could be maintained for interruption of it, any more than 
in the case of a highway. There must, therefore, be judgment for the defendant 
Chatteris on the first special plea and for the plaintiff against the other two defendants. 


HEATH, J.—I am of the same opinion. The lord might have granted such a privi- 
lege, as is claimed by the first custom, before the time of memory. As to the second, 
it is clearly bad, being for all makind, and on that Sherborn v. Bostick (9) is in point. 


ROOKE, J.—There seems to me no objection to the first custom, and no ground for 
the second. 
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DOE d. SHORE v. PORTER 


{Court or Krye’s Brencu (Lord Kenyon, C.J., Ashhurst, Buller and Grose JJ.) 
January 27, 1789] rar ee 


[Reported 3 Term Rep. 13; 100 E.R. 429] 
Intestacy—Y early tenant—Interest of administrator in land. 
If a yearly tenant dies intestate his administrator has the same interest in the 

land—a yearly tenancy. 

Notes. Considered: James v. Dean (1805), 11 Ves. 383. Referred to: R. v. Stone 
(1795), 6 Term Rep. 295; Croft v. William F. Blay, Lid., [1919] 2 Ch. 343. 

As to devolution of leaseholds on an intestacy, see 16 Hatspury’s LAws (3rd Edn.) 
288, 289; and for cases see 23 Dicxsr (Repl.) 305, 306. ~ 


Case referred to: 
(1) Roe v. Williamson (1675), 2 Lev. 141; 83 E.R. 488; sub nom. Rowe v. Williamson, 
3 Keb. 490. 


Also referred to in argument : 
Mackay v. Mackreth (1785), 2 Chit. 461; 4 Doug.K.B. 213; 99 E.R. 846 ; 23 Digest 
(Repl.) 306, 3778. 
Gulliver d. Tasker v. Burr (1766), 1 Wm. Bl. 596; 96 E.R. 345; 23 Digest (Repl.) 
306, 3719. 
Bedford lessee of Caruther v. Dendien, Bull.N.P. 106. 


Action of Ejectment for a messuage, cottage, and half an acre of land, brought upon 
the demise of John Shore, administrator of the effects and credits of William Shore, 
deceased. 


Palmer for the defendant. 
Law for the plaintiff. 


LORD KENYON, C.J.—The first question is: What title is proved to have been in 
William Shore at the time of his decease by the evidence stated on this record? I think 
that the only inference to be drawn from it is that he had that interest which his admin- 
istrator says he had, namely, a tenancy from year to year so long as both parties pleased. 
As between the original parties, as long as both of them lived, he could not have been 
dispossessed without six months’ netice ending at the expiration of a year. It is 
argued that, though this was the interest which William Shore had, a different interest 
devolved on his personal representative. On this question I do not know how to state a 
doubt, for this was a chattel interest from year to year as long as both parties pleased, 
and it.seems clear to me that whatever chattel the intestate had must vest in his admin- 
istrator as his legal representative. It is supposed that some inconveniences may result 
from such a determination, but I see none, and many inconveniences might attend a 
different decision. 

The tenancy from year to year succeeded to the old tenancy at will which was attended 
with many inconveniences, and in order to obviate them, the courts very early raised an 
implied contract for a year, and added that the tenant could not be removed at the end 
of the year without receiving six months’ previous notice. All the inconveniences which 
arise between the original parties themselves, and against which the wisdom of the law 
has endeavoured to provide by raising the implied contract, exist equally in the case of 
their personal representatives. Is there any objection in point of form against the 
plaintiff’s recovering in this ejectment? The interest of the plaintiff cannot be in any 
manner affected by the length of time stated in the declaration in ejectment, the whole 
of which is an absolute fiction, and this fiction does not even affect the case of an action 
for the mesne profits. Roe v. Williamson (1), as reported at 2 Levrnz 140, is entitled to 
greater consideration than the report in 3 Kepie 490, who was a bad reporter. Accord- 
ing to the former report the question was adjourned ; and T'WISDEN, J., who was a very 
able lawyer, was of a different opinion from the other two Judges. Besides, this kind 
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of proceedings was not then so well understood as itis now. The doctrine in KEBLE or 
been entirely exploded of late years. ‘Therefore, I am of opinion that there is no groun 
for either of the objections. 


d GROSE, JJ., concurred. . 
PoE ko tee pA Judgment for plaintsff. 





CASTLING v. AUBERT 


[Court or Kina’s Bencu (Lord Ellenborough, C.J., Grose, Lawrence and Le Blanc, JJ.), 

May 21, 1802] 

[Reported 2 East, 325; 102 E.R. 393] 
Guarantee—* Promise for debt or default of another’—Undertaking to collect insurance 
money from underwriters—Deposit of policies subject to broker's lien. 

The plaintiff, a broker, having a lien on certain policies of insurance effected for 
his principal for whom he had given his acceptances, the defendant promised that 
he would provide for the payment of those acceptances as they became due upon the 
plaintiff’s giving up to him the policies in order that he might collect for the prin- 
cipal the money due thereon from the underwriters. This was done, and afterwards 
the money was received by the defendant. 

Held: this was not a promise for the debt or default of another within the Statute 
of Frauds, and the plaintiff might recover against the defendant as well for a breach 
of agreement in not providing for the payment of the acceptances, as also upon a 
count for money had and received. 


Notes. Section 4 of the Statute of Frauds, 1677 (4 Hatspury’s Statutes (2nd Edn.) 
658) now only applies to contracts of guarantee: see s. 1 of the Law Reform (Enforce- 
ment of Contracts) Act, 1954 (34 Hanspury’s Statutes (2nd Edn. 97). 

Distinguished: Thomas v. Williams (1830), 10 B. & C. 664; Rounce v. Woodyard 
(1846), 8 L.T.0.S. 186. Applied: Macrory v. Scott (1850), 5 Exch. 907. Referred to: 
Edwards v. Kelly, [1814-23] All E.R.Rep. 726; Bampion v. Paulin (1827), 4 Bing. 
264 ; Couturier v. Hastie (1852), 8 Exch. 40; Fitzgerald v. Dressler (1859), 7 C.B.N.S. 374; 
Harburg India Rubber Comb Co. v. Marten, [1902] 1 K.B. 778. 

As to need for writing in contracts of guarantee under the Statute of Frauds, see 
18 HatsBury’s Laws (3rd Edn.) 423 et seq.; and for cases see 26 DicEstT (Repl.) 30. 
Case referred to: 

(1) Williams v. Leper (1766), 3 Burr. 1886; 2 Wils. 308; 97 E.R. 1152; 26 Digest 

(Repl.) 38, 243. 
Also referred to in argument : 
Pillans and Rose v. Van Mierop and Hopkins (1765), 3 Burr. 1663; 97 E.R. 1035; 
26 Digest (Repl.) 17, 59. 

Read v. Nash (1751), 1 Wils. 305; 95 E.R. 632; 26 Digest (Repl.) 39, 251. 

Love’s Case (1706), 1 Salk. 28; 91 E.R. 28; 26 Digest (Repl.) 40, 264. 

Chater v. Beckett (1797), 7 Term Rep. 201; 101 E.R. 931; 26 Digest (Repl.) 30, 182. 

Case for the opinion of the Court of King’s Bench in an action for damages for breach 
of an agreement. There was also a count for money had and received. 

The plaintiff was employed by E. P. Grayson as his general agent, and, as an insurance 
broker had effected for his use certain polices of assurance to the value of £3,000. The 
plaintiff was under acceptances for Grayson for bills drawn by Grayson for his own accom- 
modation ; and the plaintiff had a lien on the policies to indemnify himself against his 
acceptances. A loss having happened on the policies of insurance which the underwriters 
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had agreed to pay, but which Grayson could not receive without having the policies to 
produce, the plaintiff was applied to to give them up for that purpose to the defendant, 
into whose hands Grayson had at that time transferred the management of his insurance 
concerns. Some of the plaintiff's acceptances for the use of Grayson being then out- 
standing and unpaid, and particularly the bill for £181 1s. then in the hands of Cator, 
upon which writs had been sued out, though not then executed, against Grayson as 
the drawer and the plaintiff as acceptor, the plaintiff refused to deliver up the policies 
of assurance without an indemnity, they being the only securities he had against his 
acceptances. Thereupon a meeting was held between the plaintiff and the defendant 
and Grayson, at which it was verbally agreed between the parties, that the defendant 
should pay into the hands of a banker £712 13s. 6d., to answer in part certain other 
acceptances of the plaintiff's exclusive of the bill for £181 1s.; and that the plaintiff 
should provide £241 14s. 6d. towards paying one of his acceptances for £350; and that 
the defendant should pay the bill of £181 1s. and the costs of the action which had been 
brought thereon against Grayson, amounting together to £202; and that thereupon the 
policies shquld be delivered up to the defendant. In pursuance of this agreement the 
defendant paid into the banker’s hands £712 13s. 6d., and the plaintiff delivered up the 
policies to the defendant. The defendant received from the underwriters other sub- 
scriptions amounting to more than the sum in dispute on the policies so delivered up to 
him by the plaintiff. The defendant was afterwards called upon by the attorney of Cator 
to pay the £202 for the debt and costs on the bill in Cator’s hands, but refused to do so, 
nor had he paid it at the time this action was commenced; and in consequence of such 
refusal the plaintiff was arrested at the suit of Cator as acceptor of the bill of exchange, 
and sustained damages thereby to the amount found by the jury. 

At the trial a verdict was found for the plaintiff for £25 subject to the opinion of the 
court on a Case which stated the facts set out above. The question for the opinion of 
the court was whether the promise of the defendant to pay the said £202 due from 
Grayson, the plaintiff’s general agent, for the said debt and costs, on having the policies 
of assurance delivered to him, was void under s. 4 of the Statute of Frauds; or whether 
he were liable by reason of the plaintiff’s parting with the possession of those policies 
on which the plaintiff had a lien, and which were so deposited with the defendant. 


Espinasse for the plaintiff. 
Gibbs for the defendant. 


LORD ELLENBOROUGH, C.J., after observing that there was a count for money had 
and received, said that the plaintiff was entitled to recover on that count, even on the 
ground suggested by Aston, J., in Williams v. Leper (1), for the defendant had received 
money to a much larger amount from the underwriters upon the policies. His LorpsHie 
continued: I am clearly of opinion that this is neither an undertaking for the debt, 
default, or miscarriage of another within s. 4 of the Statute of Frauds, 1677. It could 
not be for the debt, but rather for the credit of another; for when the promise was made 
no debt was incurred from Grayson to the plaintiff ; therefore, if at all within the statute, 
it must be for the default or miscarriage of another. But see what the case is. The 
plaintiff, who was Grayson’s broker, had policies of insurance in his hands belonging 
to his principal, which were securities on which he had a lien for the balance of his account : 
and on the faith of these he agreed to accept bills for the accommodation of his principal. 
One of these bills became due, and actions were brought against the plaintiff as acceptor, 
and against Grayson as drawer: and it was desirable that the policies should be given up 
by the plaintiff to the defendant, in order to enable the money for the losses incurred 
to be received from the underwriters; the defendant undertaking, upon condition the 
policies were made over to him, to settle the acceptances due, and to lodge money in a 
banker’s hands for the satisfaction of the remainder as they became due. The defen- 


_ dant then procured from the plaintiff the securities on the faith of this engagement ; in 


entering into which he had not the discharge of Grayson principal y in his contemplation, 
but the discharge of himself. That was his moving consideration, though the ages 
of himself. That was his moving consideration, though the discharge of Grayson would 
eventually follow. It is rather, therefore, a purchase of the securities which the plaintifl 
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held in his hands. ‘This is quite beside the mischief provided against by the statute ; 
which was that persons should not by their own unvouched undertaking without iar 
charge themselves for the debt, default, or miscarriage of another. In the case o a ; 
of exchange for which several persons are liable, if it be agreed to be taken up an ae 
by one eventually others may be discharged; and the same objections might be made 
there : but the moving consideration is the discharge of the party himself, and not of ne 
rest, though that also ensues. On the whole, therefore, I agree with the senonnt aed x 
Williams v. Leper (1) to the full extent of it. I agree with those of the judges who 
thought the case not within the Statute of Frauds at all, and I also agree with the ground 
on which Aston, J., proceeded, that the evidence sustains the count for money had and 
received. . 

GROSE, J.—I agree with the case referred to on both grounds, and think it would be 


improper to overrule it. 


LAWRENCE, J.—This is to be considered as a purchase by the defendant of the plain- 
tiff’s interest in the policies. It is not a bare promise to the creditor to pay the debt of 


another due to him, but a promise by the defendant to pay what the plaintiff would be. 


liable to pay, if the plaintiff would furnish him with the means of doing so. 


LE BLANC, J.—This is a case where one man having a fund in his hands which was 
adequate to the discharge of certain encumbrances, another party undertook that if that 
fund were delivered up to him, he would take it with the encumbrances. This, therefore, 
has no relation to the Statute of Frauds. 

Judgment for plaintiff. 
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BYRN v. GODFREY 


LORD CHAN CELLOR’S CouRT (Lord Loughborough, L.C.), June 22, 1798] 
[Reported 4 Ves. 6; 31 E.R. 3] 


Will—Debt owing to testator—Debt secured by promissory note—Estate insu [ficient to 
pay legacies in full—Oral declarations by testator disclaiming intention to demand 
payment of the debt. 

On Noy. 8, 1793, J.B. gave J.C. a promissory note to secure repayment of a loan of 
£200. J.C., who died in November, 1795, executed his last will on Oct. 20, 1795, 

- in a form which was ineffective to pass his real estate, and his personal estate was 

insufficient to provide for all the legacies which included an annuity of £100 to 
J.B. for life with remainder to his dau ghter forlife. After certain proceedings by the 
executors, J.B. filed a bill for delivery up of the promissory note, alleging that the 
testator had forgiven the debt thereby secured. The plaintiff led no evidence in 
support of his allegations, but it was admitted that frequently before the death of 
J.C., and in particular on the day before he died, he had told one of his executors 
that he never meant to call on the plaintiff for repayment of the loan, since he was 
his particular friend and had a large family and was in correspondingly straitened 
circumstances, 

Held: the testator’s parol declarations could not operate as a release or a legacy, 
and, accordingly, could not be set up to defeat the will, at least where the result 
would be to abate the legacies, though it might be otherwise if only the residuary 
estate had been affected and the residuary legatee had assented to what the 
testator had said, so as to induce him not to alter his will. 
Notes. Referred to: Cross vy. Sprigg (1849), 6 Hare, 552; 

Beales, [1891] 3 Ch. 422. 


As to release and waiver, see 14 HAaLsBury’s Laws (3rd Edn.) 636; and for cases see 
20 Dransr (Repl.) 551. 


ke Applebee, Leveson vy. 
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Cases referred to: 
(1) Pye v. Aston (circa 1784-8), unreported. 
(2) Wekett v. Raby (1724), 2 Bro. Parl. Cas. 386; 1 E.R. 1014, H.L.; 20 Digest 
(Repl.) 306, 473. 
(3) Richards v. Syms (1740), Barn. Ch. 90; 2 Eq. Cas. Abr. 617; 27 E.R. 567, L.C.; 
17 Digest (Repl.) 249, 578. 
Also referred to in argument: 


Heathcote v. Crookshanks (1787), 2 Term Rep. 24; 100 E.R. 14; 5 Digest (Repl.) 
1217, 9784. 


Bill against executors praying an account of what was due to the plaintiff in respect 
of an annuity bequeathed to him by the testator, and other relief. 

John Cree, being possessed of a considerable personal estate, by his will dated Oct. 20, 
1795, but which was not executed as required by law to pass real estates, directed that 
all his estates real and personal should be converted into money, invested in landed 
security. Among other bequests the testator gave to John Byrn the sum of £100 per 
annum for his life, in half-yearly payments at Christmas and Midsummer, with remain- 
der to his daughter Caroline Byrn for her life, after John Byrn’s decease. 

The testator died in November, 1795. On the bill of David Godfrey and James 
Archdekin, the acting executors of the testator, a decree was made in Michaelmas Term, 
1796, directing the usual accounts. In May, 1797, John Byrn, on behalf of himself 
and his infant daughter, filed this bill against the executors praying an account of what . 
was due to the plaintiff John Byrn, in respect of the annuity bequeathed to him, that the 
defendants might be decreed to pay what was due, that the future payments might be 
secured, that an account may be taken of the personal estate of the testator; and that 
the defendants might be decreed to deliver up to John Byrn the promissory note men- 
tioned in the bill, to be cancelled, and be restrained from commencing any action upon 
the same. 

The promissory note which was dated Nov. 8, 1793, was given by the plaintiff to 
the testator for £200 which the testator had lent to the plaintiff. The bill charged that 
the testator in his lifetime acquitted and discharged the plaintiff from the payment of the 
said note, never received or demanded any interest on it and never demanded or intended 
to receive the principal; that a few months before his death he told the plaintiff, who 
then offered to pay the note, that he should never call either for the principal or interest 
due on it, that it should be considered as satisfied and that he could not then give it up 
because it was in London at his banker’s. 

The bill also charged that the testator, the day before his death, prepared instructions 
for his will at the house of the defendant Archdekin and then stated to the defendant an 
account of his property. In making memoranda of the amount he mentioned the note 
and informed the defendant that the note was not to be accounted part of his property 
as he never meant to demand it, and that the debt should never appear against the 
plaintiff. The testator frequently on other occasions declared, in the hearing of the 
defendants, who were also executors of his former will, and of divers other persons, that 
he never meant to demand payment of the said note and that it should never be enforced 
against the plaintiff. The plaintiff, however, having no evidence in support of these 
charges, the cause was heard on bill and answer. 

The defendants by their answer stated that they knew nothing of the conversation 
between the plaintiff and the testator, as stated by the bill and that they believed the 
assets of the testator would be by no means sufficient for the payment of the legacies 
and annuities given by the will. The defendant Godfrey stated that he never had any 
conversation with the testator, nor ever heard him make any declaration concerning 
the debt so due from the plaintiff. The defendant Archdekin admitted that the testator 
frequently declared to the defendant and in his presence and hearing, that he never 
meant to call upon the plaintiff for the £200 he had lent him on his note: A. stated that 
he particularly remembered that on the day before the death of the testator, while he was 
writing down instructions for a new will at the house of the defendant, the testator 


declared that John Byrn was his particular friend and that as he (John Byrn) had a 
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him for the money 
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large family, he would not on any account distress him by calling on 


he had Jent him. 

By a further answer the defendant Archdekin sta 
day preceding his death, at the defendant’s house, and on being questioned by the 
defendant what he was so attentively committing to paper, the testator answered that 
he was making out a statement of the amount of his fortune, as a preparatory step to- 
wards enabling him to give proper directions to Mr. Claridge for a new will, as he had 
altered his former testament ; of which Archdekin had been also appointed an executor: 
that then and on several previous occasions the testator declared that he never meant 
to call on the plaintiff for the sum of £200 which he owed him on his note of hand, as a 
very long and most intimate friendship had subsisted between the plaintiff and the 
testator and, moreover, as the plaintiff had a large family and was in circumstances 
proportionately narrow. The defendant did not remember or believe that the testator 
ever informed him that the note was not to be accounted part of his property, or that 
he intended to cancel it, or that the debt should never appear against the plaintiff. 
Yet the defendant, from what he had heard the testator say, as well as on the day pre- 
ceding his death as on other days inferred that the testator did not at the time of such 
conversations mean that the note should be considered as any part of his property. 


ted that the testator was, on the 


Mansfield and Romilly for the plaintiffs. 
Sir John Scott and Leach for the defendant. 


LORD LOUGHBOROUGH, L.C.— Pye v. Aston (1) before Lord Kenyon at the Rolls 
upon Sir Thomas Pye’s will was exactly like this. Sir Thomas Pye had made an entry 
in his book that he had taken a note, that he never intended it should be made use of 
against the debtor, unless he himself should want it. In that situation he died, having 
disposed of his personal property. Lorp Kunyon sent it to the Court of Common 
Pleas to see whether we could make a release of it ; that failed. An idea was thrown out 
that they might prove it in the ecclesiastical court. I believe that also failed. The 
difficulty is what you can make of it unless you can make it a release. I do not see how 
I can consider it otherwise than as part of his assets. 


This case goes a great deal further than either of the cases quoted. In Wekett v. Raby | 


(2), before Lorp MacciesFIELp, the ground on which he determined was very strong; 
for according to the admission in the answer the testator, at the time he was giving 
directions, parol directions, about his funeral, held a conversation with his residuary 
legatee telling her Raby had been a particular friend to him, and would be to her; that 
he had kept the bond, because he might want it himself as much as Raby; but that he 
did not intend Raby should pay it. There were other circumstances. Immediately 
after the death of the testator, when upon examining his papers the bond was found 
Raby desired it should be given up to him. The residuary legatee said it should aa 
be putin suit. He objected that it might not always be in her own power ; and suggested 
that she might marry; and she promised that in case of her marriage she would give it 
up the night before her marriage. She did not admit all this: but she admitted the 
conversation with the testator and only qualified it thus: that he did not order her to 
deliver up the bond, but she admitted the declaration of his intention. She did not 
deny the conversation after the death of the testator, but gave this turn to it: that Raby 
asked her to give up the bond as a favour and she stated it as an option in her Kas 
all this the court had a fair ground to conclude the case stood exactly according to the 
representation of the plaintiff, and being so, the testator talking to a residuary legatee 
and that being admitted, so that the court has sufficient evidence, the residuar a sims 
will not be permitted to benefit herself of that which was not piven to her Tt ot 
near an undertaking by her to do something if the will is not changed. Thecakinh a 
silence is assent on the part of the residuary legatee, and an engagement, which i a 
of conscience ought not to be broken by her. , ea 
. Richards v. Syms (3) before Lorp Harpwicke is very strong and I take it he 
sidered it equivalent to a delivery of the mortgage-deed, with an intention that it should 
never be used. The deeds coming into the possession of the mortgagor, he repre at 
himself as having very honestly offered to deliver them to the mortgages wis i 
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“No, keep them; I do not intend to demand the debt.”’ It is very near a delivery of 
the deed, and if that had been the fact, there is no doubt the representatives would not 
be entitled to call it back to put it in suit. 

I am afraid of this case, for it really amounts to this. It is setting up the parol 
declarations of the testator to defeat the will. If it was the case of a residuary legatee 
there would be much less difficulty, but here is a will giving particular legacies and this 
£200 is wanted as assets. According to the account of the defendant Archdekin which 
is, I dare say, a very fair one, at the time the testator was about to make a will, according 
to the state of his property, which unfortunately he did not execute, he had it in Mis 
intention. It is not an actual release at any one given time, so that I can state that the 
debt was gone by the act of the person to whom it was due nor is it legacy. If, instead 
of making a new will, they had only attested the existing wiil, there would have been no 
deficiency. I wish I could have decided the other way, for it is clear what the intention 
was but the great danger of the case makes it impossible. 

Dismiss so much of the bill as prays that the note may be delivered up without costs: 
as to the residue of the prayer, proceed under the decree in the former cause. 

The order of the House of Lords as to the costs in Wekett v. Raby (2) before Lorp Mac- 
CLESFIELD is very singular. It is the only order of the kind I ever saw. Ifthe principle 
of Lorp MaccLEsFIELp’s decree is fully adopted, no doubt his direction as to the costs 
is perfectly right. 

Order accordingly. 





COUNTESS DOWAGER OF SHREWSBURY v. EARL OF 
: SHREWSBURY 


[Lorp CHANCELLOR’s Courr (Lord Thurlow, L.C.), December 10, 11, 1789, July 19, 
1790] 
[Reported 3 Bro.C.C. 120; 1 Ves. 227, 29 E.R. 445] 


Settled Land—Tenant in tail—Restraint from barring entail—Charge paid off by tenant 
in tail—Right to benefit of charge. 

A tenant in tail restrained by Act of Parliament from barring the entail paid off 
out of his own money his sister’s marriage portions, which were chargeable on a trust 
term which had been vested in trustees for the purpose, but without taking an ex- 
press assignment of their charges. During his lifetime an advowson, part of the 
settled estates demised to the trustees to raise portions, was sold and he received 
the proceeds (£1,000) on the estates being disencumbered to that extent from the 
portions’ charge, the deed having recited that he was entitled to be reimbursed for 
the money previously paid out by him on account of such portions. On his death 
without issue his personal representative claimed to have the balance raised out of 
the portions term and paid to her for the benefit of his personal estate. 

Held: the presumption was that the tenant in tail, being unable to make himself 
the owner in fee simple, intended to keep the charge alive for his benefit, as was 
confirmed by the dealing with the advowson ; and, therefore, his estate was entitled 
to the benefit of the charge. 

Notes. Applied: Re Pride, Shackell v. Colnett, [1891] 2 Ch. 135. Referred to: Ware v. 
Polhill (1805), 11 Ves. 257; Buckinghamshire v. Hobart (1818), 3 Swan. 186. 

As to discharge of encumbrances by tenant for life, see 34 Hatspury’s Laws (8rd 
Kdn.) 641; and for cases see 40 Dicrst (Repl.) 758. 


Cases referred to in argument: 
Kirkham v. Smith (1749), 1 Ves. Sen. 258. 
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Amesbury v. Brown (1750), 1 Ves. Sen. 477; 27 E.R. 1152, L.C.; 40 Digest (Repl.) A 


752, 2386. | De: ae 
Willion v. Berkeley (1561), 1 Plowd. 223; 75 E.R. 339; 38 Digest (Repl.) 835, dl 
Jones v. Morgan (1783), 1 Bro.C.C. 206; 28 E:R. 1086, L.C., 40 Digest (Repl.) 758, 


24438. . eter. . 
Bagshaw v. Spencer (1748), 1 Ves. Sen. 142; 2 Atk. 577; 1 Wils. 238; 27 E.R. 944, - 
L.C.; 49 Digest (Repl.) 849, 7970. e 


Bill in Chancery. 

On his marriage in 1718 George Talbot, father of the late Earl of Shrewsbury, heme 
tenant for life under a voluntary settlement (made by the Duke of Shrewsbury in 1 700 
and confirmed by his will), with remainder to his sons successively in tail male with 
remainders over, settled the entail with a power to raise £20,000 for daughters” portions C 
by means of a trust term. The eldest son (the late Earl) was born in 1719 and in 1720 
the marriage settlement was confirmed by a private Act of Parliament and the estate 
was settled to devolve with the earldom. The Act contained a clause restraining Gilbert, 
then earl, George and John Talbot from alienating any part of the property provided 
that none of the sons of George or John Talbot or their male heirs who should, within | 
six months after attaining the age of 18 years, take the oaths of supremacy and allegiance D 
and continue protestants until they attained 21 years, should be disabled from alienating | 
the property. The Act empowered George Talbot, in case he should have a son, and also | 
a younger child or children, by deed or will to create a trust term of 99 years, for raising 
£15,000 for the portions of daughters, and £200 per annum for each younger son. In 
June, 1720, George Talbot, having a son, executed the power by a deed vesting a term 
of 99 years in Lord Fitzwilliam and George Pitt to raise portions and annuities by rents 
and profits or by sale or mortgage. In February, 1721, by will, reciting that he had a 
son and daughter (without taking notice of the deed) he devised to other trustees, for a 
term of 99 years, to raise portions and annuities by rents and profits only. 

George Talbot died in 1733, leaving several sons and three daughters. The eldest son 
George (the late Earl) became tenant in tail in possession under the 1718 settlement and 
the Act confirming it, subject to the restraint or alienation, unless he should conform 
within six months after attaining 18 years of age, which he did not. The eldest daughter 
Barbara married and before her marriage, on payment of her portion of £5,000 by the 
late Earl out of his own money to her husband’s father, executed a release and discharged 
the estate as well as the earl and the trustees but the earl took no assignment of the 
charge. He also paid out of his own money the portion of his sister Mary on her marriage. 

By a lease dated July 2, 1751, after reciting the private Act and the payments by the 7 
earl and that as none of the £15,000 had been raised under the trust term the earl was G 
entitled to have his payments reimbursed and that Matthew Robinson (a party to the 
lease) had contracted with the earl to purchase for £1,000 a term of 40 years in the advow- 
son of the parish church of Bughfield, part of the premises comprised in the 99 years’ term, 
and that the executors of Lord Fitzwilliam, the surviving trustee had consented to join 
in the demise on condition that the £1,000 should go in part satisfaction of the £15,000, 
the earl and trustees conveyed the right of patronage to Matthew Robinson for 40 years. H 
The earl out of his own money subsequently paid the remainder of his second sister’s 
portion, and also the portion of his youngest sister Lucy ; but took no assignment of their 
claims. By his will, dated June 12, 1747, he gave the residue of his real and personal 
estate to his brother and sole executor, Charles Talbot who predeceased him. The earl 
died on July 21, 1787, without issue, leaving the defendant Charles Talbot, now Earl 
of Shrewsbury (son of the said Charles Talbot) his nephew and heir-at-law, and the I 
plaintiff, his widow, him surviving. 

On Sept. 6, 1787, the plaintiff took out letters of administration with the will annexed, 
and possessed herself of his personal estate, and filed her present bill praying that the 
portions paid by the late earl her husband out of his personal estate might be raised out 
of the 99 years’ term and paid to her as his widow and personal representative. 


Sir John Scott for the plaintiff. 
Mansfield, Lloyd and Graham for the defendant. 


A 
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LORD THURLOW, L.C.—I am clear that the takers of the estates (notwithstanding the 
clause) were tenants in tail; and also that where a term is outstanding in law to raise a 
sum of money, and another person will pay that sum, eo nomine, that the person so 
paying has a right to stand in the place of the creditor. Ifitis paid by the holder of the 
fee, the court considers it as the debtor paying the debt, and, therefore, will not keep the 
term outstanding ; but it will be a term to attend the inheritance, and he may make any 
use he pleases of it as such; but as between his real and personal representative, it will, 
in the hands of the heir, be a payment of the debt by the debtor. But the court has 
gone further, for in the case of tenant in tail, where there are remainders beyond to 
other persons, it is not so distinctly the debtor’s paying the money; but the court has 
treated it in the same manner, because he is competent to make the estate a fee, there- 
fore, he is said to represent the fee. In that view, the court considers the payment by 
the tenant in tail the same as if it was paid by the tenant in fee, and the term shall 
attend the inheritance ; but if the tenant in tail gives a demonstration that he intended 
the term to be burdened with the debt, it shall remain charged ; but it requires proof 
on his part to show that the term is outstanding. 

Where a tenant for life pays a debt charged on the inheritance, which he cannot make 
his own, he stands in the place of the creditor; but, from considering the circumstances 
in which the estates are limited, a presumption may be raised, that though he paid off 
a charge upon an estate which he had for life only, circumstances may be laid before the 
court to show that he meant to discharge the estate. Therefore, from the situation of 
the estate, it shall be presumed that he meant to pay the debt or not. Taking this as the 
rule, the Act of Parliament has settled these estates in inheritance unbarrable. Every 
taker takes under it an estate of inheritance ; but the Act contains a prohibition of aliena- 
tion. With respect to the interest, it might be a question whether it would not be con- 
trary to the faith under which he holds it, for any taker to suffer a charge to remain on 
the estate. The rule laid down applies to the case at bar, as strongly as to any estate 
for life. The person for whom the charge is to be raised has no remedy for the interest 
against the estate ; but if the personal estate of the tenant in tail was sufficient, the court 
would make it pay, because it was a fraud not to keepit down. A tenant in tail, holding 
under the restrictions in the Act, could not alienate by enlarging the estate. The estate 
of the tenant in tail (as of tenant for life) must, therefore, keep down the charge. Then 
as he could by no means make the estate his own, it makes it equal to him as if it was an 
estate for life. By paying the charge, he pays a debt upon a fund which he cannot make 
his own. Then the question is whether there are circumstances in this case to show that 
he meant the estate to be discharged. [I still lay it down to belong to those who would 
exonerate the estate to show that it was to be exonerated. Then, in 1742 he pays off 
£5,000, the fortune of the sister married into the family of Aston, and takes a release 
from her to show that she did not take the money aliundé. It is a discharge against her to 
Lord Shrewsbury, and the trustees. But it is discharged by the payment of Lord 
Shrewsbury. Nobody has contended it would be impossible for Lord Shrewsbury to 
claim it. . 

Accordingly in 1751 another transaction takes place which would otherwise have been 
a fraud upon the estate. It was understood by the parties to that transaction that the 
sum paid by Lord Shrewsbury was a sum in which the estate was indebted to Lord 
Shrewsbury. Then Lord Shrewsbury, as tenant for life, meant to sell the advowson for 
40 years (if his three sons should so long live) to secure a presentation ; and that it might 
not be determinable on the death of Lord Shrewsbury, it was done out of the term of 99 
years, in trustees, which did not depend on the life of Lord Shrewsbury. The trustees 
insisted that the money paid should be so upon the recital that the whole was due to 
Lord Shrewsbury. This is a proof that he did not consider the estate as exonerated. 
There is no kind of presumption arising from this transaction that he meant to pay the 
charge to the parties: it was considered he might do what he pleased with the money. 
Then it is said that the length of time which has elapsed shows that he meant to discharge 
the estate and it is assimilated to a waiver of a right. Where a man out of possession 
acquiesces, and the acquiescence is accompanied with circumstances not otherwise to 


pr 
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be accounted for, but by presuming such an intention, it must be presumed ee sir 
the intention only was that money which would bear 5 per cent. interest shou fae 
off. It seems to be the case of money paid by a person not liable to pay it in disc arge 
of the estate, unless there is proof that he meant to discharge it. For nine ire 
appears he did not mean to discharge it and since that time it stood doubtful what his 
intentions were. ‘The money must, therefore, be raised, as prayed by the bill. 


This cause was re-heard at Lincoln’s Inn Hall on July 19, 1790, when counsel for 
both parties were heard, but nothing material was added to the argument and the Lorp 
CHANCELLOR continued of the same opinion, both on the general principle and the par- 


icular circumstances of the case. . ; 
i Decree affirmed. 





FORBES v. ROSS 


[Lorp CHANCELLOR’s Court (Lord Thurlow, L.C.), December 17, 1788] 
[Reported 2 Bro.C.C. 430; 2 Cox, Eq. Cas. 113; 29 E.R. 240] 


Trustee—Profit from trust—Borrowing trust money—Duty to account for highest rate of 
interest. 

A trustee cannot bargain for himself so as to gain an advantage. 

A trustee of a will directing money to be lent at the best interest with the consent 
of his co-trustee took the money himself at 4 per cent, which was the interest at 
which the testator in his lifetime had been used to place money in his hands, although 
it was not the utmost interest which could have been made on personal security. 

Held: although the testator in his lifetime placed money in the trustee’s hands at 
£4 per cent., yet, having by his will directed the best and utmost interest to be made, 
his intention to accommodate the trustee by loans at a lower rate of interest must be 
considered as ending with his life, it then becoming the duty of his trustee to procure 
the best interest; accordingly the trustee ought to be charged with interest at 
£5 per cent. 


Notes. Referred to: T'ebbs v. Carpenter, [1814-23] All E.R.Rep. 561. 
As to a trustee’s duty not to obtain personal advantage from his position, see 38 
Haxspury’s Laws (3rd Edn.) 956; and for cases see 47 Dicust (Repl.) 364. 


Bill for an account of the testator’s personal estate. 
The testator had directed two trustees, of whom the defendant Ross was one, to lay 


B 


C 


E 


out money which should come into their hands, on heritable or personal security at the H 


best and utmost interest. The two trustees agreed that Ross should take the money at 
£4 per cent. and he admitted by his answer that £4 per cent. was not the utmost interest 
which could have been made on personal security. The plaintiffs admitted that Ross 
was a man of large property, and that the testator in his lifetime had been used to place 
money in his hands at £4 per cent. but insisted that this was a personal favour, and that 
according to the directions of the will the money should have been lent at £5 per cent. 


LORD THURLOW, L.C., was of opinion that Ross ought to be charged with interest 
at £5 per cent. He was anxious to declare he imputed no blame to the defendant, and on 
this ground refused to give costs against him, but he conceived that, being a trustee, he 
could not, according to the known rule of courts of equity, be permitted to benefit him- 
self in a contract on the subject of his trust ; that although the testator did in his lifetime 
place money in his hands at £4 per cent., yet having by his will directed the best and 
utmost interest to be made, his intentions of accommodating Ross by loans at a lower 
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A rate of interest must be considered as ending with his life, and he had made it the duty of 


C 


his trustees to procure the best interest. His LorpsuHIp repeated that he wished to have 
it understood that he decided singly on this ground, that a trustee cannot bargain for 
himself so as to gain an advantage. 

Judgment for the plaintiff. 





FOSTER v. ALLANSON 


[Court or Ki1na’s Bencu (Ashhurst, Buller and Grose; JJ -), May 2, 1788] 
[Reported 2 Term Rep. 479; 100 E.R. 258] 


Account Stated—Action on—Competency—Covenant in partnership articles for yearly 
accounts with final settlement on expiry of partnership—Account not limited to 
partnership matters on dissolution. 

Bankruptcy—Act of bankruptcy—Judgment for creditor with knowledge of act—Effect 
on subsequent bankruptcy proceedings. 

In January, 1785, the plaintiff and the defendant entered into articles of partner- 
ship for seven years, with a covenant to account yearly and to adjust and make a 
final settlement at the expiration of the partnership. In April, 1785, the plaintiff 
committed an act of bankruptcy which was known to the defendant, but no com- 
mission was taken out. In February, 1786, the parties dissolved the partnership, 
accounted, and struck in favour of the plaintiff a balance which included several 
items not connected with the partnership, the defendant promising to pay. 

Held: (i) an action of assumpsit lay on the express promise ; (ii) it was no defence 
to the action that the plaintiff had committed an act of bankruptcy of which the 
defendant had notice, no commission having issued nor proceedings had for that 
purpose, for, although voluntary payments under such circumstances were not pro- 
tected, yet payments enforced by coercion of law were valid against the assignees in 
case any commission should afterwards be taken out. 


Notes. Considered: Fromout v. Coupland (1824), 2 Bing. 170. Distinguished: 
Middleditch v. Ellis (1848), 2 Exch. 623. Considered: Ponsford, Baker & Co, v. Union 
of London and Smiths Bank, Ltd., [1904-7] All E.R.Rep. 829. Referred to: Coz v. 
Morgan (1801), 2 Bos. & P. 398; Coffee v. Brian (1825), 3 Bing. 54; Green v. Beesley 
(1835), 2 Bing.N.C. 108; Wray v. Milestone (1839), 2 Horn. & H. 32; Bishun Chand Firm 
vy. Seth Girdhari Lal (1934), 50 T.L.R. 465. 

As to account stated, see 8 Hatspury’s Laws (3rd Edn.) 252; and for cases see 12 


Dicest (Repl.) 642. 
Cases referred to: : | 
(1) Moravia v. Levy (1786), cited 2 Term Rep. 483, n.; 100 E.R. 260; 12 Digest 
(Repl.) 643, 4973. 
(2) Drue v. Thorne (1648), Aleyn, 72. 
(3) Vernon v. Hankey (1787), 2 Term Rep. 113; Cooke’s Bkpt. Laws, 7th edn., 
pp. 111, 559; 100 E.R. 62; 5 Digest (Repl.) 974, 7852. 
Also referred to in argument : ~ 
Herrenden v. Palmer (1615), Hob. 89; 80 E.R. 238 ; 24 Digest (Repl.) 794, 7830. 
Bull v. Palmer (1676), T.Jo. 47; 2 Lev. 165. 


Rule Nisi obtained by the defendant to set aside the verdict and enter a nonsuit in an 


° Da a 
action on an account stated, and other common counts, tried before PERRYN, Bat 


York Assizes. 


In January, 1785, the plaintiff and the defendant entered into articles of partnership 
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: shri d to 
for seven years, in which there was a covenant to settle yearly at Christmas, an A 


adjust and make a final settlement at the expiration of the partnership, when oe ie 
and profits were to be equally divided, and general releases given. In April, ae 1€ 
plaintiff committed an act of bankruptcy which was known to the defendant, u ck 
commission was ever been taken og on it. In February, 1786, the parties came to an 
agreement that the defendant should carry on the business alone ; and they then came 
to a settlement of accounts, in which several items were included not relating to the 


partnership account, and the balance being found in favour of the plaintiff for £140 the . 


defendant promised to pay it. é : : 

The plaintiff brought an action on an account stated and obtained a verdict. The 
defendant moved to set aside the verdict on the following two grounds: first, that the 
action should have been covenant and not assumpsit, and secondly, that the plaintiff, 
having committed an act of bankruptcy which was known to the defendant, the latter 
was not warranted in paying him the money, as he would be answerable again to the 
assignees if at any time a commission should be sued out. 


Serjeant Cockell and Holroyd for the defendant, supported the rule. 


ASHHURST, J.—There is no foundation for this application on either of the grounds 


mentioned by the defendant’s counsel. It is first objected to the form of the action, that 
an account stated will not lie because part of that account arose on a partnership trans- 
action, and that as to that the plaintiff has a remedy of a higher nature. But by the 
stating of the account and introducing other articles not relating to the partnership, the 
nature of the demand is changed and a new cause of action arose independent of 
the articles of covenant. Both parties by agreement consolidated the demand; and the 
defendant must be taken to have thereby given his consent to consider this as a new debt 
on an account stated. Besides, it is for the defendant’s benefit, and it is extraordinary 
that he should insist on being harassed with two actions, when the whole demand may be 
recovered in one. 

There appears to be as little weight too in the second objection. It is objected that the 
plaintiff cannot maintain this action because he committed an act of bankruptcy so long 
ago as in the year 1785, though it was not followed up by a commission, nor by any 
subsequent steps to obtain one. If this objection were to prevail, it would equally hold 
at any distance of time, though it were never in the contemplation of any creditor to sue 
out a commission. But I think that apart from that consideration, it does not lie in the 
defendant’s mouth to make the objection. Where a person pays voluntarily, with 
notice of the bankruptcy, there the rule holds, but not where he pays by the coercion 
and judgment of a court of law. An act of bankruptcy cannot overreach a judgment 
recovered. If, indeed, it were by collusion, that might alter the cause. But there is no 
pretence for saying that there is any collusion in the present case. 


BULLER, J.—The first question is whether this action can be maintained in its present 
form. The parties entered into articles of partnership, in which there is a covenant to 
adjust and make a final settlement at the expiration of the term. Prima facie, there- 
fore, the plaintiff was entitled to bring an action on the covenant: if it rested there, the 
objection must have prevailed. But on the dissolution of the partnership the parties 
settled an account. And it is to be observed that the account was not confined to 
matters relating to the partnership, but it includes other articles for which covenant will 
notlie. Therefore, when the defendant promised to pay the balance, there was an end of 
the covenant. Even if no other articles had been introduced into the account but those 
relating to the partnership, I should still be of opinion that assumpsit would lie. For 
the question then would be whether a previous partnership being dissolved and an ac- 
count settled, is or is not, in point of law, a sufficient consideration for a promise. Ihave 
no difficulty in saying that it is: see M oravia v. Levy (1)*. Now here there was an ex- 





See next page for footnote. 
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A — promise by the defendant to pay the balance ; and, therefore, Orne v. Thorne (2) 
does not apply ; for in that case there was no express promise. It is objected that the 
judgment in this action could not be pleaded to an action brought on the covenant; but 
I think it might, if pleaded with proper averments. For a plaintiff cannot Seeaver a 
double satisfaction ; if he has recovered a judgment in one form of action, he cannot 

x afterwards recover in another for the same cause of action. With respect to the other 
objection, in support of which Vernon v. H ankey (3) is cited, there the paymentewas made 
voluntarily with knowledge of an act of bankruptcy, which was followed up by a com- 
mission. The assignees can only recover where the payment has been voluntary and 
with notice : but in the present case there has been no commission, no docquet was sorupk : 
neither was there any intention to sue out a commission: and the defendant will not be 
considered to have paid this demand voluntarily. If, indeed, there were any fraud by 

C the defendant’s colluding with the bankrupt in suffering a judgment to be oon 
against him, that would be a different case. But there is no fraud in this case; the 
defendant has no legal defence and the action is right im-point of form. 


GROSE, J. declared himself of the same opinion on both points. 
Rule discharged. 


é 


| E 
WOOLLAM v. HEARN 


[Rotts Court (Sir William Grant, M.R.), May 24, 25, June 3, 1802] 
[Reported 7 Ves. 211; 32 E.R. 86] 


Specific Performance—Contract—Parol evidence of variation of contract sought to be 

enforced, . 

Although a defendant in an action for specific performance may introduce parol 
evidence that owing to fraud the written agreement sought to be enforced does not 
express the real terms, a plaintiff may not do so for the purpose of falsifying the 
written agreement and substituting a parol agreement to be executed by the court. 


ive Notes. Followed: Garrard v. Grinling (1818), 2 Swan. 244. Applied: May v. Platt, 
| [1900] 1 Ch. 616. Considered: Craddock v. Hunt, [1923] 2 Ch. 136. Referred to: 
| Squire v. Campbell (1836), 1 My. & Cr. 459; Flight v. Gray (1857), 3 C.B.N.S. 320; 
Oley v. Fisher (1886), 34 Ch.D. 367; Henry v. Smith (1895), 39 Sol. Jo. 559; Thompson 
v. Hickman, [1907] 1 Ch. 550; Fowler v. Sugden (1916), 85 L.J.K.B. 1090; Firgione v. 
Lewis, [1920] 2 Ch. 326. 

As to specific performance with parol variation, see 36 Hatspury’s Laws (3rd Edn.) 
304; and for cases see 44 Dicrst (Repl.) 149 et seq. 


Cases referred to: 
(1) Shirley v. Stratton (1785), 1 Bro.C.C. 440; 28 E.R. 1226, L.C.; 40 Digest (Repl.) 


47, 290. 





it * Moravia v. Levy.—Sittings after Michaelmas, 1786, at Guildhall, coram BULLER, J . Case 

upon promises. The plaintiff and defendant entered into articles of partnership, which con- 
tained a covenant to account at certain times. This demand arose upon the partnership 
account, for the amount of the balance struck, which the defendant expressly promised to pay, 
as was proved. 

It oi objected by Erskine, for the defendant, that there being a covenant between the 
parties, this action would not lie. 

Buller, J.—It does not signify in this case how the debt arose. 
to pay the balance which had been struck ; and that is the ground 
objection would have been good. Verdict for plaintiff 


Here is an express promise 
of the action, otherwise the 
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f ‘torte (1720), Prec. Ch. 538 ; 24 E.R. 241; 44 Digest (Repl.) 48, 339. 

2) Young v. Clerk (1720), Prec. Ch. 538 ; 24 he ’ 

ie Buxton v. Lister (1746), 3 Atk. 383 ; 26 E.R. 1020, L.C. ; 44 ee ea ee 

(4) Lord Irnham v. Child (1781), 1 Bro.(.C. 92; Dick. 554; 28 E.R. 1006, L.0.; 
Digest (Repl.) 318, 1247. 

(5) Pee gee wile v. Morris (1787), 2 Bro.C.C. 219; 29 E.R. 122; 17 Digest (Repl.) 
351, 1574. 

(6) Joynes v. Statham (1746), 3 Atk. 388; 26 E.R. 1023, L.C.; 30 Digest (Repl.) 410, 
536. * ai 

(7) Walker v. Walker (1740), 2 Atk. 98: Barn. Ch. 214; 26 E.R. 461, L.C.; 40 Digest 
(Repl.) 45, 274. : oe 

(8) Rich v. Jackson (1794), ante, p. 151; 4 Bro.C.C. 514; 29 E.R. 1017; 17 Digest 
(Repl.) 345, 1520. 


Also referred to in argument: 
Filmer v. Gott (1774), 4 Bro. Parl. Cas. 230. 
R. v. Scammonden (Inhabitants) (1789), 3 Term Rep. 474; 2 Bott. 6th ed. 551; 100 
E.R. 685; 17 Digest (Repl.) 344, 1511. J 
Doe d. Small v. Allen (1799), 8 Term Rep. 147; 101 E.R. 1314; 48 Digest (Repl.) 67, 
475. 


Bill for specific performance of an agreement for a lease with a variation. 

William Hearn, the defendant, being possessed of a house in Ely Place, under an 
agreement for a lease for seven, fourteen or twenty-one years from Dec. 25, 1794, agreed 
to let the house to the plaintiff, Penelope Woollam, for seventeen years. A memoran- 
dum dated Dec. 11, 1798, was executed by them, stating an agreement for a lease to the 
plaintiff from the defendant for seventeen years, to commence at Christmas next, at the 
yearly rent of £73 10s., the plaintiff paying all taxes except the land-tax which the de- 
fendant agreed to pay ; the lease to contain all usual covenants and also covenants that 
no public trade should be carried on in the premises and that no alteration should be 
made in the front; that the lessee should leave the premises in tenantable repair, with 
other covenants relative to the situation of Ely Place, as being extra-parochial. 

The bill stated that the rent of £73 10s. was inserted by mistake or with some unfair 
view, the real agreement being that the plaintiff was to have the lease at the same rent 
as the defendant paid to his lessor, that he did not pay more than £60; and, in the con- 
fidence that a lease would be executed to her, she paid £60 to the defendant at the time 
of executing the agreement, being the moiety of the sum which the defendant alleged 
he had laid out in repairs. She also paid £33 15s. 6d. for fixtures. The bill prayed a 
specific performance and that the defendant might be decreed to execute a lease accord- 
ing to the agreement, at the rent of £60 or such other rent as the defendant paid his 
lessor. 

The defendant, by his answer, denied that £73 10s. was inserted by mistake or with 
any unfair view, or that the agreement was that the plaintiff should pay the same rent 
as the defendant paid which he admitted to be £63. He stated that he believed he 
might have said in the course of the treaty, that she would have the premises on the 
same terms as the defendant had. He had not meant, however, that she was to have 
them at the same rent but that she would on the whole have them on terms of equal 
advantage with the defendant, considering the money he had expended on them. He 
admitted the payment of £60, stating that it was not a moiety of the money laid out by 
him although at the time of payment it might have been so called. 

On behalf of the plaintiff, her son stated by his depositions that when he treated with 
the defendant for a lease of the house, he said that he had got a lease of it but could not 
at that moment lay his hands on it; that he did not exactly know what the rent was but 
it was somewhere about £70 a year; that he did not want to get anything by her and 
she should have the house on the same terms he had it himself, which he repeated several 
times afterwards. The plaintiff’s solicitor stated that the defendant repeatedly said, 
on being pressed to execute a lease, that the plaintiff held the house on the same terms 
on which he held, but when the deponent proposed to him to execute an assignment of 
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the original lease, he objected that it was always his maxim not to part with the original 
lease but to hold it in his own possession for his security. 


Rom ily and Wetherell for the plaintiff ; To the objection that the plaintiff cannot vary 
the written agreement the answer is that this is a case of fraud on which you must have 
recourse to parol evidence, otherwise it cannot be made out and that takes it out of the 
Statute of Fraud. Shirley v. Stratton (1), Young v. Clerk (2), and Buxton v. Lister (3) 
are cases of defendants resisting the performance on the ground of fraud: but the same 
principle must apply to the case of a plaintiff complaining of fraud. 

The rule caveat emptor does not apply in this instance. A person buying an estate 
has no right to ask the vendor what he gave forit. This is very different, amounting 
to a warranty. Although there is no case precisely similar, the result of all the cases 
collected by FonsianqueE [TREATISE OF Equiry, vol. 1, p. 122], is that, on fraud or 
mistake parol evidence is admissible. There are several cases before LoRpD THURLOW 
in which it is laid down that a party may alter a term in the agreement in the case of 
fraud. In Lord Irnham v. Child (4), it was taken as-clear that, if the clause had been 
omitted by fraud, a redemption would have been permitted. So in Lord Portmore v. 
Morris (5), before Lorp Kenyon. In Joynes v. Statham (6), and Walker v. Walker (7), 
Lord HarDWICKE intimates an opinion that the plaintiff might have done so if the 
parties had been reversed. Rich v. Jackson (8) was determined on the ground that it 
was not a case of fraud. 

If the bill had been-filed against this plaintiff, on all the authorities she might have 
insisted on this variation, for the court would not assist a plaintiff coming to enforce an 
agreement which, by his own fraud, was not according to the true contract. There 
can be no principle why a man may set up a fraud defensively which he cannot offensively. 
The defendant must go the length of saying that no proof of fraud, however clearly it 
may be made out that the written agreement was not the actual agreement, will be 
adequate. Certainly a plaintiff must make out a stronger case. 

The consequence of refusing this relief would be that the person who contrived the 
fraud and who, if he filed a bill, would not be permitted to set it up, may secure the 
advantage by refusing to perform the agreements thus driving the other to be the actor 
and to file a bill. Im many of these cases the fraud has not been clear. This is beyond 
a doubt misrepresentation from first to last—not only suppressio veri, but also suggestio 
falsi. How is it to be distinguished from a purchase of an estate represented by the 
vendor at a certain number of acres, and turning out to be less? There is a similar 
reference here to the rent. The defendant’s construction of his words is impossible. 


Leach for the defendant: The cases cited proceed on a principle wide of the Statute of 
Frauds. The plaintiff signed this agreement under the impression that the rent speci- 
fied was paid by the plaintiff to his landlord. Assume that fact. She undertook it with 
full knowledge. This is not within the principle on which the court permits a written 
agreement to be varied by parol. The meaning of that rule is that the writing must 
differ from the intention of the party when signing it. 

This plaintiff intended and knowingly bound herself to pay £73 10s. per annum. She 
does not insist that she signed the agreement by mistake but she contends, on the sup- 
pression of the fact, not merely that she is to be discharged from the written agreement, 
but also to set up another agreement existing only in parol. That is the distinction. If 
she meant only to pay a rent of £63 and the other by fraud inserted £73, the court would 
correct it; but this is an attempt to repeal the statute of frauds. . 

The danger of admitting such evidence must be considered. By the alteration of a 
word the witness alters the whole conversation. pare 

Even admitting the evidence, it by no means supports the plaintiff 8 case. if the under- 
standing was that the plaintiff was to stand in the same relation to the original oars 
as the defendant, how was it that she was to pay £60 as a consideration for the lease’ 
He meant nothing more than what he states in his answer, that she should have ae 
terms of equal advantage. The supposed fraud consists in this, that having expendec 


money he must, therefore, have an increased rent, 


Romilly replied. 
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Cur. adv, vult. 


June 3, 1802. SIR WILLIAM GRANT, MLR., delivered the following judgment: 
This bill calls on the court for a specific execution of an agreement for a lease, af a 
rent of £60 a year. There is no agreement in writing for a lease at that rent, the pias 
ment expressing a rent of £73 10s. The plaintiff contends, however, that she oe 
that agreement in the belief that such was the rent payable by the pgnieeery : his 
agreement being for a lease at the same rent as he paid to his landlord. The defen ant, 
in his answer, admits that he might have said that she should have it on the same terms, 
not meaning the same rent but on terms equally advantageous on the whole. He insists 
that as he had laid-out a great deal of money, she would, on the whole, have as good a 
bargain. 

The plaintiff offers parol evidence to prove an express agreement that she was to have 
it on the same terms as he had it, and to show that nothing could be meant by that 
expression but the same rent because nothing was in discussion between them but the 
amount of the rent. He alleges a particular reason for not stating it, namely, that he 
had not his own lease at hand. 

The question is whether the evidence is admissible. The defendant controverts the 
effect of the evidence, supposing it can be received. My opinion is that, if received, it 
will make out the plaintiff’s case, for, taking the whole together, there is hardly a doubt 
that the impression meant to be conveyed was that the rent should be the same, and 
whatever he meant, that is the impression any person would have received from his 
language. 

By the rule of law, independent of the Statute of Frauds, parol evidence cannot be 
received to contradict a written agreement. To admit it for the purpose of proving that 
the written instrument does not contain the real agreement, would be the same as re- 
ceiving it for every purpose. It was for the purpose of shutting out that inquiry that 
the rule of law was adopted. Although the written instrument does not contain the 
terms, it must in contemplation of law, be taken to contain the agreement, as furnishing 
better evidence than any parol can supply. 

Thus stands the rule of law. But when equity is called on to exercise its peculiar 
jurisdiction by decreeing a specific performance, the party to be charged is let in to show, 
that, in the circumstances, the plaintiff is not entitled to have the agreement specifically 
performed. There are many cases in which parol evidence of such circumstances has 
been admitted, as in Buxton v. Lister (3) which is very like this case. There, on the face 
of the instrument, a specific sum was to be given for the timber, but it was shown by 
parol that the defendants were induced to give that on the representation that it was 
valued by two timber merchants which was not true. 

So here, by the agreement on the face of it the plaintiff is to pay this rent ; but by the 
evidence she was induced to do so because she thought, from his representation, that it 
was the rent he paid. If this had been a bill brought by this defendant for a specific 
performance, I should have been bound by the decisions to admit the parol evidence 
and to refuse a specific performance. However, this evidence is offered, not for the pur- 
pose of resisting but of obtaining a decree; first to falsify the written agreements, and 
then to substitute in its place a parol agreement to be executed by the court. 

Thinking as I do that the statute has been already too much eroded by supposed 
equitable exceptions, I shall not go further in receiving and giving effect to parol evidence 
than I am forced to do by precedent. There is no case in which the court has gone the 
length now desired. Two cases are produced in which, it is said, there is an intimation 
from Lorp Harpwicke to that effect. It might be sufficient to say that it was not 
decided, but it is evident from the manner in which that judge qualifies his own doubts, 
that he thought it impossible to maintairi such a proposition as the plaintiff is driven 
to maintain. 

In Walker v. Walker (7), it is to be observed first, that the parol evidence was not 
offered for the purpose of contradicting anything in the written agreement. It was 
admitted that, as far as it went, it stated the true meaning. It was, however, contended 
by the defendant that there was another collateral agreement which the plaintiff ought 
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to execute before he could have the benefit of the written agreement. It was evidence 
offered in defence, to resist a decree. Lorp HarpwiIckg, after stating the ground, 
expresses himself thus (2 Atk. at p. 100): | 


“The plaintiff for these reasons is not entitled to relief in this court for supplying 
the defect of a legal conveyance, but it is rebutted by the equity set up by the defans 
dant. I am not at all clear whether, if the defendant had brought his cross-bill to 
have this agreement established, the court would not have done it, upon considering 
this in the light of those cases, where one part of the agreement being performed by 
one side, it is but common justice it be carried into execution on the other; and the 
defendant would have had the benefit of it as an agreement.” 


So he states the special reason, not being at all clear that the defendant would have 
been so entitled. There is nothing of admitting parol evidence to contradict a written 
agreement or to set up a parol agreement to be executed by the court. 

The other case referred to is Joynes v. Statham (6), referred to for the opinion expressed 
by Lorp Harpwicke (3 Atk. at p. 389): 


“Suppose the defendant had been the plaintiff and had brought the bill for a specific 
performance of the agreement, I do not see but he might have been allowed the bene- 
fit of disclosing this to the court.” 


But the reason is assigned (ibid. at p. 390): 


“Because it was an agreement executory only; and as in leases there are always 
covenants relating to taxes, the master will inquire, what the agreement was as to 
taxes ; and, therefore, the proof offered here is not a variation; but is explanatory 
only of what those taxes were. Iam of opinion to allow the evidence of the omission 
in the lease to be read.”’ 


The parol evidence was received for the purpose of resisting performance of the agree- 
ment, and received not to contradict it, but to show that, as it stood, it did not fully 
express the meaning and intention of the parties, there being another stipulation agreed 
on but not introduced into the written instrument. Even if that had been a bill by the 
defendant to carry into execution the agreement, he would not have found it necessary 
to offer parol evidence to contradict anything in it, for he allowed it to contain the in- 
tention as far as it went. However, the provision that the rent was to be clear of taxes 
was omitted, and Lorp Harpwicke, from the particular nature of that stipulation, 
expresses a doubt whether, if the defendant had been plaintiff, he might not have been. 
permitted to give evidence. Because it was usual to leave that open, he intimates that 
it would be merely explanatory as to the taxes. 

Here this is evidence to vary an agreement in a material part and having varied it, 
to procure it to be executed in another form. There’is nothing to show that that ought 
to be done and my opinion being that it ought not, I must dismiss the bill but without 


costs. 
Judgment for defendant. 


Pe. 
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JACKSON v. CATOR 


{LorD CHANCELLOR’S COURT (Lord Loughborough, L.C.), December, 5, 1800] 
[Reported 5 Ves. 688 ; 31 E.R. 806] 
Landlord and Tenant—Lease—Injunction—Timber reserved to lessor—Claim to cut trees 
 demised land—Existence of trees benefit to premises. z 

“ae plaintiff was assignee ” lease of certain fields adjoining his dwelling-house | 
for a term of 30 years, granted by the defendant and reserving to him all trees, timber- 
like trees, pollards, plants and shrubs. The plaintiff made some 12 acres of the 
premises into lawns and ornamental gardens, and while the york was in progress 
the defendant was shown the proposed alterations by the plaintiff’s surveyor, agreed 
to them, and carried away, as owner, such trees as were cut to effect the alterations. 
Subsequently, the defendant sent his surveyor to mark out for cutting certain of the 
ornamental trees on the plaintiff’s lawns. 

Held: the court would grant an injunction to restrain the defendant during the 
continuance of the term from cutting the trees marked, his conduct having amounted 
to a consent to the plaintiff’s plan of improvement which had ameliorated and beauti- 
fied the demised premises. 


Notes. Considered: McManus v. Cooke (1887), 35 Ch.D. 681; Civil Service Musical 
Instrument Association v. Whiteman (1899), 68 L.J.Ch. 484. Referred to: Swaine v. 
Great Northern Rail. Co. (1864), 33 L.J.Ch. 399. 

As to injunction quia timet, see 21 Hatspury’s Laws (8rd Edn.) 355, 356; and for 
cases see 28 Dicust (Repl.) 786 et seq. 


Cases referred to: 

(1) East India Oo. v. Vincent (1740), 2 Atk. 83; 26 E.R. 451, L.C.; 28 Digest (Repl.) 
804, 531. 

(2) Stiles v. Cowper (1748), 3 Atk. 692; 26 E.R. 1198, L.C.; 40 Digest (Repl.) 830, 
3060. 

(3) Brydges v. Kilburne (1792), cited in 5 Ves. at p. 689; 31 E.R. 807; 31 Digest 
(Repl.) 392, 5170. 

(4) R. v. Inhabitants of Butterton (1796), 6 Term Rep. 554; 2 Bott, 518; 101 E.R. 699. 

(5) Hardcastle v. Shafto (1794), 1 Anst. 184; 145 E.R. 839; 7 Digest (Repl.) 281, 98. 


Bill for an injunction to restrain the landlord of demised premises from cutting orna- 
mental trees on the premises during the continuance of the term. 

The plaintiff was assignee of a lease, dated Oct. 24, 1794, of certain fields adjoining his 
dwelling-house at Beckenham in Kent, for thirty years. The lease which was granted 
by the defendants reserved all trees and timber-like trees and pollards and all plants and 
shrubs that were or might be planted. In 1795 or 1796 the plaintiff laid part of the 
premises, to the extent of 11 or 12 acres, into a lawn and pleasure-ground, and for that 
purpose removed a kitchen-garden and hedge-rows at considerable expense, planting 
shrubberies and making walks, ete. 

The bill prayed an injunction to restrain the defendant from cutting down any trees 
on the demised premises for the remainder of the term. The defendant, by his answer, 
admitted that he was informed by the plaintiff of his intention to make such alterations; 
that he (the defendant) saw the grounds while the alterations were being made and, at 
the request of the plaintiff, met his surveyor. Further, that to oblige the plaintiff he 
consented that the trees the surveyor considered necessary to be cut according to the 
plan should be cut, and he consented generally to such alterations as the plaintiff pleased, 
and the trees cut were carried away by the defendant as owner. 

The surveyor proved the alterations, that the land was converted from fields into a 
lawn and paddock, ete., and that the cutting down the trees now left in clumps would 
destroy the beauty of the grounds. Further, that the defendant met him on the premises 
and consented to cutting down some trees and leaving others in clumps, as the plaintiff 
should please, and seemed pleased with the plan, 
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An injunction [interim] was obtained and continued to the hearing. The relief now 
sought was confined to the ornamental trees on the lawn, etc., which was laid out in the 
view and with the consent of the defendant. The defendant denied having an intention 
of cutting the trees, but he had sent a surveyor to mark them. 


Sir John Mitford, Romilly and Bell for the plaintiff: The principle of equity is that, 
when a person has stood by seeing the act done, or has consented to it, he ‘shall not 
exercise his legal right in opposition to that permission: East India Co. v. V incent (1) 
Stiles v. Cowper (2). 

In Brydges v. Kilburne (3), an injunction to restrain waste was refused in the following 
circumstances. In 1725 a lease had been granted and a logwood-mill was erected. In 
1775 the lease was renewed and in the renewed lease the mill was included under the 
description of a logwood-mill. Afterwards the lessee altered it to a cotton-mill of great 
value. The bill was filed by the landlord, contending that the alteration of the logwood- 
mill to a cotton-mill, though of great value, was waste. He prayed an injunction. 
There was no stipulation in the lease of 1725 as to what.the mill should be. On the con- 
duct of the plaintiff in lying by and seeing the cotton-mill erected and afterwards 
approving of the defendant’s planting about the mill, Butier, J., refused the injunction. 
He mentioned R. vy. Inhabitants of Butterton (4), and other express authorities, that 
where a man encourages another to lay out money on the supposition that he never 
means to exercise his legal rights, this court will not permit him to exercise them. That 
was also the opinion of the Court of Exchequer in Hardcastle v. Shafto (5). 

This injunction, therefore, ought to be continued during the remainder of the term. 


Mansfield and Richards for the defendant: The cases cited are not applicable. They 
all go on this, that the party was availing himself of money laid out, having permitted 
the other to act, as if the lease he had was a good lease. In Brydges v. Kilburne (3) 
the answer was that the plaintiff had suffered the defendant to lay out his money on that 
project, and, therefore, should let it go on. 

In this case the plaintiff knew that this defendant could exercise this right. Con- 
templating these improvements why did not he enter into some communication on the 
subject? Not a word passed. The right remains in exactly the same state. It is his 
own fault for not stipulating that these trees never should be cut. A decree restraining 
this clear legal right, as to which no treaty ever took place, would go farther than the 
court has ever gone. There is no evidence, that the plaintiff would not have made a 
lawn, if these trees had not been on the land. It does not appear, therefore, that expense 
has been incurred in respect of the supposed engagement of the defendant not to cut 
the trees. 

On that point this case is distinguished from all the others. There can be no objection 
to taking an account of these trees. The evidence does not go further than that. It is 
not said that there is any intention to cut them and the defendant denies such intention. 
The ground of the bill, therefore, is, quia timet, without reason. 


Sir John Mitford in reply: In Brydges v. Kilburne (3) the plaintiff sustained a real 
injury, for his house had a view of the water in Beddington Park which was intercepted 
by the cotton-mill. But as he had suffered the thing to go on, that did not prevail. 
Why did not this defendant say that he would cut these trees? 


. 
, 


LORD LOUGHBOROUGH, L.C.—I never ask more, on an application for an injunction, 
than that a surveyor has been sent to mark out trees. I do not wait until they are cut 
down. é 

I do not feel that there is any distinction that would take the case out of the principle 
of all the cases cited and, more particularly, Brydges v. Kilburne (3). ‘That case comes 
very near this, for there was a demise of the logwood-mill at a given rent. Without 
doubt Brydges had a right to say that the defendant should not put a cotton-mill there, 
for it might be prejudicial to bring a manufacture that might be extremely burdensome 
to the parish. The absolute right in this ¢ase goes as well to cut down all that the plain- 
tiff plants. The reservation of the timber is in very ample terms. It would be wrong, 
not ungentleman-like, but dishonest, morally wrong, binding a man of a much coarser 
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nature than this defendant. In the case of the cotton-mill it was taking advantage of 


an interest created. oe 5 
Is it not just as competent to the court to prevent an injury arising from mere spite 


as to prevent him from doing it in order to put money in his pocket? The oe 
that the plaintiff knew the infirmity of the title and should have taken a pee! 
applies to all the cases. But it is very strong here, for he must have seen that his in- 
tention to beautify the place could not be executed without the assent of the defendant. 
He acts upon it, sends his surveyor and it is a solid improvement of the estate. The 
defendant has the benefit of it—ameliorating, not merely beautifying. 
The only question is whether he shall be allowed to indulge his humour to exercise 
that right in such circumstances. I have no difficulty in enjoining him; on his conduct 
since the execution of the lease. 





DOE d. CHENY v. BATTEN 


[Court or Krine’s Benen (Lord Mansfield, C.J., Aston, Willes and Ashhurst, JJ.), 
February 13, 1775] 
[Reported 1 Cowp. 243; 98 E.R. 1066] 


Landlord and Tenant—Notice to quit—Waiver—Acceptance of rent after time laid in 
demise. 

The mere acceptance of rent by a landlord for occupation subsequent to the time 
when the tenant should have quit the premises in accordance with a notice given to 
him requiring him to do so, is not of itself a waiver by the landlord of the notice to 
quit, but is evidence to be left to jury. 


Notes. Considered: Zouch d. Ward v. Willingale (1790), 1 Hy. Bl. 311; Ryal v. Rich 
(1808), 10 East, 48; Evans v. Wyatt (1880), 43 L.T. 176. Referred to: Soulsby v. 
Neving (1808), 9 East, 310; Croft v. Lumley (1858), 6 H.L.Cas. 672; Abram Steamship 
Co. v. Westville Shipping Co., [1923] All E.R.Rep. 645; Clarke v. Grant, [1949] 1 All E.R. 
768. 

As to waiver of notice to quit, see 23 Hatspury’s Laws (3rd Edn.) 527 et seq. ; and 
for cases see 31 Dicest (Repl.) 506 et seq. 


Case referred to: 
. (1) Gilder d. Gilder or Gildoe v.—— (1754), unreported. 


Rule Nisi obtained by the plaintiff for a new trial in an action of ejectment by the 
plaintiff to recover some warehouses in London, tried before Lorp MANSFIELD, C.J., at 
Guildhall. : 

The defendant was tenant at will to the lessor of the plaintiff, who, to determine the 
tenancy, gave notice at Lady Day to the defendant to quit at Michaelmas. The de- 
fendant did not quit at Michaelmas and the plaintiff brought this ejectment and laid 
the demise on Sept. 30. The defendant appeared and pleaded. Sometime after the 
plea was put in, the lessor of the plaintiff received from the defendant a quarter’s rent 
due at Christmas. 

Defendant’s counsel insisted that this subsequent acceptance of rent subsequently 
due, was a waiver of the notice and tantamount to an agreement that the defendant 
should continue tenant. Lorp MAnsFIexp, C.J., said that he took the practice to be 
so although in his opinion it was unreasonable. But being settled, he directed the jury 
to find for the defendant which they accordingly did. Afterwards in the same term 
LorD MANSFIELD said that he had turned the matter in his mind and likewise mentioned 
it to the judges who doubted if the law was as he had directed. It was, therefore, 
proper that the point should be settled, for which purpose his Lordship desired counsel 


Injunction granted. © 
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for the plaintiff would move for a new trial. He accordingly did so and the case was 
now argued, 


Mansfield and Bolton for the defendant. 
Dunning and Davenport for the plaintiff. 


LORD MANSFIELD, C.J.—This case has been extremely well argued on both sides. 
It was understood on all hands at the trial that there had been a generally conceived 
notion and practice that where a landlord receives rent for the occupation subsequent 
to the time when the tenant ought to have quitted according to his notice, it is an 
admission by the landlord that he was his tenant after that time and consequently, 
a waiver of the notice. When this was mooted at the trial, I did not think there were 
any cases against the practice but regarded it as established, and, therefore, I directed 
the jury to find a verdict for the defendant. At the same time I was strongly of opinion 
that the practice was unreasonable and derogatory to justice. Now on examination, 
it does not appear that we are precluded by authority-or any established practice from 
judging in accordance with the reasons of the case. 

It being clearly proved that a quarter’s rent accrued since the demise, the question 
is whether sufficient matter appeared in point of law to prevent the lessor of the plaintiff 
from recovering in this ejectment. If there did not, the direction I gave was wrong. 
First, if the matter which appeared ought to have been left as a fact for the consideration 
of the jury, from that point of view it was erroneous. Secondly, if it be clear that, in 
law, the lessor of the plaintiff was not barred, it was still more erroneous. 

An ejectment is a most beneficial remedy for the recovery of lands. It is a remedy by. 
fiction of law, and, therefore, should be applied to the purposes that will best answer 
the ends of justice. In ejectment, the plaintiff in his declaration states that on such a 
day he had title to the possession of such lands and, on the trial, he is bound to prove that 
such title was in him at the time so specified. The title of the plaintiff in this case, 
accrued by giving six months’ notice to the defendant to quit. It was proved that 
notice had been duly given; indeed, there is no dispute but that at the time the demise 
is stated to have been made, the lessor of the plaintiff had a right to the possession, and 
so he had pleaded. 

The single question is whether the landlord has, by any subsequent act or agreement, 
waived his right and consented that the tenant should continue the possession. If he 
has, there is no doubt that he will be bound by such agreement. As to that, the fact 
is that the landlord has received, eo nomine, a quarter’s rent which became due after 
the time of the demise in the declaration laid. This circumstance, it is insisted, is in 
fact a declaration on his part that he departs from the notice he has given, and is an 
acknowledgment that he still considers the defendant as his tenant. 

Let us, however, suppose the landlord had accepted this rent under terms, or made an 
express declaration that he did not mean to waive the notice and that, notwithstanding 
his acceptance or receipt of the rent, he should still insist on the possession. Or suppose 
any fraud or contrivance on the part of the tenant in paying it. Clearly in such cir- 
cumstances, the plaintiff ought not to be barred of his right to recover. But all these 
are facts which ought to be left to the consideration of the jury. 

The question, therefore, is quo animo the rent was received, and what the real inten- 
tion of both parties was? If the truth of the case be that both parties intended the 
tenancy should continue, there is an end of the plaintiff’s title; if not, the landlord is 
not barred of his remedy by ejectment (as where the lessor of the plaintiff, after the time 
laid in the demise, agreed to accept the single instead of the double rent which, by the 
Landlord and Tenants Act, 1730, he was entitled to. ae 

This very point was determined in Gilder d. Gilder or Gildoe v. (1) at Salisbury 
Assizes, 1754, before Smyrue, B., as he then was. There the single rent had been re- 
ceived by the landlord subsequent to the time of the demise laid, and the objection now 
insisted on was made but Smyrue, B., overruled it. A case was afterwards reserved 
for the opinion of the Court of King’s Bench when it was held to be no pan ae sage - 
ought not to preclude the plaintiff from recovering in ejectment. Smyrun, C.B., anc 
Govu.p, J., both remember this case. 
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The Landlord and Tenant Act, 1730 gives double 
rent if the tenant continue in possession after notice to quit; but still it is to be received 
as rent. What then is the case where a landlord accepts the single rent only. The 
taking of half when he is entitled to an action for the whole, is an act of lenity, but it 
does not import a consent that the tenant shall continue in possession, or a waiver by 
the landlord of his remedy by ejectment. 

There is another case which was tried at Launceston Assizes, when GouLD, J., was at 
the Bar. The objection taken in that case, was that the lessor of the plaintiff in eject- 
ment had likewise brought an action for use and occupation of the very same premises, 
for rent which had accrued subsequent to the time of the demise. This action stood 
ready for trial at the same assizes. In arguing the objection which is now made, it was 
said that the action was an action founded on promises and a supposed permission by 
the plaintiff to the defendant to occupy. It was, therefore, an acknowledgement on the 
part of the plaintiff that he was his tenant and, consequently, a waiver of his notice. 
But the objection was overruled and the plaintiff recovered, first in the ejectment, and 
afterwards in the action for use and occupation. It was held that one of the remedies 
was not a waiver of the other. Why? Because they were brought for several demands 


[ entirely agree with that opinion. 


to both of which the plaintiff was entitled ; consequently, the one could be no waiver 0 — 


the other because after recovery of the possession, the plaintiff was entitled to the profits 
for use and occupation if he thought fit to sue for them. Therefore, in point of law, the 
mere acceptance of rent is not in itself a bar. 

If, however, there were a doubt whether the possession was by fraud or in consequence 
of a new agreement, or whether the acceptance of the rent was mutually intended or 
understood as a waiver of the notice, that is a fact which ought to be left to the jury to 
determine. It was not left in this case, and, therefore, I think there ought to be a new 
trial. 


ASTON, J.—There is no doubt but that at the time of the demise laid, the lessor of 
the plaintiff had a clear right to the possession. The question is whether he has done 
any subsequent act which amounts to a waiver ofthat right. The only act which appears 
is the acceptance of a single quarter’s rent accrued since. I think that is only a waiver 
of his right to double rent under the Landlord and Tenant Act, 1730, and does not 
necessarily imply a consent that the tenancy should continue. Where an ejectment 
has been brought on s. 2 of the statute for the forfeiture of a lease, there being half a 
a year’s rent in arrear and no sufficient distress on the premises, acceptance of rent after- 
wards by the landlord has, I believe, been held a waiver of the forfeiture of the lease. 
That may well be, for it is a penalty, and by accepting the rent the party waives the 
penalty. This case is very different, for here the acceptance of single rent is only a waiver 
of his right to double. Therefore, I am of opinion that a new trial ought to be granted. 


‘WILLES, J.—I am of the same opinion. 


ASHHURST, J.—I believe there have been many nonsuits on this objection, but hither- 
to the question has not been much agitated, it being taken for granted that the practice 
was so. . 

Whether the acceptance of rent after the time lain in the demise, is or is not a waiver 
of the notice, depends on the intention of the parties. That is a matter of fact and, there- 
fore, to be left to the jury. If the landlord accepts it only as a compensation for the 
double rent which the statute says he shall have a right to, it is a waiver of that only 
but it does not waive his right to the possession of the premises which is entirely a aus 
tinct and different thing. I concur in opinion that the verdict in this case ought to be 
set aside and a new trial granted. 

Rule absolute. 
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WILSON v. RASTALL 


(Court or Krya’s Bencu (Lord Kenyon, C.J., Buller and Grose, JJ.), June 18, 1792] 


[Reported 4 Term Rep. 753; 100 E.R. 1283] 


P “As : : : ‘ 
Bp Counsel—Privilege—Evidence by counsel—Disclosure of matter to counsel in action. 


C 


Solicitor—Privilege—Evidence by solicitor—Disclosure of matter to solicitor in action. 


Ifany matter be disclosed to an attorney in a cause, he cannot be permitted to give 
it in evidence either in that or any other action. It is the privilege of the client and 
not of the attorney, but this privilege is confined to counsel, solicitors and attornevs 
when acting in their respective characters. 


Notes. Considered: Gainsford v. Grammar (1809), 2 Camp. 9. Followed: Falmouth 
Moss (1822), 11 Price, 455. Considered: Greenough v. Gaskell, [1824-34] All E.R. 


Rep. 767. Followed: Doe d. Strode v. Seaton (1834), 4 L.J.K.B. 13. Applied: Gregory 
yr. Tuffs, [1834] 4 Tyr. 820. Considered: Colley v. Richards (1854), 19 Beay. 401. 


~ Referred to: Brook v. Middleton (1808), 10 East, 268; Cromack v. Heathcote (1820), 


2 Brod. & Bing. 4; Preston v. Collins (1838), 2 Jur. 329; R. v. Tilney and Tuffs (1848), 


PD 12 J.P. 645; Pearce v. Foster (1885), 15 Q.B.D. 114; Minter v. Priest, [1929] 1 K.B. 655. 


F 


As to legal professional privilege, see 12 Hanspury’s Laws (3rd Edn.) 29 et seq.; 


and for cases see 22 Dicust (Repl.) 399 et seq. 


Cases referred to: 


(1) R. v. Ratcliffe (1746), 18 State Tr. 429; Fost. 40; 1 Wils. 150; 95 E.R. 543; sub 
nom. R. v. Radcliffe, 1 Wm. BI. 3. 

(2) R. v. Lord Russell (1683), 9 State Tr. 577; 15 Digest (Repl.) 770, 7119. 

(3) A.-G. v. Le Merchant (17723), 2 Term Rep. 201, n.; 1 Leach, 300, n., 100 E.R. 109; 
22 Digest (Repl.) 233, 2240. 

(4) Lindsey v. Talbot, Bull.N.P. 284. 

(5) Duchess of Kingston’s Case (1776), post, p. 623; 20 State Tr. 355, 573; 22 Digest 
(Repl.) 412, 4447. 

(6) Jervois v. Hall (1743), 1 Wils. 17. 

(7) Mattison v. Allanson (1745), 2 Stra. 1238. 


Also referred to in argument: 


Fonereau v. (1770), 3 Wils. 59; 95 E.R. 932; 44 Digest (Repl.) 353, 1590. 

Seymour v. Day (1731), 2 Stra. 899. 

Smith v. Crompton (1695), 5 Mod. Rep. 87 ; 87 E.R. 536; sub nom. Smith v. Brampstion, 
2 Salk. 644; sub nom. 

Smith vy. Frampton, 1 Ld. Raym. 62; 2 Salk. 644; 36 Digest (Repl.) 139, 737. 

R. v. Read (1660), 1 Lev. 9; 83 E.R. 271; 14 Digest (Repl.) 366, 3548. 

R. v. Fenwick and Holt (1663), 1 Sid. 153 ; 82 E.R. 1025; 15 Digest (Repl.) 842, S06/. 

R. 

R. 





v. Praed (1768), 4 Burr. 2257. 

v. Davis (1691), 1 Show. 336. 
R. vy. Bear (1697), 2 Salk. 646. 
Atcheson vy. Everitt (1776), 1 Cowp. 382. 
Robinson v. Lequesne (1728), Bunb. 253. | 
R. v. Francis (1788), 2 Term Rep. 484; 100 E.R. 261; 16 Digest (Repl.) 395, 1596. 
King v. Pippett (1786), 1 Term Rep. 235. 


Rule Nisi obtained by the plaintiff for new trial in an action by him to recover penalties 


on the Bribery Act, 1728 [2 Geo. 2, c. 24: repealed] for bribing voters at the last election 
for the borough of Newark upon Trent to vote for one of the candidates. 


The bribery was charged to have been committed by the defendant and his agents, 


among whom was one W. Handley. At the trial before THomson, B., W. Handley, 
who was called as a witness, deposed that, prior to the dissolution of Parliament in the 
spring of 1790, he had received letters at Newark from the defendant in London which 
he had had notice to produce with his subpeena ; he had them not, however, to produce, 
but gave this account of them. As to part, he had restored them to the defendant before 
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his subpoena 
desire, with a direction to destroy them after she had read them. He had since en 


deavoured to procure them again for the like purpose of destroying them; but she pa 
refused to give them up to him again, and he.knew not whether they were destroye 
not. Two of those letters related to the subject of the election. The witness was then 
asked the contents of those letters, but that was objected to, as Mrs. Handley might be 
called on to produce the letters or say what was become of them. The objection was 
allowed. ; 
at B. Handley, an attorney, was then called. He said that he had the letters in 
question which he had received from Mrs. Handley; and that Mr. W . Handley was at 
that time under a prosecution for bribery and he wished to render him what assistance 
he could. Mrs. Handley had desired him to destroy the letters, but he still kept them. 
There was no action now depending against Mr. W. Handley but the two years [within 
which time prosecution was to commence under s. 11 of the Bribery Act, 1728] were not 
yet expired. The letters were not (that he knew of) put into his hands with Mr. W. Hand- 
ley’s privity, but he had kept them with his privity and consent. Mr. W. Handley had, 
indeed, desired him to destroy them, but he had not done so for the same reason as he 
had not complied with the like request from Mrs. Handley, namely, that he had soon 
after the election stated that Mr. W. Handley acted only under the direction of the 
defendant in the election business. He further stated that he was not then concerned 
in carrying on any suit for Mr. W. Handley ; that he never was attorney in any action of 
indemnity ; that he had been applied to by Mr. W. Handley to be concerned but had 
declined it, giving as a reason that he was under-sheriff and a material witness in the 
cause ; that he had not employed Mr. W. Handley’s attorney for him, but that Mr. W. 
Handley had consulted him in his profession as a confidential person and had applied 
to him both before and after he had received the letters. He had desired the witness 
to consult with his attorney which he had done, as well as with Mr. W. Handley himself. 
The letters were communicated to him in consequence of the defendant’s consulting him 
professionally. The witness objected to produce the letters and the judge thought he 
was not bound so to do. 

Mr. W. Handley, being then called up again and asked as to the contents of those 
letters, refused to answer the question as tending to criminate himself; which objection 
was allowed by the judge. 

The plaintiff then went into other evidence (among which was parol evidence of those 
very letters) of the acts of bribery, which were strongly proved and were not impeached 
by any contradictory evidence. The jury, however, found a verdict for the defendant, 
and a rule nisi was granted to the plaintiff to show cause why there should not be a new 
trial on the ground of mistake in the judge in considering that Mr. B. Handley was 
bound by his character of attorney to withhold the letters required to be produced in 
evidence. But a doubt being started whether there was any instance of a new trial 
having been granted where the verdict had passed for the defendant in a penal action, 
the court desired that point might be looked into. 


Erskine, Dayrell, D. P. Coke, Lane and Clarke for the defendant, showed cause against 
the rule. 


Mingay, Garrow and Brough for the plaintiff, supported the rule. 


LORD KENYON, C.J.—Though this motion for a new trial is an application to the 
discretion of the court, it must be remembered that the discretion to be exercised on such 
an occasion is not a wild but a sound discretion, and to be confined within those limits 
within which an honest man, competent to discharge the duties of his office, ought to 
confine himself ; and that discretion will be best exercised by not deviating from the rules 
laid down by our predecessors for the practice of the court forms the law of the court. 
It has been said, however, that, if we grant a new trial in this case, we shall innovate on 
the practice of those who have gone before us. But that was more easily asserted than 
proved, for there is not a single instance where a new trial has been refused in a case 
where the verdict has proceeded on the mistake of the judge. Where, indeed, the jury 
have formed an opinion on the whole case, no new trial in a penal action iene been 
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na ee sige a wrong arias mui So, too, in ordinary, where the 
te eieX oc nan.d th, : 3 ot oe inconsiderable to be retried, the court has 
i Ee, Se cans, = ack to another jury. But wherever a mistake of 
mn nity oo. A 2 ‘ : 1e vies of the jury, I do not recollect a single case 
nea wh li es to grant a new trial. All the cases of indictments I 

4 Re; 1ey are criminal cases and are exceptions to the general 
rule. But I consider this as a* civil action. jf 
aitena i aoa ped a diccaacnes of B. Handley was rejected on account of a 
poe ee pa trae reposed in him by the defendant, for the witness said 

© him in consequence of the defendant’s consulting him 
professionally, Therefore, he was not permitted to give evidence because it was thought 
that the privilege of his client prevented him. But in order to see whether or not he 
were privileged, it is necessary to inquire whether he was in the situation which he assumed 
to himself. Was B. Handley in a situation over whose conduct his client had an interest? 
It expressly appears from his own evidence that he was not, nor could be, employed as 
an attorney. I have always understood that the privilege of a client only extends to 
the case of the attorney for him; though whether or not it ought to be extended further 
I am happy to think may be inquired into in this cause, for it is a matter of satisfaction 
to us that every step which we take may be reviewed in another court if the defendant 
choose to tend a bill of exceptions. Therefore, our opinion will not conclude the defen- 
dant. 

In order to show that the privilege extends beyond the case of an attorney and client, 
a-hard case has been pressed on our feelings of confidence reposed in a friend. But if a 
friend could not reveal what was imparted to him in confidence, what is to become. 
of many cases even affecting life, e.g., Doctor Ratcliff’s Case (1). And if the privilege 
now claimed extended to all cases and persons, Lord William Russell died by the hands of 
an assassin, and not by the hands of the law, for his friend Lord Howard [R. v. Lord 
Russell (2), 9 State Tr. at p. 602] was permitted to give evidence of confidential con- 
versations between them. AIl good men, indeed, thought that he should have gone 
almost all lengths rather-than have betrayed that confidence ; but still, if the privilege 
had extended to such a case, it was the business of the court to interfere and prevent 
the evidence being given. I, therefore, think that this privilege is only allowed in the 
case of attorney and client and it appears to me that B. Handley was not permitted to 
produce these letters on a supposition that the privilege of his client prevented him. 
One ground which has been urged against our granting a new trial on account of the 
non-production of these letters is that, before the next trial, they may be burned: but in 
A.-G. v. Le Merchant (3) it was determined that parol evidence might be given of letters 
which were not produced, and that, too, was the case of a penal action. 


BULLER, J.—This doctrine of privilege was fully discussed in a case before Lorp 
Harpwicks. ‘The privilege is confined to the cases of counsel, solicitor and attorney. 
In order to raise the privilege, however, it must be proved that the information which 
the adverse party wishes to learn was communicated to the witness in one of those 
characters; for if he be employed merely as a steward, he may be examined. It is, 
indeed, hard in many cases to compel a friend to disclose a confidential conversation, 
and I should be glad if by law such evidence could be excluded. It is a subject of just 
indignation where persons are anxious to reyeal what has been communicated to them 
in a confidential manner. In the case mentioned, where Reynolds, who had formerly 
been the attorney of Mr. Petrie but who was dismissed before the trial of the cause, 
wished to give evidence of what he knew relative to the subject while he was concerned 
as the attorney, I strongly animadverted on his conduct and would not suffer him to be 
examined: he had acquired his information during the time that he acted as attorney, 
and I thought that the privilege of not being examined to such points was the privilege 
of the party (see Lindsey v. Talbot (4)) and not of the attorney and that the privilege 
never ceased at any period of time. In such a case it is not sufficient to say that the 
cause is at an end; the mouth of such a person is shut for ever. I take the distinction 
to be now well settled that the privilege extends to those three enumerated cases at all 
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ich it i uch 
times, but that it is confined to these cases only. There are cases to which it is m 


to be lamented that the law of privilege is not extended ; those in which ee 
are obliged to disclose the information which they acquire by attending in their be . 
fessional characters. ‘This point was very much considered in the Duchess of K ings 
Case (5)*, where Mr. Caesar Hawkins, who had attended the duchess as & medical soe: 
made the objection himself, but was overruled and compelled to give evidence agains 
the prisoner. 

The question, therefore, here is whether B. Handley was privileged with pela jee 
any person? As to W. Handley, he certainly was not, for he said that the witness neit ner 
was, nor could be, his attorney because he was at that time acting as under-sheriff. 
Neither was he privileged as to this defendant for the same reason. And though it was 
said that the defendant (by W. Handley) consulted him in his profession as a confidential 
person, the meaning of that was that, as B. Handley was more conversant with business 
of this kind than those who were not of his profession, W. Handley consulted him but did 
not employ him as an attorney. It was contended, on the part of the plaintiff that, 
supposing the witness were privileged in any action in which W. Handley was a party 
the privilege did not extend to this action against the defendant. But to that I cannot 
accede for, if he were privileged, so as not to be examined to particular points in any 
action against W. Handley, he could not prove the same facts in an action against any 
other person; for the nature of this kind of privilege is that the attorney shall not be 
permitted to disclose in any action that which has been confidentially communicated to 
him as an attorney. However, as B. Handley was neither the attorney of W. Handley 
nor of the defendant, I am of opinion that he was improperly prevented from producing 
the letters in question’ 

As to the other ground, I know of no case, except that of Jervois v. Hall (6), in which 
the court has ever refused to grant a new trial which was moved for on account of the 
misdirection or mistake of the judge. The note of that case in 1 Wils, is much too loose 
to be relied on. It is not stated whether or not the court even granted a rule to show 
cause ; at all events the question was not agitated whether the witness who was rejected 
at the trial might or might not be examined. I think that the witness there was properly 
rejected because he was interested. But if the court proceeded on the ground, that the 
witness was a competent witness, and yet refused to grant a new trial, I think that the 
case itself is not law. Mattison v. Allanson (7), cited by the defendant’s counsel, proves 
the reverse of that for which it was adduced ; for there the court refused to grant a new 
trial, ‘there being no proof of any misbehaviour in the defendant, or tampering with the 
jury.” Ifon the existence of either of those grounds the court would have granted a new 
trial, why should it not be granted where the judge falls into a mistake? because under 
such circumstances the cause was not fully before the jury. 


GROSE, J.—This case has been so fully gone into by my brothers that it is unnecessary 
for me to say more than that I agree with them. 
Rule absolute. 








* See also the examination of Lord Barrington (20 State Tr. at pp. 586-591). 
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BENSON v. CHESTER 


[Court oF Krne’s Brencu (Lord Kenyon, C.J., Grose, Lawrence and Le Blanc, JJ ) 
November 22, 1799] >, Jd.), 


[Reported 8 Term Rep. 396; 101 E.R. 1453] 


3 Commons—Common of pasture—Annexation to messuage without land—Measure of 
right—Levancy and couchancy. Na 
A claim of a right of common without stint as annexed to an ancient messuage 
without land cannot as such exist bylaw. An ancient deed of feoffment granting the 
wastes of a manner to feoffees in trust to permit the tenants and inhabitants, ete., 
C to use and enjoy the same as they had formerly done or had been accustomed to do, 
must be taken to mean such a right of common as may by law exist, i.e., a right of 
common restricted by levancy and couchancy. aa ‘ 


Notes. Referred to: A.-G. v. Mathias (1858), 4 K. & J. 579; A.-G. v. Reynolds, 
[1911] 2 K.B. gss. ) 
As to rights of common, see 5 HatsBury’s Laws (3rd Edn.) 300 et seq. ; as to extin- 
D guishment of profits, see 12 Harspury’s Laws (3rd Edn.) 629-631; and for cases see 
1] Digest (Repl.) 30, 31. 


Case referred to: 
(1) Scholes v. Hargreaves (1792), 5 Term Rep. 46; 101 E.R. 26; 11 Digest (Repl.) 10, 87. 


‘Also referred to in argument : 
E Tyrringham’s Case (1584), 4 Co. Rep. 36 b; 76 E.R. 973; 11 Digest (Repl.) 6, 22. 
Rotherham v. Green (1597), 2 And. 89; Cro. Eliz. 593; Gouldb. 114; Noy, 674123 HR. 
561; 11 Digest (Repl.) 54, 794. | 
Morse v.. Well (circa 1609), 1 Brownl. 180. 
Wyat Wild’s Case (1609), 8 Co. Rep. 78 b; 77 E.R. 593; 11 Digest (Repl.) 38, 538. 


Rule Nisi obtained by the defendant for a new trial in an action on the case of injuring 
F the plaintiff’s right of common. 

The plaintiff declared in respect of his possession of a certain messuage and divers 
parcels of ground at Thorne, lying within the manor of Hatfield, in the county of York, 
for a right of common of pasture in and throughout all the commonable waste grounds 
in the manor, for all his commonable cattle levant and couchant upon his said messuage 
and land ; and that the defendant wrongfully surcharged the said common. The second 

G ‘count was for unlawfully depasturing the common ; and there were other counts stating 
the fact in different ways. The defendant pleaded general issue. 

At the trial before Lawrencr, J., at York Assizes, the plaintiff proved his right of 
common in the usual way for his cattle levant and couchant on his messuage and land, 
by proof of the exercise of such right by himself and those whose estate he had. He also 
proved that the defendant had turned out a great number of cattle on the common. 

HsEvidence was also given of a decree in the Court of Exchequer in 1631, made in a, cause 
between Sir Cornelius Vermuden, farmer of His Majesty’s manor of Hatfield, plaintiff, 
and Portington and others defendants, reciting as is hereafter recited in the following 
deed, and decreeing that a conveyance should be made to the tenants, etc., of the manor, 
as is in that deed mentioned, of certain lands, wastes, etc. (being the waste or common 

in question), in lieu of their right of common over the rest of the manor wastes, as 
| mentioned in the following deed. 
The deed of feoffment was then proved, dated July 15, 1633, enrolled in Chancery 

between the said Sir Cornelius Vermuden, Knt., and J. Gibbon, Esq., of the one part, 

_ and Henry Lee, and fifteen other persons of the manor of Hatfield, of the other part. 

The deed recited that King Charles I was seised in his demesne as of fee in right of the 
Crown, of the manor of Hatfield in the county of York, and of Hatfield Chace, and of 
divers wastes thereto belonging, a great part whereof was subject to be overflowed; and 
that he had before appointed certain commissioners to treat with the tenants and inhabit- 
ants of all the townships, precincts, etc., in and adjoining to the wastes claiming right of 
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common there, touching what part of the commons to be improved they would accept in 
full satisfaction of their right and title to the residue of the same. It further recited that 
disputes had arisen between the said Sir Cornelius Vermuden (who had undertaken to 
drain the wastes of the manor in consideration of a grant of one-third of the lands from 
the Crown in severalty) and the tenants and inhabitants of the said manor, ete., which 
were referred to the arbitration of certain commissioners appointed by the Crown; 
and that it was by them awarded that the tenants of the manor of Hatfield, and the 
members thereof, should have unto them and their heirs, or such persons and their heirs 
as they should appoint, their former allotments for their common confirmed unto them, 
according as they were set out by former commissioners therein named on Mar. 14, 1627, 
with certain additions therein stated. Further, that King Charles I, had by his letters 
patent of Feb. 5, 1629, granted to the said Sir Cornelius Vermuden, Knt., all the said 
manor of Hatfield, etc., and all the lands, rents, ete., thereof, with all the wastes and 
commons thereunto belonging ; and that the said J. Gibbon was lately become interested 
in some part thereof, under Sir C. Vermuden. By the deed of feoffment the said 
Sir C. Vermuden and J. Gibbon granted, enfeoffed, and confirmed to the said H. Lee, 
and the fifteen other persons named, certain lands within the manor particularly des- 
cribed (being the same that had been decreed to be conveyed in lieu of their right of 
common) and all and singular the commons and turf moors, rights, profits, privileges, 
etc., to the same premises or any part thereof belonging, or to any the several messuages, 
lands, tenements, or hereditaments of any of the said tenants belonging or in anywise 
appertaining, and all the right, title, and interest of the grantors therein ; to hold them 
and their heirs, on trust for the sole benefit of themselves and their heirs, ‘‘and of all 
and singular other the tenants and inhabitants of Hatfield, Thorn, Duncroft, Stainford, 
Fishlake, and Silk-houses, and of all and other the tenants and inhabitants of the said 
manor of Hatfield, severally and respectively to use and enjoy the same, and every part 
thereof, as they formerly had done or been accustomed to do.” 

This action was brought in respect of the wastes or commons conveyed by the above- 
mentioned deed. The defendant claimed a right of common without stint, over the 
same wastes, in respect of what was called an ancient common-right house, without any 
land annexed to it. After endeavouring by cross-examination of the plaintiff’s wit- 
nesses to establish the same, by proving instances of user to that effect, his counsel 
offered to show by evidence that the right of common had been exercised by the occu- 
piers of such ancient common-right houses to any extent that the parties could afford to 
stock, without any regard to levancy and couchancy ; and that the plaintiff himself was 
only entitled to his right of common in respect of his occupancy of one of such ancient 
houses, and not in respect of his land annexed. But LAWRENCE, J., was of opinion that 
the claim of a right of common without stint, as annexed to a house without land, whereon 
the cattle could be levant and couchant, even supposing it were proved in fact to have 
been exercised by the occupiers of such houses, could not be supported in law according 
to the doctrine laid down in Scholes v. Hargreaves (1). He said that if the right of turning 
on. cattle without stint did belong to the houses, it must be by considering the tenants as 
having an interest in the wastes in the nature of a tenancy in common: but he thought 
that could not be so considered in this case, because the land was vested in the feoffees in 
trust to permit the tenants of the manor to enjoy it in the same manner as when the soil 
was in the Crown; at which time it was clear that there only existed a right of common. 
Under these directions the jury found a verdict for the plaintiff. The defendant ob- 
tained a rule nisi calling on the plaintiff to show cause why there should not be a new 
trial on the ground of misdirection. 


Law, Topping and Lambe were to have shown cause against the rule, but the court 
desired to hear the other side. 


Wood and Holroyd in support of the rule. 


LORD KENYON , C.J.—There does not appear to be the least pretence for the owners of 
the houses claiming the soil in the wastes as tenants in common. At the trial they did 
not claim such a right, and the facts of the case negative it; nor has the defendant’s 
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claim to a right of common for an unlimited number of cattle, as annexed to his messuage 
only, any better foundation. 

To one argument urged on behalf of the defendant I cannot give my assent. It is 
said that a release of a right of common over part of the common is an extinguishment of 
the whole right of common and cases have been cited to that effect, but I should wish to 
examine those cases thoroughly before I subscribed to such a proposition, especially 
where all the commoners join in the release. A release by one commoner of his right 
over part of the common may possibly operate as a release of his right over the whole, 
but if that were the consequence of a release by all the commoners, there would long 
ago have been an end of almost all the rights of common throughout the kingdom. 
But the determination of that question one way or the other, will not affect this case. 
Nothing can be clearer than that the parties claiming under this feoffment can only claim 
aright of common. In the common case where the lord of a manor conveys away part 
of the wastes to a third person, though the right of ownership of the soil changes hands, 
the right of common still subsists in the commoners as well over that part of the wastes 
that the lord has conveyed away as over that part that he retains in his own hands. 
But this deed of feoffment is cautiously drawn to avoid all disputes. It is said that this 
is a use executed in the feoffees, but that use is as to the right of the soil and the right 
of comnion is an easement over the soil. They are collateral rights, and may exist in 
different persons. The right of the commoners under that deed is to be exercised as it 
had been formerly ; and that right was a right of common to be measured by levancy and 
couchancy. It is contended, however, on the part of the defendant, that the owner of 


a messuage only within this district, or the owner of a messuage with only a square yard 


of land annexed to it, may collect as many cattle as he can from all parts of the kingdom, 
and stock them on this common: but such a right of common cannot in law exist. Jam, 
therefore, of opinion that the directions of the learned judge were rightly given. 


GROSE, J.—The right now claimed by the defendant to the soil, as a tenant in common, 
was not set up at the trial; and it is inconsistent with the feoffment. By that deed the 
tenants of the manor were to use and enjoy the commons and turf moors “‘as formerly 
they had done or been accustomed to do.”” Then how had the commoners been accus- 
tomed to enjoy this right? By law they could only enjoy it as commoners, for cattle 
levant and couchant. Therefore, there is no pretence to say that the owner of a house 
without land, has a right to turn on any number of cattle, without regard to levancy 
and couchancy. 


LAWRENCE, J., having tried the cause, declined giving any opinion now. 


LE BLANC, J.—This is an action on the case, brought by the plaintiff for a surcharge 
of common by the defendant ; and the plaintiff declares on his possession of the right of 
common by virtue of a messuage and land of which he is possessed, alleging that the 
defendant interrupted him in that right. The objections made by the defendant are: 
(i) as to the manner in which the plaintiff claims his right ; and, (ii) with respect to the 
right of common claimed by himself. But the plaintiff declared on his possession ; and 
at the trial he clearly proved his enjoyment of the right of common which he claimed in 
his declaration. It also appeared that the defendant had turned out on this common a 
number of cattle which were not levant and couchant on any land that he possessed within 
the parish, but which he had brought from other parishes., In this situation the plaintiff 
was entitled to a verdict, unless the defendant could support his claim to a right of 
common for any number of cattle without stint, by reason of his possession of an ancient 
messuage. 

This manor was formerly in the Crown; and in consequence of an adventurer ste pping 
forward, who engaged to drain this large tract of land, he was to receive a certain pro- 
portion of the land in severalty, over which the commoners were to have no right of 
common; and the rest of the land was to be drained for the use of the commoners. In 
order to carry this into effect, the deed of feoffment was executed, by which certain 
parts of the commons were conveyed to feoffees by way of use executed in them, but is 
trust to permit the tenants, etc., to use and enjoy the common in the same manner as 
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they had formerly done. The argument now urged on behalf of the defendant is, that A 
by this feoffment the enjoyment of the common by the commoners was to be in the same 
manner as before, that since that time they have in fact enjoyed it by turning on any 
number of cattle they pleased without regard to levancy and couchancy, and that this 
was strong evidence to show that before that time they had been accustomed so to 
enjoy the right of common. Admitting that evidence of subsequent usage would be 
evidence of prior usage, yet the language of this deed must be understood as confining DB 
the enjoyment of the common to the manner in which the commoners had before been 
legally accustomed to enjoy it, and not to the manner in which many persons had enjoyed 

it by usurpation, as is frequently the case. It is clear from the decree in 1631, and. the 
feoffment which was made in consequence of it, that before that time these persons held 
and enjoyed these wastes as commoners ; and if so, they could only enjoy that right sub- 
ject to those restraints and limitations that the law imposes on commoners. Whether C 
the right conveyed by that deed was a legal or only an equitable right, is immaterial in 
this action, because the plaintiff has declared on his possession. It is equally immaterial 
whether the defendant’s right be a legal or an equitable right, because he has surcharged 
the common by putting on more cattle than he had a right to do. The feoffment only 
conveyed a right to the commoners to use the common as they had enjoyed it before. 
That right may be measured by levancy and couchancy ; and as the defendant did not D 
use the common in right of any messuage and land in the parish on which the cattle could 

be levant and couchant, he surcharged the common. Therefore, I perfectly concur in 
the opinion given by the learned judge at the trial. 


Rule discharged. Judgment for plaintiff. 
i 





CHEETHAM v. HAMPSON 


[Court oF KinG’s Bencu (Lord Kenyon, C.J., Ashhurst and Buller, JJ.), June 30, 
1791] ) 
[Reported 4 Term Rep. 318; 100 E.R. 1041] 

Boundary— F ence— Repair— Duty of occupier. G 
An action for not repairing fences whereby another party is damnified can only be 
maintained against the occupier and not against the owner of the fee who is not in 
possession, for (per Lorp Kenyon, C.J.), it is so notoriously the duty of the actual 
occupier to repair the fences and so little the duty of the landlord, that, without 
any agreement to that effect, the landlord may maintain an action against his tenant 

for not so doing, on the ground of the injury done to the inheritance. H 


Notes. Considered: Russell v. Shenton (1842), 3 Q.B. 449; J'odd v. Flight, [1843-60] 
ieee 745. Referred to: Gwinnell v. Famer (1875), L.R. 10 C.P. 658 
8 to repair of fences, see 3 Hatspury’s Laws (3rd Edn.) 370 et se on liabili 
| 1 ; J ‘ q.; as to liability of 
a landlord for nuisance, see 23 Hatspury’s Laws (3rd Edn.) 570 et seq. ; and for a 
see 31 Dicrst (Repl.) 380 et seq., 36 DiaErst (Repl.) 318 et seq. a 
Case referred to: ] 
(1) Roswell as Prior (1701), Holt, K.B. 500; 12 Mod. Rep. 635; 90 E.R. 1175; sub 
nom. Kosewell v. Prior, 1 Ld. Raym. 713; 2 Salk. 460: 6 M ‘Re 
Digest (Repl.) 318, 640. : RRS Ee ab ee 
Also referred to in argument : 
Star v. Rookesby (1710), 1 Salk. 335; 91 E.R. 295, Ex. Ch. ; 7 Digest (Repl.) 297, 182 


Holbach v. Warner (1623), Cro. J RA ‘ 7 
a ed ( ), Cro. Jac, 665; Palm. 331; 79 E.R. 576; 7 Digest (Repl.) 
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Rule Nisi obtained by the defendant to set aside a verdict in favour of the plaintiff and 
enter a nonsuit in an action on the case against the defendant, who was owner of the 
fee, for not repairing the fences of a close, whereby the plaintiff suffered damage. 

At the trial before THomson, B. at Lancaster Assizes, it appeared that another person 
was tenant in possession under the defendant ; whereupon it was objected that the action 
did not lie against the present defendant. The learned judge would not nonsuit the 
plaintiff, and a verdict was taken for him; but he gave leave to the defendant’s counsel 
to move the court to set that verdict aside and to enter a nonsuit, if they should be of 
opinion that the objection was well founded. A rule nisi having been obtained for that 
purpose. 

Law showed cause against the rule. 

Serjeant Cockell for the defendant. 


LORD KENYON, C.J.—It is clear that this action cannot be supported against the 
owner of the inheritance, when it is in the possession of another person. It is so not- 
oriously the duty of the actual occupier to repair the fences, and so little the duty of the 
landlord, that, without any agreement to that effect, the landlord may maintain an 
action against his tenant for not so doing, on the ground of the injury done to the in- 
heritance : and deplorable, indeed, would be the situation of landlords, if they were liable 
to be harassed with actions for the culpable neglect of their tenants. 


ASHHURST, J., declared himself of the same opinion. 


-BULLER, J.—With respect to Rosewell v. Prior (1), which is the only case cited of an 
action of a similar nature maintained against the owner out of possession, it is very. 
distinguishable from the present case; for there the owner let the premises with the 
nuisance complained of, which had been before erected upon them. That, therefore, 
was a misfeasance of which he himself had been guilty; and, say the court, his demise 
affirmed the continuance of the nuisance, and, therefore, might be said to be a continu- 
ation of it by himself; and whatever construction the word tenentes may bear in the old 
entries in real actions, that will not effect the present question, which arises on a posses- 
sory action on the case against a wrongdoer. The simple question is whether the land- 
lord can in any sense be called a wrongdoer, because of the neglect of his tenant to repair. 
The instances of such actions as the present against owners, are where the tenentes and 
occupatores were the same; but the action lies against them only in the latter capacity. 

Rule absolute. 
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ASTLEY v. WELDON 


[Court oF ComMon PLEAS (Lord Eldon, C.J., Heath, Rooke and Chambre, JJ.), 
January 27, 1801] 
[Reported 2 Bos. & P. 346; 126 E.R. 1318] 


Contract—Breach—Damages—Liquidated damages or penalty—Damages less than 
sum stipulated payable on face of instrument—Sum payable on breach of several 
obligations. 
By articles of agreement between the plaintiff and the defendant, the plaintiff 

agreed to pay the defendant £1 11s. 6d. a week to perform at theatres and her expen- 
ses of travelling from one theatre to another, and the defendant agreed to perform 
at the theatres such things as were required by the plaintiff, attend at the theatre 
beyond the usual hours on any emergency and at rehearsals or be subject to such 
fines as were established at the theatres, be at the theatre half an hour before the 
performance began, abide by the regulations of the theatres, and pay all the fines. 
Both parties agreed that “either of them neglecting to perform that agreement should 
pay to the other £200”. In an action on this agreement in respect of several 
breaches, the plaintiff was awarded damages of £20. Onan application by the plain- 
tiff that judgment be entered in his favour for £200, on the ground that this sum 
mentioned in the argument was liquidated damages, 

Held: the sum £200 was in the nature of a penalty, not of liquidated damages. 

Per Lord Eldon, C.J.: Where a doubt is stated whether the sum inserted be intended 
as a penalty or not, if a certain damage less than that sum is made payable upon 
the face of the same instrument, in case the act intended to be prohibited be done, 
that sum shall be construed as a penalty. 

Per Heath, J.: Where articles contain covenants for the performance of several 
things, and then one large sum is stated at the end to be paid upon breach of per- 
formance, that must be considered as a penalty. But where it is agreed that, if a 
party do a particular thing, such a sum shall be paid by him, then the sum stated 
may be treated as liquidated damages. 

Per Chambre, J.: There is one case in which the sum agreed must always be con- 
sidered as a penalty, and that is where the payment of a smaller sum is secured by a 
larger. 


Notes. Considered: Reilly v. Jones (1823), 1 Bing. 302; Kemble v. Farren, [1824-34] 
All E.R.Rep. 641; Galsworthy v. Strutt, [1843-60] All E.R.Rep. 515; Re Newman, Ex 
parte Capper (1876), 4 Ch.D. 724; Wallis v. Smith (1882), 21 Ch.D. 243; Elphinstone 
v. Monkland Iron and Coal Co. (1886), 11 App. Cas. 332. Referred to: Edwards v. 
Williams (1813), 5 Taunt. 247; Barton v. Glover (1815), Holt, N.P. 43; Orisdee v. Bolton 
(1827), 3 C. & P. 240; Denton v. Richmond (1833), 1 Cr. & M. 734; Boys v. Ancell (1839), 
5 Bing.N.C. 390; Beckham v. Drake (1849), 2 H.L.Cas. 579; Ranger v. Great Western 
Rail. Co, (1854), 5 H.L.Cas. 72; Reynolds v. Bridge (1856), 6 E. & B. 528; Catton v. 
Bennett (1884), 51 L.T. 70; Law v. Redditch Local Board, [1891-4] All E.R.Rep. 891; 
Ward v. Monaghan (1895), 59 J.P. 392. , 
As to the distinction between liquidated damages and a penalty, see 11 Hatspury’s 
STATUTES (3rd Edn.) 298-302; and for cases see 17 DicEsT (Repl :) 148 et seq. 


Cases referred to: 


(1) Sloman v. Walter (1783), 1 Bro.C.C. 418; 28 E.R. 1213. L C.; 20 Di ; 
gad » L.C.; 20 Digest (Repl.) ; 
(2) San v. Peterson (1772), 2 Bro. Parl. Cas. 436: 1 E.R. 1048 ; 2 Digest (Repl.) 59 
V8 : ico 
(3) Ponsonby v. Adams (1770), 2 Bro. Parl. Cas 431; 1 E.R. 1044 i 
9 a. . aril. Uas. 3 Pe ath > Het > 31 
(Repl.) 249, 3834. ose 


(4) Lowe v. Peers (1770), 4 Burr. 2225: Wi : ae 
east (1770), 4 Burr. 2225; Wilm. 364; 98 E.R. 160; 12 Digest (Repl.) 
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(5) Fletcher v. Dyche (1787), 2 Term Rep. 32; 100 E.R. 18; 17 Digest (Repl.) 162, 597. 

(6) Roy v. Duke of Beaufort (1741), 2 Atk. 190; 26 E.R. 519; 17 Digest (Repl.) 160 
574. ; 

(7) Hardy v. Martin (1783), 1 Cox, Eq. Cas. 26; 1 Bro.C.C. 419, n., 29 E.R. 1046; 
17 Digest (Repl.) 410, 2156. 


Action of assumpsit for breach of an agreement. 

The declarations stated an agreement between the plaintiff and the defendant whereby 
the plaintiff in consideration of the services of the defendant therein mentioned agreed 
to pay her during the term of three years the sum of £1 11s. 6d. per week, and to pay her 
travelling expenses in her removal at the usual seasons of the year from the plaintiff "s 
theatres in London, Liverpool, and Dublin, or elsewhere, save and except her extra 
luggage, which was to be paid for by Herself; and the defendant in consideration of such 
weekly salary agreed that she would during the said term of three years, at the usual 
and accustomed time or times in each day and at all other times when required by the 
plaintiff or his assigns to the best of her judgment power and ability do and perform on 
the respective theatres of the plaintiff all and every such matters and things as might 
from time to time be required of her as a performer or otherwise by the plaintiff or his 
assigns in the several public performances to be from time to time exhibited on the several 
stages of the respective theatres of the plaintiff either in England, Ireland or Scotland, 
when, and as often as need or occasion should be or require and when directed or re- 
quested thereto by the plaintiff or his assigns; he the plaintiff thereby agreeing to find 
fit and proper theatrical dresses for the occasion. Likewise it was thereby further cov- 
enanted and agreed on between the parties aforesaid that she, the defendant, should and 
would during the said term thereby agreed on over and above the usual and customary 
hours of attendance and on any emergent occasion attend as well as assist at either of 
the said theatres of the plaintiff in forwarding the several performances as well as attend 
all rehearsals at the respective theatres of the plaintiff or subject herself to the payment 
of the fines and forfeitures established in the respective theatres. Also that the defen- 
dant should and would on every night’s public performance at the respective theatres 
and before the performance attend and be there at least one half-hour before such public 
performance should begin unless permission should be had and obtained from the plaintiff 
or his assigns in writing to the contrary. Further that the defendant should in all things 
conform to and duly comply with and abide by the several rules and regulations of the 
respective theatres in every respect in common with the several performers employed 
therein ; and likewise pay all fine or fines that might become due and payable by means 
of any forfeiture or other matter cause or thing whatsoever. 

It was provided that the plaintiff should have power to determine the agreement by 
notice in writing, and that if any of his theatres should be shut on particular occasions 
therein specified or the defendant should be prevented from attending, the plaintiff 
should be at liberty to deduct a proportionable part of her salary, and that if the plaintiff 
should be minded to shut up his theatres sooner than the usual season, for a period not 
exceeding a month, he should be at liberty to stop the defendant’s salary, she being at 
liberty to perform elsewhere ; but that if either of his theatres should remain shut for 
more than a month during the usual season, then the agreement should bé at an end. 

Lastly it was thereby agreed on by and between the parties that either of them neg- 
lecting to perform that agreement according to the tenor and effect and the true intent 
and meaning thereof should pay to the other of them the full sum of £200 of lawful money 
of Great Britain to be recovered in any of His Majesty’s courts of record at Westminster. 
The declaration then stated, that in consideration that the plaintiff had undertaken to 
perform all things in the said agreement on his part to be performed the defendant under- 
took to perform all things therein on her part to be performed, by virtue of which agree- 
ment the defendant was afterwards received into the plaintiff’s service on the terms 
therein mentioned. It then averred, that although the plaintiff was willing that the 
defendant should remain in his service during the whole term and had performed every- 
thing on his part to be performed yet (protesting that the defendant had performed 
nothing on her part to"be performed) the defendant did not during such part of the said 
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term of three years as was then elapsed, at the usual and accustomed er: gi 8 
the plaintiff’s theatres, but on the contrary refused to perform such t action Baca 
exhibited on the stage of one of the theatres in the said agreement aii ponies" 
standing the plaintiff had provided proper theatrical dresses, contrary to ae Pei 
effect of the said articles of agreement and the promise and undertaking of the : oe ae 
so by her made as aforesaid and in breach and violation thereof. Further tha ‘ 
defendant did not attend at the respective theatres half an hour before the 8 at 
performances began, but on the contrary refused to attend and absented herself eee ou . 
leave, contrary to the agreement. And further that the defendant voluntarily withdrew 
herself from the service of the plaintiff for a long time during which she refused to per- 
form at his theatres in the public performances which were legally exhibited during that 
period. By means of which and by force of the articles of agreement and the promise 
and undertaking of the defendant so by her made as aforesaid she became liable to pay 
to the plaintiff the sum of £200 in the said articles mentioned, of which she had notice 
and was requested to pay, but refused, to the plaintiff’s damage of £200. The defendant 
pleaded non assumpsit. ae. F 

The cause was tried before Lorp ELpon, C.J., at the Westminster sittings in last 
Trinity Term, when the agreement having been proved, and that the defendant absented 
herself from the theatre, and evidence having been adduced to show that by the regula- 
tions of the theatre the performers were subject to certain small fines for late attendance, 
inebriety, etc., a verdict was found for the plaintiff with £20 damages ; but liberty was 
reserved to the plaintiff to enter a verdict for £200 if the court should be of opinion that 
the sum of £200 mentioned in the agreement was to be considered in the nature of liquid- 
ated damages. A rule nisi for that purpose was obtained accordingly. 


Serjeant Shepherd and Serjeant Best, in support of the rule. 
Serjeant Vaughan showed cause against the rule. 


LORD ELDON, C.J.—When this cause came before me at nisi prius, I felt as I have 
often done before in considering the various cases on this head, much embarrassed in 
ascertaining the principle upon which those cases were founded, but it appeared to me 
that the articles in this case furnished a more satisfactory ground for determining whether 
the sum of money therein mentioned ought to be considered in the nature of a penalty 
or of liquidated damages than most others which I had met with. 

What was urged in the course of the argument has ever appeared to me to be the clearest 
principle, viz., that where a doubt is stated whether the sum inserted be intended as a 
penalty or not, if a certain damage less than that sum is made payable on the face of the 
same instrument, in case the act intended be prohibited to be done, that sum shall 
be construed to bea penalty. Sloman vy. Walter (2 ) did not stand in need of this principle: 
for there by the very form of the instrument the sum appeared to be a penalty ; in which 
case a court of equity could never consider it as liquidated damages, but must direct an 
issue of quantum damnificatus. A principle has been said to have been stated in several 
cases, the adoption of which one cannot but lament, namely, that if the sum would be 
very enormous and excessive considered as liquidated damages, it shall be taken to be 
a penalty though agreed to be paid in the form of contract. This has been said to have 
been stated in Rolfe v. Peterson (2), where the tenant was restrained from stubbing up 
timber. But nothing can be more obvious than that a person may set an extraordinary 
value upon a particular piece of land, or wood, on account of the amusement which it 
may afford him. In this country a man has a right to secure to himself a property in 
his amusements : and if he chooses to stipulate for £5 or £50 additional rent upon every 
acre of furze broken up, or for any given sum of money upon every load of wood cut and 
stubbed up, I see nothing irrational in such a contract ; and it appears to me extremely 


difficult to apply with propriety the word “excessive” to the terms in which parties 
choose to contract with each other. 


There is, indeed, a class of cases in which courts of equity have rescinded contracts on 


the ground of their being unequal. It has been held, however, that mere inequality 
Is not a ground of relief; the inequality must be so gross that a man would start at the 
hare mention of it. Necessity in these cases seems to have obligéd the courts to admit 


Pp 





F 


thing such a sum shall be paid by him, there the sum stated may be treate 
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& principle nearly as loose as that to which I have before alluded. But with respect to 
Ponsonby v. Adams (3) the landlord may have set a value upon the residence of a par- 
ticular tenant on his estate ; and why should he not on that ground have stipulated that 
if such tenant should cease to reside there his rent should rise to £150? Both in Rolfe v. 
Peterson (2) and in Ponsonby v. Adams (3) I should have said that what was matter of 
contract bottomed on a good consideration should not be looked upon as penalty, but 
should be considered as rent reserved, or liquidated damages. In Lowe v. Peers (4) 
it is quite clear that the breach of promise of marriage was to be compensated for in 
damages : it was a contract that in case the party failed to perform his promise he should 
pay the sum of £1,000. Fletcher v. Dyche (5) is very strongly to the present purpose. 
In that case a bond in a penal sum was conditioned to perform certain work within a 
certain time, or to pay £10 for every week beyond that time. The £10 per week was 
secured by the penalty of the bond: and to have said that one term of a contract secured 
by a penal sum, should also be a penal sum, would have been absurd. Indeed, Lorp 
HaRDWICKE in Roy v. Duke of Beaufort (6) was of opinion that a person who had entered 
into a bond with a penalty of £100 if he poached, must have paid the £100 if he had 
committed any act which amounted to poaching. But suppose the duke had taken a 
bond in a penalty of £100 with condition that the obligor should not kill a partridge, or 
if he did, that he should pay £5. In that case it is most clear that the £5 must have been 
considered as liquidated damages. With respect to Hardy v. Martin (7), I do not under- 
stand why one brandy merchant who purchases the lease and goodwill of a shop from 
another may not make it matter of agreement, that if the vendor trade in brandy within 
a certain distance, he shall pay £600 ; and why the party violating such agreement should 
not be bound to pay the sum agreed for, though if such agreement be entered into in the ~ 
form of a bond with a penalty, it may perhaps make a difference. I must wish that the 
principle laid down by Lorp Somers in Prec. In CHAN. pp. 487, 488, had been adhered 
to. ; 

Let us then see what this case amounts to. It was contended at the trial that the 
last clause is not in the form of a penal bond. It is thus: “‘and lastly it is hereby agreed 
that either party failing to perform their undertaking shall pay to the other £200.” 
Prima facie this certainly is contract, and not penalty ; but we must look to the whole 
instrument. In consideration of the defendant’s services the plaintiff undertakes to pay 
her £1 lls. 6d. per week, and also her travelling expenses. It would be absurd to hold 
that, because the £1 11s. 6d. is a liquidated sum, therefore the plaintiff could not be called 
upon for more, and yet that in consequence of his non-payment of the defendant’s 
travelling expenses he should be liable to the whole sum of £200 because those expenses 
are not ascertained. Again, there are many instances of the defendant’s misconduct 
which are made the subject of specific fines by the laws of the theatre. Are we then to 
hold, that if the defendant happens to offend in a case which has been so provided for 
by those laws, she shall pay only 2s. 6d. or 5s., but if she offend in a case which has not 
been so provided for. she shall pay £200? I can find nothing in these articles which can 
satisfy mv min? judicially that the £200 is to be paid in one case and not in the other. 
The clauy is general and contains no exception. If that be so, Mletcher v. Dyche (5) 
is an authority strongly in point. 

It, therefore, does appear to me that the true effect of this agreement is to give the 
plaintiff his option either to proceed upon the covenants toties quoties, or upon the first 
breach to proceed at once for the £200 out of which he may be satisfied for the damage 
actually sustained, and which may stand as a security for future breaches. 


HEATH, J.—I am of the same opinion. It is very difficult to lay down any general 
principle in cases of this kind; but I think there is one which may be safely stated. 
Where articles contain covenants for the performance of several things, and then one 
large sum is stated at the end to be paid upon breach of performance, that must ig 
considered as a penalty. But where it is agreed that if a party do such a particu al 

d as liquidated 
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of increased rent, because it was said that the tenant was liable to distress. 


610 ALL ENGLAND LAW REPORTS REPRINT [1775-1802] All E.R. Rep. 


rally not to cut down the furze, and at the end of the 
lease a sum of money had been inserted to be paid in case of breach of performance of 
the covenants, that sum would have been in the nature ofapenalty. Itisa well-known 
rule in equity, that if a mortgage covenant be to pay £5 per cent. and 3 the interest be 
paid on certain days then to be reduced to £4 per cent. the Court of Chancery will not 
relieve if the early day be suffered to pass without payment ; but if the covenant be to 
pay 4 per cent and if the party do not pay at a certain time it shall be raised to £5 there 
the Court of Chancery will relieve. In the present case, by the laws of the theatre, 
the defendant was to pay a small sum in every case of absence, which proves that the 
sum to secure performance of the articles must be considered in the nature of a penalty. 


tenant had only covenanted gene 


ROOKE, J.—The determination of the court in construing this instrument must be 
guided by the intention of the parties. It appears very clearly from the stipulation 
that small sums of money should be paid in certain cases, that the parties considered 
the larger sum as a penalty. letcher v. Dyche (5) is very strong upon this head ; 
and is not to be distinguished from the present case. - 


CHAMBRE, J.—Though this in point of form is an action for damages, yet if the 
parties are to be considered as having stipulated for certain damages, the jury ought to 
have been directed to find damages to the amount of the whole sum so agreed for; 
and the effect of the case must have been the same as if the plaintiff had declared in debt 
fora penalsum. The jurisdiction of courts of equity in relieving on penalties is of very 
high antiquity. he legislature [Administration of Justice (1696) (8 & 9 Will. 3, c. 11, 
s. 8): repealed] has now adopted this practice and affords the same benefit to defendants 
in actions at law: and it has lately been settled that it is not matter of election in the 
plaintiff to proceed under the statute, but that the directions are compulsory, and must 
be pursued. 

The question is then, What is the fair presumable intention of the parties? I do not 
quarrel with any of the cases which have been cited. A man in possession of his own 
estate may set his own value upon the view, the timber, or other ornaments and con- 
veniences of the estate, and if he part with the possession, he may part with it on the 
terms that the tenant shall cultivate it in such a particular way, but if he vary from that 
mode of cultivation then so much additional rent shall be paid. J remember that Rolfe 
v. Peterson (2) was not thought altogether satisfactory at the time when it was decided : 
though I do not feel any objection to the determination. Lowe v. Peers (4) could not be 
considered as anything but a case of stipulated damages. There is one case in which the 
sum agreed for must always be considered as a penalty ; and that is, where the payment of 
a smaller sum is secured by a larger. In this case it is impossible to garble the covenants, 
and to hold that in one case the plaintiff shall recover only for the damages sustained, 
and in another that he shall recover the penalty: the concluding clause applies equally 
to all the covenants. If anything is to be collected from the form of this declaration, 
it should seem that the plaintiff meant to sue only for the damages actually sustained. 
Tf he had declared in debt and assigned breaches he would have been considered as having 
made his election to proceed under the statute and by varying the form of the action 
he shall not elude the statute. I rely’on the form of the instrument and on the statute of 
William. With respect to Hardy v. Martin (7), in which I was concerned, Lord Mans- 
FIELD upon the trial at law inclined to think it a case of stipulated damages: though I 
see by the printed report that it was considered otherwise in the court of equity. 
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DOE d. MITCHINSON v. CARTER 


[Court or Krxe’s Bencu (Lord Kenyon, C.J., Ashhurst, Grose and Lawrence, JJ.), 


November 23, 1798] 
[Reported 8 Term Rep. 57; 101 E.R. 1264] 


| 
4 
% Landlord and Tenant—Covenant not to assign without consent—Warrant of attorney 


| 


of the plaintiff, subject to the opinion of th 
of a lease which contained a covenant against 
under execution by the sheriff, the lessee having given a warran 


judgment. 


to confess judgment given by lessee—Sale of lease under execution by sheriff. 

A lessee who had covenanted not ‘‘to let, set, assign, transfer, make over, barter, 
exchange, or otherwise part with the indenture,” with a proviso that the landlord 
might in such a case re-enter, gave a warrant of attorney to confess judgment, on 
which the lease was taken in execution and sold. 

Held: the acts specified in the proviso were all to be done by the tenant himself; 
there was a distinction between acts done voluntarily and those passing in invitum ; 
a judgment signed under a warrant passed in invitum; and, therefore there was no 
forfeiture of the lease. - 


Notes. Relief against forfeiture is provided by s. 146 of the Law of Property Act, 


D 1925 (20 Hatspury’s Statues (2nd Edn.) 739). 


Applied: R. v. Robinson (1811), Wight, 386; Doe d. Goodbehere v. Bevan, [1814-23] 


All E.R.Rep. 706. Considered: Flight v. Salter (1831), 1 B. & Ad. 673. Applied: 
Croft v. Lumley, [1843-60] All E.R.Rep. 162. Considered: Jeffries v. Alexander (1860), 
8 H.L.Cas. 594; Re Farrow’s Bank, Ltd., [1921] All E.R.Rep. 511. Approved: Keeves 
v. Dean, Nunn v. Pellegrini, [1923] All E.R.Rep. 12. Referred to: Doe d. Norfolk v. 

E Hawke (1802), 2 East, 481; Weatherall v. Geering (1806), 12 Ves. 504; Doe v. Clarke 
(1807), 8 East, 185; Wilkinson v. Wilkinson (1819), 3 Swan. 515; Davis v. Eyton (1830), 
9 L.J.0.8.C.P. 44; Crosbie v. Tooke (1833), 1 My. & K. 431; Saltmarshe v. Hewett (1834), 
1 Ad. & El. 812; Avison v. Holmes, Penny v. Avison (1861), 1 John. & H. 530; Baily v. 
De Crespigny (1869), 10 B. & 8. 1. 


As to what can be seized in execution, see 16 Hatspury’s Laws (8rd Edn.) 45; and 


F for cases see 21 Dicrst (Repl.) 580. As to covenants against assignment of lease and 
tenant’s right to assign, see 23 Hatspury’s Laws (3rd Edn.) 629 et seq. ; and for cases 
see 31 Dicrst (Repl.) 629 et seq. 


Cases referred to: 


(1) Denn d. Lord Stanhope v. Skeggs (1781), cited in 8 Term Rep. at p. 59; 101 E.R. 
1266 ; 31 Digest (Repl.) 434, 5612. 

(2) Crusoe d. Blencowe v. Bugby (1771), 3 Wils. 234; 2 Wm. Bl. 766; 95 E.R. 1030; 
31 Digest (Repl.) 435, 5630. 

(3) Leonard’s Case (1583), 1 Dyer, 6 a, n.; cited in 2 Bulst. at p. 282 ; 31 Digest (Repl.) 
470, 5962. 

(4) More’s Case (1584), Cro. Eliz. 26; 1 And. 123; 1 Leon. 3; 78 E.R. 291; 31 Digest 
(Repl.) 433, 5602. ay, 

(5) Large’s Case (1587), 2 Leon. 82 ; 74 E.R. 376 ; 49 Digest (Repl.) 1181, 1088; 4 

(6) Goring v. Warner (1724), 2 Eq. Cas. Abr. 100; 22 E.R. 86, L.C.; 31 Digest (Repl.) 
435, 5621. 

(7) Dommett v. Bedford (1796), 6 Term Rep. 684; 3 Ves. 149; 101 E.R. 771; 5 Digest 
(Repl.) 710, 6788. ee 

(8) Roe d. Hunter v. Galliers (1787), 2 Term Rep. 133; 100 E.R. 72; 5 Digest (Repl.) 
707, 6176. 


Case for the opinion of the Court of King’s Bench in an action of ejectment. 


At the trial before BuLLER, J., at the Essex Assizes a verdict was found for the lessor 
e court whether there had been a forfeiture 


t assignment where the lease had been sold 
t of attorney to confess 


The lessor of the plaintiff, being seised in fee of the premises, demised them by lease 
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dated Sept. 28, 1784, to J. Braban. ‘The lease contained the following covenant and 


proviso : 

That Braban, his executors, administrators, or assigns, should not let, set, assign, 
transfer, make over, barter, exchange, or otherwise part with this indenture or the 
said messuage, lands, etc., hereby demised, or any part thereof, to any person or 
persons whomsoever, for all or any part of the said term, without the special licence, 
consent, and approbation of Mitchinson, his heirs or assigns, in writing. Provided 
always that if Braban, his executors, administrators, or assigns, or any of them, 
should let, set, assign, transfer, or make over this indenture or the premises hereby 
demised, or any part thereof, to any person or persons whomsoever, without the 
licence or consent of Mitchinson, his heirs or assigns, in writing ; or if all or any of 
the covenants, etc., on the part of Braban, his executors, etc., should not be by him 
or them paid, observed, etc., according to the true intent, etc., in either_of those 
cases it should be lawful for Mitchinson, his heirs and assigns, into and upon the 
messuage or tenement, farm, lands, etc., wholly to re-enter, etc. 


Braban entered into possession of the premises under this lease, and continued possessed 
of them until the entry of the defendant hereafter mentioned. A creditor of Braban for 


a just debt took from him a warrant of attorney to confess judgment, upon which a ~ 


judgment was accordingly entered up as of Michaelmas Term, 1797. Execution issued 
in the same term, and the lease was on Dec. 11, 1797, sold under such execution by the 
sheriff to the defendant, who was put into possession on Jan. 1, 1798, and continued so 
possessed. The defendant at the time of his purchase knew that the lease contained the 
covenant and proviso. 


Best for the plaintiff. 
Parnther for the defendant. 


LORD KENYON, C.J.—Generally speaking, the grant of an estate carries with it all 
legal incidents, and, therefore, the grantee has a right to sell and convey it, unless he be 
controlled by the terms of his grant. 

In Denn d. Lord Stanhope v. Skeggs (1) LonD MANSFIELD, C.J., seems to have doubted 
on this ground whether or not the covenant that the executors of the tenant should not 
assign were void as being inconsistent with the thing granted: but in so doubting, his 
Lordship probably overlooked the maxim modus et conventio vincunt legem; though, 
indeed, that maxim is to be taken with some qualification, for a grantor when he conveys 
an estate in fee, cannot annex a condition to his grant not to alienate, nor, when he con- 
veys an estate tail, a condition not to bar the entail. Such restrictions are imposed to 
prevent perpetuities : but, short of that restriction, both parties to a contract may model 
it in what manner they please. Although, therefore, the grant of an estate prima facie 
carries with it all legal incidents, that grant may be modified according to the wish of 
the parties ; and when we are considering the rights of the grantee, it is necessary to see 
what restraints have been imposed on him. That covenants may be introduced into a 
lease to prevent the term passing under a commission of bankruptcy, or being taken in 
execution against the tenant, seems to be admitted ; and I know that aol covenants are 
now become very usual. In Crusoe d. Blencowe v. Bugby (2), Dz Grey, C.J., said that 
the courts of Westminster have always watched with a great deal of ae to see if the 
particular case fell within the restraint imposed upon the tenant; if not, the partv h 
those legal incidents belonging to the estate, and may dispose of rf Ee 

What are the words used in this lease? They are that the lessee shall not let, set, assi 
transfer, make over, barter, exchange, or otherwise part with, the dente or ih 
premises demised. But these are all acts to be done by the tenant himself, and I ad ; 
the distinction relied upon by the defendant’s counsel between those acta which ‘b 
party does voluntarily and those that pass in invitum. J udgments in contemplati : 
of law always pass in invitum, and I see no difference between a judgment that is obtai at 
in consequence of an action resisted and a judgment that is signed under a war a : f 
attorney, since the latter is merely to shorten the process and to lessen the e ex of 
the proceedings. If the warrant of attorney itself had been a specific lien on cee 
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that perhaps would have come within the words of this covenant: but it only gave the 
creditor power to enter up judgment against the tenant, and, non constat, that it would 
be followed up by the term being taken in execution under that judgment. Unless we 
were to carry this further than the words, I do not think that this was an alienation within 
the meaning of the covenant. In the course of the argument it was said that the granting 
of a lease was a stipulation of confidence. As between the parties themselves it is so 
so much that the tenant’s liability on his covenant to pay rent subsists during the con- 
tinuance of the lease notwithstanding he may become a bankrupt and be deprived of all 
his property: but there is no personal confidence in the assignee of the lessee ; and when 
he parts with the lease he also gets rid of his liability. On the whole, therefore I cannot 
forbear thinking that this is not a breach of the condition or proviso for seantry the 
term having been taken in execution against the tenant in invitum. If I enfertaiind 


any doubts, I should wish to hear the case argued again; but I confess I have for some 


time considered this point as being at rest. 


ASHHURST, J.—There are so many difficulties in the Case, that I wish to have it further 
considered. There seems to be a hardship on each side: on the landlord, who may lose 
the tenant in whom he placed confidence; and on the creditor of the lessee, who 
perhaps gave him credit on his possession. The present inclination of my opinion is that 
this is not a breach of the condition: but I desire time to consider of the case. 


GROSE, J.—The cases on this subject do not quite agree in deciding what is a breach 
ofa condition of this kind. The words in this covenant rather point to some act to be 
done by the tenant himself: but the giving of a warrant of attorney did not specifically - 
operate on this property. If it had been given for this purpose, perhaps in equity it 
would have been considered as a fraud on the covenant in the lease. But the material 
consideration here is that there is no proviso that the lease shall be void in case of the 
insolvency or bankruptcy of the lessee; and as such a proviso is frequently inserted in 
modern leases, the omission of it in this case is strong to show that the parties did not 
intend that this should be a forfeiture of the lease. In Crusoe d. Blencowe v. Bugby (2) 
the court said that “‘the lessee becoming a bankrupt, was a doing or putting it (the term) 
away ;’’ so ‘being in debt by confessing a judgment, and having the term taken in exe- 
cution, was the like;’’ but said that ‘‘none of these amounted to an assignment.” If 
the words in this proviso were only inserted to guard against an assignment by the party 
himself (and it seems to me that they were) then, according to the above case, there has 
been no assignment in this case, and consequently no breach of the condition. 


LAWRENCE, J.—If the court should ultimately be of opinion that this is not a for- 
feiture of the lease, and I think that is the better opinion, this will be the first case in 
which the point is so decided. This question has been agitated at various times. So far 
back as in 1 Dyzr 6 a [Leonard’s Case (3)]| there is this note in the margin: 


‘‘A man leased for years, upon condition that the lessee should not assign it over : 
the lessee acknowledged a statute ; the term is extended ; WALTERs cited this, resol- 
ved to be a breach of the condition, although they come in in the post, and by act of 


law.” 
© 


In the case in 1 And. 124 [More's Case (4)], there was a difference of opinion among the 
judges. It was said by one of them, that if land be leased on condition not to assign, and 
the lease be taken in execution by reason of a judgment or recognisance, it is not a for- 
feiture: but this was denied by another of the judges, who said that the execution was 
itself a forfeiture ; to which the reporter adds ‘‘ which is hard, as it seems.” The same 
case is also reported in 1 Leon. 3; according to which Preriam, J., and Meapg, J., held 
that it was not an alienation against the condition. In Large’s Case (5), where a man 
devised lands to his wife until his son William attained the age of twenty-two, and then 
the remainder of part of the lands to his two sons A. and John, on condition that if any 
of his sons should sell any part before William attained the age of twenty-two, he should 
lose the lands, etc., it was said (2 Leon. at p. 83): 
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“Tf the devisee had entered into a statute to the value of the land leased, by the 
intent of the will the same had been a sale; and such was the opinion of the whole 


court.” 


These are the earliest cases on this subject; the later cases have been mentioned in the 
argument. That of Goring v. Warner (6), which was cited from 2 Eq. Cas. Abr. 100, is 
also in 7 Vin. Abr. 85, pl. 9, where Lorp MACCLESFIELD said: “* I do not think this is a 
breach of the proviso or condition at law; but whether it be so or not, I think this is a 
proper case for relief in a court of equity.” Dommett v. Bedford (7) is very distinguishable 
from the present case, for there it was the testator’s intention that the annuity should be 
paid to the annuitant so long only as the latter should be able to receive it ; and when the 
bankrupt could no longer receive it, there was an end of the term for which the annuity 
was given. With regard to Roe d. Hunter v. Galliers (8) it was directly contrary to the 
opinion given by LoxpD MACCLESFIELD in Goring v. Warner (6), because it was there held 
that a covenant that the lease should be void in case the lessee became a bankrupt, was 
good. 

Looking through all these cases, it does not appear that this precise point has been 
decided. According to what was said in Crusoe d. Blencowe v. B ugby (2), this would be 
a putting away, or parting with, the estate, and then it would be a forfeiture: but if 
the courts rather lean against such restraining covenants and conditions, then I think 
there is no forfeiture in this case, because all the words used in this lease point at some 
act to be done by the tenant himself. Ifit had been stated that the warrant of attorney 
was given for the express purpose of having the term taken from the tenant, it would 
have been a forfeiture of the lease ; but the mere giving of a warrant of attorney does not 
imply that such was the tenant’s object ; it might as well be argued that the giving of a 
bond, which might lead to a judgment and execution on which the term may be taken 
was a forfeiture. 

On the whole, therefore, I think that the safest way of deciding this question is to look 
on the terms of the lease ; and according to those, it does not appear that the tenant has 
done any act to create a forfeiture. This determination will not be productive of any 
mischievous consequences, because the parties may always stipulate (if they please) 
that the lease shall cease and be determined, in case of the bankruptcy or insolvency of 
the lessee. Although at first I had some doubts on this case, I have now no hesitation 
in agreeing that there must be judgment in favour of the defendant. 


ASHHURST, J.—I am satisfied with the reasons given by the Bench, and I concur 
in opinion with the rest of the court. 


Judgment for defendant. 
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D’AGUILAR »v. D’AGUILAR 


(Consistory Court or LoNpon (Sir William Scott), November 5, 1793] 
[Reported 1 Hag. Ecc. 773: 1 Hag. Con. 134, n.; 162 E.R. 748] 
Divorce—Cruelty—Harshness coupled with physical hazard to wife—Relevance of age 
and habits. 
Although ill-treatment and behaviour amounting to a great degree of harshness 
may not alone constitute legal cruelty, yet they do so when coupled with physical 
hazard to the wife. 
Cruelty may be relative, depending on the age, habits, etc., of the party. 


Divorce—Condonation—Unwilling return to matrimonial home by wife—Absence of 
cohabitation. 

A wife’s unwilling acquiescence in a return to live in the same house but without 

cohabitation does not amount to condonation of previous offences by the husband. 


Notes. Considered: Durant v. Durant, [1824-34] All E.R.Rep. 459; Snow v. Snow 
(1842), 2 Notes of Cases Supp. I; Curtis v. Curtis (1858), 1 Sw. & Tr. 192; Russell v. 
Russell, [1895-9] All E.R.Rep. 1. Followed: Beard v. Beard, [1945] All E.R. 306. 
Referred to: Neeld v. Neeld (1831), 4 Hag. Eccl. 263; Clowes v. Jones (falsely calling 
herself Clowes) (1843), 3 Curt. 185; Dysart vy. Dysart (1847), 1 Rob. Eccl. 470; Saunders v. 
Saunders (1847), 1 Rob. Eccl. 549; Gale vy. Gale (1852), 2 Rob. Eccl. 421; Sopwith v. 
Sopwith (1861), 2 Sw. & Tr. 160; Cooke v. Cooke (1863), 3 Sw. & Tr. 126 ; Collins v. Collins 
(1884), 9 App. Cas. 205; Moss v. Moss, [1916] p. 155; Cramp v. Cramp and Freeman; 
[1920] All E.R.Rep. 164; Richardson v. Richardson, [1949] 2 All E.R. 330; Jamieson 
v. Jamieson, [1952] 1 All E.R. 875; Roe v. Roe, [1956] 3 All E.R. 478; Burch v. Burch, 
[1958] 1 All E.R. 848. : 

As to cruelty generally, see 12 Hatspury’s Laws (3rd Edn.) 269 et seq. ; as to express 
or implied condonation, see ibid. 304, 305; and for cases see 27 Dicrst (Repl.) 293 et 
seq., 395 et seq. 

Cases referred to: 

(1) Worsley v. Worsley (1730), 2 Lee, 572; 161 E.R. 444; 27 Digest (Repl.) 411, 3394. 

(2) Lady Ferrers v. Lord Ferrers (1791), 1 Hag. Con. 130; 1 Hag. Ecc. 781, n.; 161 
E.R. 500; 27 Digest (Repl.) 396, 3263. 

(3) Waring v. Waring (1813), 2 Hag. Con. 153 ; 2 Phillim. 132; 161 E.R. 699 ; 27 Digest 
(Repl.) 309, 2574. 

(4) Bray v. Bray (1828), 1 Hag. Ecc. 163; 162 E.R. 543; 27 Digest (Repl.) 308, 2552. 

Suit for separation by the wife on the ground of the husband’s cruelty and adultery ; 


Dr, Nicholl and Dr. Swabey for the wife : 
Dr. Arnold and Dr. Laurence for the husband. 


SIR WILLIAM SCOTT.—This is a cause of separation for cruelty and adultery brought 
by the wife against the husband. The marriage took place in March, 1767, according 
to the rites of the Jewish nation, both parties being Jews. The court does not remember 
any proceeding between such parties in a case of this nature, but whether there have been 
or not, there is no doubt that the suit may be entertained. 

The marriages of Jews are expressly protected by the Marriage Act, 1753 (26 Geo. 2, 
c. 26) [see ss. 25, 26(1)(d) of the Marriage Act, 1949] and persons of that persuasion are as 
much entitled to the justice of the country as any others; for I take the doctrine to be 
that all persons who stand in the relation of husband and wife, in any way the law 
allows, as by a foreign marriage or by a domestic marriage not contrary to law, have a 
claim to relief on the violation of any matrimonial duty. 

Jews in this country have the same rights of succession to property and of adminis- 
tration as other subjects, and they come to the ecclesiastical court in order to have such 
rights secured. Many of them are possessed of considerable personal property, and they 
have the same right to transmit it as others. It would be hard, then, if they had not the 


616 ALL ENGLAND LAW REPORTS REPRINT {1775-1802| All E.R. Rep. 


same mode of securing the legitimacy of their children and, consequently, if the — 
rights of divorce did not belong to them. I have, therefore, no doubt that it is the duty 
of the court to entertain such a suit between Jews as between others of a different per- 
rin eee comes before me simply on the evidence on the libel. Nothing has been 
pleaded by the husband in contradiction or explanation. On the admission of the libel, 
the court directed the part relating to the property to be reformed, thinking that it 
might embarrass the court by leading to an inquiry into matters impertinent and Tt 
within its cognisance. [Article 8 of the libel alleged that the husband had taken the wife 8 
separate property—clothes, jewels, ete. ...] Other parts were ordered to be struck out 
as too minute and particular, not because I thought that debarring the wife of her fair 
indulgencies was irrelevant, but because facts, when too minutely pleaded, carry a ridicu- 
lous appearance. ‘To consider, then, what appears in evidence. . 

Mr. Pereira, the executor of the first husband of the wife, is a witness to whom there 
is no objection. His account of the manner of habitual harshness and incivility: 


‘‘Tthe witness] observed that in the first week after their marriage, he treated her 
with great harshness ; spoke in a loud imperious tone ; his manner was so disgusting, 
that witness ceased to visit them; his manner was contemptuous; it brought tears 
into her eyes.”’ 


Mrs. Kahlen confirms this account. It is true that in 1770, this witness was very 
young. Itis along time ago and much observation has been made on her minute testi- 
mony but, looking at the facts to which she deposes, I think it not improbable they may 
have made that exact and lasting impression to which she swears. It is truly said that 
her evidence as to a fact which occurred when she was nine years old would be received 
with caution even at the moment. All the court has to consider is, however, whether 
the witness gives an account on which it can judicially depend. Her account of his general 
treatment is: 


“She was often at the house ; he treated his wife so cruelly as, at that time, to im- 
press her mind with the idea that he was an ill-natured man; he treated her in the 
harshest manner. ‘Bitch,’ and ‘damnation seize your blood,’ were frequent 
expressions. She at length avoided going.”’ 


These two witnesses together describe such general ill-treatment and behaviour as to be 
highly improper, and which amount to a great degree of harshness—although, perhaps, 
not alone sufficient for the court to take hold of. 

There are two facts on which the court is bound to interpose. Mrs. Kahlen says: 


“One day at dinner, D’Aguilar quarrelled with the servant, was then sulky, then 
flew into a passion with his wife without provocation, and pushing the deponent 
aside, he threw the fire-screen with violence at his wife, saying ‘Damnation seize your 

- blood.’ Deponent believes it would probably have killed, if it had struck her ; She 
was alarmed and ran to her aunt’s house.” 


The fire-screen then was thrown with an intention to strike, and with a violence which 

would have endangered the person. _It is said that no other witnesses have been 

examined, but it does not appear that any were spectators, or if spectators, that they 

are alive. This, therefore, is an act which the law considers direct cruelty, and I see no 

improbability that it should make an indelible impression on the mind and memory of 

a child. Moreover, the account corresponds with the husband’s character. 
Another fact is spoken to by Pereira and Linneard. The former says: 

“In December, 1772, Lady D’Aguilar came to his co-executor, complained that 
her husband had beaten her; she showed her arm ; it was bruised; he advised her to 
swear the peace against him, which she-did; and bail was given.”” 

Linneard deposes : 
‘At the end of 1772, or in the beginning of 1773, she came to her aunt complaining 


her husband had beaten her; her arm was bruised from the shoulder to the elbow 
and black as if mortified. She continued ill a considerable time.” 


, 
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I am at least satisfied that articles of peace were exhibited against him and that bail was 
given. 

It is said that these facts are remote. They are so, but the court is to consider that 
as a fair reason why the witnesses relate them with less precision and distinctness. IfI 
am satisfied the evidence is substantially true, that is all I can require. Again, it is 
objected that there is no evidence but the declarations of the party herself and that there 
might be other cause for her bruises. But these declarations are supported by the 
appearance of the body and by her act in going to the magistrates. The conduct of 
the husband likewise confirms this representation for he might have made a defence 
before the magistrates and might have given an allegation in this court, showing that 
the bruises were the effect of another cause. But no such explanation has been offered. 
From the conduct of both, I think I am well founded in drawing the inference that this 
act did happen as she described at the time. This fact, then, was such gross violence 
as would entitle the wife to that security which this court can give. 

It is objected, however, that as no application was-made to the ecclesiastical court, 
the inference is that there was no ground for complaint. The subsequent history 
proves that she would have consulted her own interest better if she had resorted here; 
but it has never been held that a woman’s not coming raises even a presumption against 
the truth of such an occurrence. There may be many reasons against such a course, 
and here the conduct of this lady is accounted for by the voluntary separation being 
acquiesced in. 

A very indistinct account is given of a subsequent cohabitation for a short time, but 
there is sufficient to satisfy me that they did again shortly separate. A witness proves 
that this lady was then in ill health, destitute of clothes, and the witness believes that 
the reason of their separation was the husband’s ill-treatment. The separation lasted 
for nearly twenty years, and this has at least one effect, namely, that it approximates the 
two periods of cohabitation. If they had lived together, the court would have con- 
sidered the former acts as pretty much obsolete and that the husband was emendatus 
moribus ; but as there was a separation it is to be considered as if the intermediate years 
had not elapsed and the court has a right to look at former acts as if they had happened 
recently. 

It is material to observe how the return to cohabilitation was brought about, as it will 
effect the question whether there was condonation and what was the effect [See s. 42 of 
the Matrimonial Causes Act, 1965: 45 Hatsspury’s StatuTes (2nd Edn.) 502]. In 
December, 1792, the wife received some letters which agitated her. They signified an 
intention of the husband to return and live with her. Accordingly he came, and the 
wife is heard to say that she could not live happily with him twenty-four years ago, and 
could not expect to do so now. It was not a voluntary return on her part, but it was his 
determination and his act; and the utmost consent shown on her part was a passive 
acquiescence after considerable resistance. 

It is said that no charge of former ill-conduct was then produced, but I think the 
extreme submission and resignation of this lady which she appears, by the evidence, to 
have shown in the whole of their cohabitation, account for her not expressing herself 
more strongly than “that she could not live happily with him before.” If this acqui- 
escence is a condonation, still it is only conditional. She must have had promises that 
no ill-treatment should take place. Indeed, all condonations by operation of law are 
expressly or impliedly conditional, for the effect is taken off by repetition of misconduct. 
Condonation is not an absolute and unconditional forgiveness.* 








* “Condonation is merely retrospective ; if the offence forgiven is afterwards renewed, the 
party has a right to revert to former facts; if she brings them in conjunction with later... . 

The second consideration is whether there is any bar to this suit, as the wife would be en- 
titled to relief if there is none: here it is said there is something of a condonation; that she 
suffered the visits of Lord Ferrers after a knowledge that he was cohabiting with another 
woman as his wife; that this was a sort of compromise. It has been truly said that ‘the 
doctrine of condonation is not exactly defined as to the time of its taking place ; I know no 
ease where it has been held that the mere abstinence from bringing a suit would operate Z 
a legal bar to a suit when brought; and many cases might be put where it would be very sein 
that it should: the wife may be poor; inops consilii: such a rule would be imposing a crue 
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A question has been raised in argument, whether acts of adultery revive acts of cruelty. 
Worsley v. Worsley (1) has been cited in which it was decided by Dr. HeNcuMAN who was 
one of the most judicious practitioners who ever presided here, that acts of cruelty re- 
vived acts of adultery before condoned. The case never proceeded to sentence but the 
plea was admitted after an opposition. It alleges that the parties were married in 1712; 
that the husband treated the wife with cruelty, and that he committed adultery in 1720; 
and in 1728 the parties were living together, for acts of cruelty are then stated. I 
presume, then, the objection taken was that, after 1720, they were living together, and 
the only ground on which the court could admit the act of adultery was that it was 
revived by the cruelty. The court, however, overruled the objection. 

It has then been considered in this court that circumstances may remove the effect 
of condonation which would not support an original cause. Facts of cruelty revive 
adultery although they would not support an original suit for it. [Adultery which has 
been condoned is not now capable of being revived: see s. 42(3) of the Matrimonial 
Causes Act, 1965.] The condonation in this case is such that it is hardly necessary to 
resort to the authority of Worsley v. Worsley (1), but it confirms the doctrine that facts 
would revive which would not be a sufficient ground for an original proceeding. 

It is held that words of heat and passion, of incivility or reproach, are not alone sufficient 
for an original cause. Nor is harshness of behaviour. However, I cannot but think 
that their operation would be stronger in condonation. Words, otherwise of heat, re- 
ceive a different interpretation if on former occasions they have been accompanied with 
acts; if it is apparent that the party was in the habit of following up words with blows. 
On these grounds I am of opinion that much less is sufficient to destroy condonation than 
to found an original suit. 

The parties returned to live together—not voluntarily on her part—and I cannot 
consider her acquiescence as amounting to a complete forgiveness ; it was almost an extor- 
ted consent. There was no return to connubial cohabitation, for though she slept in 
the house for a few nights, it was in a separate bed ; and although it is suggested that the 
separate bed was not aired, yet the contrary is proved, and the husband has only 
insinuated this defence in interrogatories. 

As to the manner in which the party lived after this return to cohabitation, four 
witnesses have been produced. Objections have been taken to them which must neces- 
sarily attach in all such cases, for, to domestic conduct, friends, dependants and servants 
alone can speak. They must have some bias and the court must be on its guard against 
it. I shall, therefore, receive this evidence with some drawbacks. 

Linneard, a servant, says: 


“The baron took every opportunity to quarrel; he dined at another house, he did 
all he could to prevent her eating—to vex her; he threw pieces of meat which fell 
on her clothes, her plate, or the tablecloth; said ‘she might eat or be damned ;’ 
quarrelled and abused her every day—swore at and terrified her.” 


I must never forget that the lady was above seventy, and that there may be relative 
cruelty ; and that what is tolerable by one may not be by another. ‘‘He took the keys 
of the closets; deposed her from the management of the family—locked up the tea, 
cakes, etc.’’ These things would be necessary to persons used to such indulgencies and 
at such a time of life. The deponent feared he would do her a mischief; she asked leave 








Footnote continued from p. 617 

necessity tending to deprive the party of a legal remedy. Abstracted from : "e 1s 
nothing like condonation. By the meat ee that it was a orrapline ataiee 
uneasiness to her, that she remonstrated with and applied to him in every way without success : 
there is nothing like an offer of acquiescence; on the contrary there is honest indignation ex- 
pressed as strongly as it could be without coming to the court to complain. What is the im- 
port of the letter? ‘That provided Lord Ferrers would return to his lawful bed, she (Lady 
Ferrers) would not reproach him more ;’ but to interpret it that if he would divide his leasures 
she would be satisfied, is a construction I cannot put upon it: that letter could saat amount 
to a condonation ; and if it did, it was a conditional offer which not being accepted is to be 


taken as actually withdrawn.” Per Lorp Srow i z 
Consistory, Mar. 5, 1791. WELL in Lady Ferrers v. Lord Ferrers (2), 
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to go out—he swore and spit at her several times ; made her go and undress ; she was 
terrified at him, and her health was much impaired. He prevented her going to pay a 
visit to his own sister. 

It is said that the husband has a right to restrain the visits of his wife, and so he has; 
but his rights may be enforced in an illegal manner. It is not insinuated that he had 
any Just ground to restrain her, and it may be true that it is not necessary to show such, 
but the court is to consider whether he exerted his right in a proper manner. In my 
opinion he has taken off the effect of any such justification by the manner in which he 
has exercised his marital authority : [See the observations in Waring v. Waring (3); and 
the note 2 Hag. Consistory at p. 159] 

The witness continues: 


“He told her to get ready to go to the Court of Chancery, and receive her money : 
she said she did not want it and would not go: he swore at her, held his clenched fist 
in her face ; said he would do for her: she said she would not go without her trustee : 
he forced her to go with her maid, who was obliged to hold the smelling bottle to her 
nose all the way.”’ 


It is said that he had a right to insist on her going to receive the money, but this was not 
to be enforced by brutal violence. In fact, he had no right, for it was her own separate 
property and she was well-justified in that moderate resistance she made. Again it is 
said there was no actual violence, but that was unnecessary because threats succeeded 
in compelling her. 

The witness further says: 


“The baron’s sister and nieces came on Aug. 19 and observed her health and 
spirits were so bad that air would be of use to her. They asked her to go and visit 
them.” 


Her conduct seems to have been dictated by a care not to offend him, she hesitates but 
at last goes. 


“‘He was in a passion; swore he would play hell with her, would take care she 
should not go out again ; he would do for her. , The witness and other servants were 
alarmed for her, and her health was affected.”’ 


Kahlen confirms this: 


“He insulted her by asking her to eat pork, etc. : deponent was so apprehensive of 
his doing mischief, that she removed knives, etc., out of the way. He insulted her 
by talking of his amours before her; was in a passion if deponent spoke to her. 
Though her regular meals were served, he prevented her eating by terrifying her, 
so that she did not eat at all—she became ill ; deponent was seriously afraid she would 
die.”’ 

This witness is confirmed by Coto and Simmonds. 

I think this lady was in that state of oppression which fully justified the step she 
took in withdrawing from her husband. That is the point which I have to determine 
for, if she was not justified, I must pronounce her under the obligation to return. I 
think, in so doing, I should place this woman, at an advanced period of life and who 
appears to have conducted herself well, in a situation which would expose her person 
to that bodily hazard and intolerable hardship from which the law of our country is 
bound to protect innocent subjects. I think that she has proved her case of cruelty. 

As to the adultery, it has been suggested that the Jewish religious regulations allow 
concubines. By the Mosaic law, as at present received, is there any such privilege? If 
there be any such among the Jews themselves, it would be a great question how it could 
be attended to in a Christian court to which they have resorted ; and if it could be noticed, 
it ought to have been specially pleaded. But I think it could not. 

A minute inquiry into the adultery is not necessary, as the court is satisfied on the 
cruelty. Four witnesses, Elizabeth Smith, Mary Vincent, Catherine Fakes and Harriett 
Smith, if believed, prove the adultery with Susannah Lewen with whom the libel pleads 
he had lived and was living in a state of adultery. [H1s Lorpsnrp then read the evidence 
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of Elizabeth Smith, and Catherine Fakes concerning the husband's adultery and yr ; 

The adultery is almost admitted in the interrogatories by insinuating the defence tha 
the wife was cognisant and had forgiven. There is no evidence which satisfies the court 
that she was apprised of it in any other manner than on general or probable suspicion. 
It is not shown that she knew it so that she could legally prove it. if it were shown that 
he had avowed it to her, it might be a condonation as to that particular fact. Here, on 
the contrary, is evidence inducing a belief there had been no such avowal. His lau ghing 
in a sneering way when the child [of his mistress who lived in the same house] called him 
‘“papa’’ in her presence, proves that it was not openly known. Why should he have so 
done had he mentioned the subject to his wife? 

However, if she overlooked one act of human infirmity, it is not a legal consequence 
that she has pardoned all other acts, that she tolerates all other debauchery. Her 
forgiveness is confined to that one act. Condonation, with respect to women, 1s not held 
to bear so strictly. A woman has not the same control over her husband, has not the 
same guard over his honour, has not the same means to enforce the observance of the 
matrimonial vow. His guilt is not of the same consequence to her; therefore, the rule 
of condonation is held more laxly against the wife. But it does not follow that, because 
she overlooked one offence which she could not prevent, that is to be construed to give 
a universal licence to unlimited debauchery. 

That the husband did indulge himself in other amours is demonstrably proved, partly 
by Vincent, to whom there is no just exception. [He read her evidence, and said:] 
I am satisfied that adultery with three different persons is proved, and the wife is no 
doubt entitled to the sentence of separation. It remains, therefore, to consider the 
question of costs. 

In general, the husband is bound to defray the wife’s costs, otherwise the wife would 
be disarmed and denied justice: [See Bray v. Bray (4), and the authorities referred to in 
the note, 1 Hag. Ecc. at p. 168.] The husband has, by the law of this country, all the 
property and, therefore, the wife must have the means of self-defence and of subsistence 
from him ; but when she has a separate fortune, the court always considers whether such 
separate means are sufficient for self-defence and subsistence. Ifit deems them sufficient, 
she is not entitled to alimony and costs during suit. These considerations press here. 
The wife stands without that particular claim on the husband, but on the common footing 
of a litigant party who has, on proving his case, prima facie, a right to the expenses to 
which he has been put by the injustice of the other party. Costs, however, are a matter 
of discretion in which many things are to be taken into consideration, and the court 
may, under circumstances, relax the rule. 

I have looked into this case for circumstances which would exonerate the husband, 
but without success. On the contrary, I find considerable aggravation. This lady of 
advanced age, of infirm health, void of reproach, who behaved apparently remarkably 
well to her husband, is, without provocation, treated with insult, with ill language, with 
menaces and with violence occasioning fear for her life. The husband, at an advanced 
age, with passions under no degree of control or discipline, committing adultery and 
indulging himself in unlimited debauchery! There is no favourable ground, then, on which 
to release him from costs. On the whole, I consider I am bound to pronounce that the 
lady is not only entitled to a separation but to her costs. 


Decree of separation. 
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DUFFIELD v. SCOTT AND OTHERS 


‘ - > 


[Reported 3 Term Rep. 374; 100 E.R. 628] 


I ndemnity—I ndemnity against all debts, costs, and expenses—Judgment against obligee 
Jor debt and costs—No notice of action to obligor—Liability of obligor. 
The defendants were the executors of B. who had covenanted'with the plaintiff 
that he would indemnify him against all debts incurred by his (the plaintiff’s) wife 
and all costs, charges, expenses and damages whatsoever which the plaintiff might 
sustain through his wife during their separation. After B.’s death, C. brought 
an action against the plaintiff for a debt incurred by his wife and recovered the debt 
and costs. The plaintiff claimed the amount of*the debt, the costs and the expenses 
he had incurred in defending the action. = 

Held: the covenant to indemnify was general and it was not necessary that the 
defendants should have notice that an action had been commenced, and, therefore, 
they were liable for the plaintiff’s costs and expenses as well as for the debt. 


Notes. Considered: Amory v. Brodrick (1822), 5 B. & Ald. 712; Jones v. Williams 
(1841), 9 Dowl. 252 ; Lloyd v. Mostyn (1842), 6 Jur. 974; Grey v. Lewis, Parker v. Lewis 
(1873), 8 Ch. App. 1035. Referred to: Smith v. Compton (1832), 3 B. & Ad. 407; 
Penley v. Watts (1841), 7 M. & W. 601. 

As to extent of indemnity, see 18 Hatspury’s Laws (3rd Edn.) 534 et seq.; and for 
cases see 26 Dicrst (Repl.) 243 et seq. 


Demurrer to a replication to an action of debt on a bond given by one Balcher 
deceased to the plaintiff. 

The defendants, the executors of Balcher, craved oyer of the condition of the bond 
which was for the performance of covenants in a deed of separation between the plaintiff 
and his wife of the one part and Balcher of the other part, and also performance of that 
deed which contained a covenant by Balcher to indemnify the plaintiff against all debts 
whatsoever that the plaintiff’s wife should contract during the separation and also 
against payment of all alimony or maintenance, and against all costs, charges, expenses 
and damages whatsoever, which the plaintiff should at any time thereafter pay, sustain 
or be put to by his wife contracting any such debt or debts, or by the demand of any 
such alimony or maintenance, or for or by reason, or in respect, of any other cause, matter 
or thing whatsoever, which might be borne, paid or sustained by the plaintiff, touching 
or concerning his wife so living separate. The defendants then pleaded a general 
performance. 

The plaintiff in his replication, set forth the following breach: That during the 
separation and after the death of Balcher, in the Michaelmas Term, 1788, one James 
Cuthbert impleaded the plaintiff in a plea of trespass on the case for the non-performance 
of certain promises before that time and after the indenture of separation and during the 
continuance of such separation, supposed to have been made by the plaintiff to Cuthbert 
for a debt which the plaintiff’s wife, during such separation, had contracted on account 
of certain goods supposed to be sold by Cuthbert to the plaintiff, and delivered to the 
plaintiff’s wife. That such proceedings were thereupon had, that later in the same term, 
Cuthbert, by the consideration and judgment of the same court, recovered against the 
plaintiff £82 14s. 10d. for his damages, by reason of the non-performance of the promises, 
and £23 15s. 2d. costs. 

The plaintiff averred that on Jan. 1, 1789, he was obliged to pay and did pay to Cuth- 
bert £120 in discharge of the demands, costs, and charges so recovered by Cuthbert of 
the plaintiff. The plaintiff also averred that in his defence of that suit, he necessarily 
laid out the sum of £40, of all which premises the defendants afterwards, and after the 
death of Balcher, had notice, yet the defendants had not indemnified the plaintiff 
against the damages and costs so paid by him, for the cause, nor for his expenses. ‘To 
this replication there was a general demurrer and joinder, 
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Shepherd for the defendants, supported the demurrer. The dcomasicetl pe cppel 
supported, because the plaintiff has assigned a breach for the non-paymen fis : : ier 
sum, part of which the defendants are not bound to pay; and as only one entir 
is assigned, if the replication be bad in part, it is bad in the whole. ana 

The breach is for the non-payment of one entire sum, composed of three er pe 
articles, the debt due to Cuthbert, the costs and the expenses. Although the apc 4 
if he had assigned three separate breaches, would have been entitled to recover 1 Pie 
of them were well founded, yet because they are laid as one entire sum and the bond o 
indemnity does not necessarily extend to the costs and expenses, the defendants are 
entitled to judgment. In order to entitle himself to recover the costs and pena 
attending the recovery of Cuthbert’s demand, the plaintiff should have shown that he 
had given notice to the defendants of that demand. By neglecting to do that, those 
costs and expenses were incurred. : : 

Notice is necessary in every case of this kind, excepting where the matter of which 
notice is to be given is within the knowledge of all the parties. That is not the case here, 
for this bond is to indemnify the plaintiff against all debts which his wife might contract 
in future. If notice had been given to the defendants, the costs and expenses would not 
have been incurred. The plaintiff, therefore, cannot avail himself of his own neglect. 
[In answer to a question put by the court, whether, if the plaintiff himself had no notice 
of the demand until the action was commenced, the defendants would have been liable 
to pay those costs, it was admitted that they would.] 


Lane, for the plaintiff, was stopped by the court. 


LORD KENYON, C.J.—There is no doubt that the plaintiff is entitled to recover. 
The defendants’ testator has undertaken in the most general terms to indemnify the 
plaintiff against his wife’s debts, and against all demands by reason of any cause, matter 
or thing whatsoever concerning her; and if it had been intended by the parties that the 
obligor should have notice of each demand, that should have been inserted as a condition 
in the articles of separation, as is frequently done. 

There are many old cases to show that a party who covenants generally to do a par- 
ticular thing is bound in allevents. Lorp Coxe says that if A. undertake to enfeoff B., 
he is bound to prevail on B. to accept livery of seisin. So if A. covenant that B. shall 
resign his living at a particular time, the covenant is forfeited although the bishop will 
not accept the resignation. Here the testator undertook to indemnify the plaintiff 
generally against his wife’s debts, and Cuthbert commenced an action which, for anything 
that appears to the contrary, was the first notice which the plaintiff had of that demand. 
Nor does it appear on the record but that these costs were incurred in the first stage of the 
proceeding, in which case no neglect is imputable to the plaintiff. 

There is also another reason why this demurrer cannot be supported. It is admitted 
that the defendants were, at all events, answerable for Cuthbert’s debt and this being 
an action for a penalty, the demand cannot be enforced without taking a judgment on 
the bond ; and although the court will see that the plaintiff takes out execution for nothing 
more than the plaintiff is really entitled to recover, that is no objection to the action itself 


On the other ground, however, the plaintiff is entitled to the costs and expenses attending 
Cuthbert’s action, as well as the debt itself. 


ASHHURST, J.—If the defendants meant to take advantage of the want of notice, 
they should have taken issue on that part of the replication which states ‘‘of all which 
premises the defendants had notice.’? They might have replied that they had no 
notice, if that were a material part of their case. Instead of which they have demurred 
to the replication and have thereby mistaken their defence. But even if the plaintiff 
had given notice of the action being brought, some costs must still have been incurred 


which the plaintiff would have been entitled to recover. Therefore, at all events he is 
entitled to judgment on the demurrer. 


BULLER, J.—This case has been ar 


ued on two grounds. Fi t, ay 
which is that 5 8 irst, on a rule of pleading 


Dis a replication (when entire) which is bad in part, is so in the whole; secondly, 
that it is not alleged that the defendants had notice of Cuthbert’s demand. As to the 
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first, although there is such a rule in law, it is misapplied in this case. The common case 
in the books to which the rule applies, is where two persons join in a justification in 
trespass, and if the plea be bad for one, it is bad for both. But the rule cannot apply to 
any case where the objection is merely on account of surplusage. This replication states 
matter sufficient to entitle the plaintiff to maintain an Baton on the bond; and even 
though it had stated something afterwards which was inaccurate, yet that would not have 
vitiated the whole. e | 

As to the second point, it is said that the plaintiff has demanded three things by his 
replication. Ifhe is entitled to one of these, he must have judgment. Heis aulaubtediy 
entitled to recover the amount of Cuthbert’s debt, and the question is whether he is not 
also entitled to the costs and expenses. There are cases which say that to entitle a 
person to recover on a bond of indemnity, he must show that he was compelled by law 
to pay the debt. They go a great way to prove that the plaintiff in this case is entitled 
to recover the costs and expenses. The purpose of giving notice is not in order to give a 
ground of action, but if a demand be made which the person indemnifying is bound to 
pay, and notice be given to him and he refuse to defend the action, and as a result the 
person to be indemnified is obliged to pay the demand, that is equivalent to a judgment 
and esteps the other party from saying that the defendant in the first action was not 
bound to pay the money. 


' GROSE, J., agreed in this last reason. He said that he recollected many similar cases 
in which no notice was alleged that the action was commenced. 


Judgment for plaintiff. 


DUCHESS OF KINGSTON’S CASE 


[House or Lorps (Lord Mansfield, C.J., De Grey, C.J., Smythe, C.B., and other judges), 
April, 1776] 
[Reported 20 State Tr. 355; 2 Smith, L.C., 12th ed., 754; 
1 East, P.C. 468; 1 Leach, 146] 


Estoppel—Estoppel by record—Res judicata—Effect of judgments of courts of concurrent 
and exclusive jurisdiction. 

From the variety of cases relative to judgments being given in evidence in civil 
suits two deductions seem to follow as generally true: first, that a judgment of a 
court of concurrent jurisdiction, directly upon the point, is, as a plea, a bar, or, as 
evidence, conclusive between the same parties on the same matter directly in ques- 
tion in another court of exclusive jurisdiction; secondly, that the judgment of a 
court of exclusive jurisdiction directly upon the point is in like manner conclusive 
upon the same matter between the same parties coming incidentally in question in 
another court for a different purpose. But neither the judgment of a court of con- 
current nor that of one of exclusive jurisdiction is evidence of any matter which came 
collaterally in question, although within their jurisdiction, nor any matter inciden- 
tally cognisable, nor any matter to be inferred by argument from the judgment. 


Criminal Law—Bigamy—Defence—Res judicata—Sentence of jactitation of marriage— 
Right of Crown on indictment for bigamy to prove marriage of accused with other party 


to suit. 

A decree in a suit for jactitation of marriage pronouncing @ person free from a 
particular matrimonial engagement, held, not to be conclusive evidence so as to 
prevent proof of that person’s marriage with the other party to the suit in support 


of an indictment for bigamy. 
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Estoppel—Res judicata—J udgment in former suit obtained by fraud. 

Per Curiam: Fraud is an extrinsic, collateral act, which vitiates the most solemn 
proceedings. of courts of justice. Lorp CoKkE says, it avoids all judicial acts, 
ecclesiastical or temporal. 

Therefore, admitting a sentence of jactitation of marriage to be conclusive evi- 
dence upon an indictment for bigamy, counsel for the Crown may avoid the effect of 
such sentence by proving the same to have been obtained by fraud or collusion. 


Criminal Law—Evidence—Privilege—Knowledge acquired by witness while acting as 
medical advisor to accused. 

A surgeon has no privilege where it is a material question in a civil or crimina 
cause to know whether parties were married or whether a child was born, for he is 


bound to give that information in a court of justice when asked to do so. 


Notes. Considered: Galbraith v. Neville (1789), 1 Doug.K.B. 6, n.; R. v. Knaptoft 
(1824), 2 B. & C. 883. Applied: Bandon v. Becher (1835), 9 Bli.N.S. 532. Considered : 
Barrs v. Jackson (1845), 1 Ph. 582; R. v. Hartington Middle Quarter (1855), 4 E. & B. 780; 
Routledge v. Hislop (1860), 2 E. & B. 549; Patch v. Ward (1867), 3 Ch. App. 203 ; Ochsen- 
bein v. Papelier (1873), 8 Ch. App. 695; R. v. Hutchings (1881), 6 Q.B.D. 300. Applied : 
Abouloff v. Oppenheimer, [1881-5] All E.R.Rep. 307. Considered: Priestman v. Thomas 
[1881-5] All E.R.Rep. 287. Distinguished: Boswell v. Coaks (No. 2) (1894), 86 L.T. 
365,n. Considered : Isaacs v. Salbstein, [1916] 2 K.B. 139 ; Carl-Zeiss-Stiftung v. Rayner 
and Keeler, Ltd. (No. 2), [1966] 2 All E.R. 536. Referred to: White v. Hall (1806), 12 
Ves. 321; Stafford v. Clark (1824), 9 Moore, C.P. 724; Bland v. Lynam (1827), 5 
L.J.0.8.C.P. 87; Thompson v. Blackhurst (1833), 1 Nev. & M.K.B. 266; Robertson v. 
Struth (1844), Dav. & Mer. 772; Meddoweroft v. Huguenin (1844), 4 Moo.P.C.C. 386; 
Tarry v. Newman (1846), 15 M. & W. 645; De Bode v. R. (1848), 13 Q.B. 364; Bailey v. 
Harris (1849), 13 Jur. 341; Bank of Australia v. Nias (1851), 16 Q.B. 717; R. v. Blake- 
more (1852), 2 Den. 410; R. v. Haughton (1853), 1 E. & B. 501 ; Sheddon v. Patrick (1854), 
23 L.T.O.S. 194; Cammell v. Sewell (1858), 3 H. & N. 617; Howlett v. Tarte (1861), 10 
C.B.N.S. 813; Hunter v. Steward (1861), 4 De G.E. & J. 168; Accidental Death Insurance 
Co. v. Mackenzie (1861), 5 L.T. 20; The Justyn (1862), 6 L.T. 553; Simpson v. Fogo 
(1863), 8 L.T. 61; Rogers v. Hadley (1863), 9 Jur.N.S. 898; Nawab Sidbee Nuzur Ally 
Khan v. Ojoodhyaram Khan (1866), 10 Moo. Ind. App. 540; Flitters v. Allfrey (1874), L.R. 
10 C.P. 29; Dover v. Child (1876), 34 L.T. 737 ; Leggott v. Great Northern Rail. Co. (1876), 
1 Q.B.D. 599 ; Caird v. Moss (1886), 33 Ch.D. 22; Borough v. Collins (1890), 15 P.D. 81; 
A.-G. for Trinidad and Tobago v. Epiché, [1893] A.C. 518; Boswell v. Coaks (1894), 86 
L.T. 365, n. ; North Eastern Rail. Co. v. Dalton Overseers, [1898] 2 Q.B. 66 ; Bynoe v. Bank 
of England, [1900-3] All E.R.Rep. 65; Turley v. Daw (1906), 94 L.T. 216; Hill v. 
Clifford, Clifford v. Timms, Clifford v. Phillips, [1907] 2 Ch. 236; Burdett v. Horne (1911), 
27 T.L.R. 241; Smith v. Cutler & Sons, Ltd. (1932), 25 B.W.C.C. 408 ; Bulmer Rayon Co., 
[1933] 1 Ch. 162; Lindsay v. Lindsay, [1934] P. 162; Rentit Ltd. v. Duffield, [1937] 3 All 
E.R. 117; British and French Trust Corpn. v. New Brunswick Rail. Co., [1937] 4 All E.R. 
516; Marginson v. Blackburn Borough Council, [1938] 2 All E.R. 539; Whittaker v. 
Whittaker, [1938] 3 All E.R. 883; Re Sharman, Public Trustee v. Sharman, [1942] 2 All 
E.R. 74; Hollington v. Hewthorn & Co., [1942] 2 All E.R. 35 ; Duchesne v. Duchesne, [1950] 
2 All E.R. 784; Har-Shefi v. Har-Shefi, [1953] 1 All E.R. 783; Bell v. Holmes, [1956] 3 
All E.R. 449; Society of Medical Officers of Health v. Hope (Valuation Officer), [1960] 
1 All E.R. 317; Morrison Rose and Partners v. Hillman, [1961] 2 All E.R. 891; Penn- 
Texas Corpn. v. Murat Austalt (No. 2), [1964] 2 All E.R. 594; Anzionnaz v. Rolls-Royce 
Ltd., [1965] R.P.C. 122. 

As to estoppel by record, see 15 Hatspury’s Laws (8rd Edn.) 176 et seq.; as to 
matters preventing estoppel, see ibid. 203 et seq. ; as to effect of decree of jactitation of 
marriage, see 12 HatsBury’s Laws (3rd Edn.) 411. For cases see 21 DiGEst (Repl.) 225 
et seq., 22 Dicxsr (Repl.) 412, 413, 27 Dicest (Repl.) 692. 


Trial of the prisoner, the Duchess of Kingston, on an indictment for bigamy. 
Elizabeth Chudleigh, daughter of Colonel Thomas Chudleigh, of Cheisea College, was 
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married to the Honourable Augustus John Hervey on Aug. 4, 1744, at the parish church 
of Lainston in the county of Southampton, as appears by the register of that place. On 
Nov. 9, 1768, she instituted a suit of jactitation of marriage against Mr. Hervey in the 
Consistory Court of the Bishop of London; and on Feb. 10, 1769, sentence was pro- 
nounced : “* That the said Elizabeth Chudleigh was and now is a spinster, and free from all 
matrimonial contracts and espousals with the said Augustus John Hervey.” On Mar. 
8, 1769, Miss Chudleigh was married, by special licence from the Archbishop of Canter- 
bury, to Evelyn Pierpoint, Duke of Kingston. And on Jan. 9, 1775, an indictment of 
bigamy was found at Hick’s Hall: ‘‘That Elizabeth, the wife of Augustus John Hervey, 
Esq., of Hanover Square, in the county of Middlesex, being then married, and then the 
wife of the said Augustus, feloniously did marry and take to husband Evelyn Pierpoint, 
Duke of Kingston, the said Augustus John Hervey being then alive, etc.” 

On May 18, 1775, a writ of certiorari was granted by Lorp MANSFIELD to remove the 
proceedings into the Court of King’s Bench, but this writ was superseded, and on Nov. 11, 
1776, another writ of certiorari, signed “‘ York,” issued to remove the proceedings before 
the King in Parliament. 2 

On April 15, 1776, a commission was directed to Henry, Earl Bathurst, Chancellor, 
appointing him Lord High Steward of Great Britain, and authorising him to try the said 
indictment. The Lords came on the same day from their own House into the court 
erected in Westminster Hall; and Her Grace, who had been admitted to bail, appearing 
at the Bar, was desired to kneel, and in that posture she was arraigned by the Lord High 
Steward. The indictment was then read by the Clerk of the Crown, to which the 
prisoner pleaded Not Guilty. 

The Duchess of Kingston immediately submitted to the court, that as her supposed 
marriage with Mr. Hervey was the ground of the present charge against her, the sen- 
tence of the Consistory Court, pronouncing her free from all matrimonial contracts and 
espousals with him, remaining unreversed and unimpeached, ought to be conclusive ; and 
that no other evidence ought to be received or stated against her respecting such marriage. 

The whole of the proceedings in the ecclesiastical court, from the libel to the sentence, 
were read; and the question whether the sentence was conclusive or not, was very 
elaborately argued by the counsel on each side (for the Crown, the Attorney-General 
(Thurlow), the Solicitor-General, Dunning, Dr. Harris. For the prisoner, Wallace, 
Mansfield, Dr. Calvert, Dr. Wynne) ; but the Lords ordered the trial to proceed. 

During the course of the trial counsel for the Crown called as a witness one Mr. Caesar 
Hawkins who was medical adviser to the accused. The witness was asked by counsel 
whether he knew, from any information of either of the two parties, that they were 
married. The witness objected to answering any questions that were inconsistent with 
his professional honour. Their Lordships were then asked to determine whether the 
question put by counsel should be asked. 


LORD MANSFIELD, C.J. :—I suppose Mr. Hawkins means to demur to the question 
on the ground that it came to his knowledge some way from his being employed 
as a surgeon for one or both of the parties; and I take for granted, if Mr. Hawkins 
understands that it is your Lordship’s opinion that he has no privilege on that account 
to excuse himself from giving the answer, that then, under the authority of your Lord- 
ships’ judgment, he will submit to answer it. Therefore, to save your Lordships the 
trouble of an adjournment, if no Lord differs in opinion, but thinks that a surgeon has 
no privilege to avoid giving evidence in a court of justice, but is bound by the law of the 
land to do it; (if any of your Lordships think he has such a privilege, it will bea matter 
to be debated elsewhere, but) if all your Lordships acquiesce, Mr. Hawkins will under- 
stand that it is your judgment and opinion that a surgeon has no privilege, where it is a 
material question, in a civil or criminal cause, to know whether parties were married, or 
whether a child was born, to say that his introduction to the parties was in the course of 
his profession, and in that way he came to the knowledge of it. I take it for granted, that 
if Mr. Hawkins understands that, it is a satisfaction to him, and a clear justification to all 
the world. If a surgeon was voluntarily to reveal these secrets, to be sure he would be 
guilty of a breach of honour, and of great indiscretion ; but, to give that information in a 
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court of justice, which by the law of the land he is bound to do, will never be imputed to A 


him as any indiscretion whatever. 
The witness was then asked the question again and whether a child had been born of 


the marriage, which he was compelled to answer. 

On April 19, 1776, the following questions were put to the judges, viz. : ae 

1. Whether a sentence of the spiritual court against a marriage in - suit for jactitation 
of marriage is conclusive ec ant sme gales counsel for the Crown from proving 

id marriage i indictment for bigamy? 

ay cerurreimipe ey nrer aa sentence oi ae upon such indictment, the coun 
sel for the Crown may be admitted to avoid the effect of such sentence, by proving the 
same to have been obtained by fraud or collusion? 


April 20, 1776. DE GREY, C.J., having conferred with the rest of the judges present, 
delivered their unanimous opinion on the said questions, with his reasons, as follows: 
Smytux, C.B., and the rest of my brethren, have desired me to deliver their answer to 
the questions your Lordships have been pleased to propound to us. That our opinion 
may be the better understood, it is necessary to make some observations on what has 
passed in argument upon the subject. 

What has been said at the Bar is certainly true as a general principle, that a trans- 
action between two parties, in judicial proceedings, ought not to be binding upon a third ; 
for it would be unjust to bind any person who could not be admitted to make a defence, 
or to examine witnesses, or to appeal from a judgment he might think erroneous. There- 
fore, the depositions of witnesses in another cause in proof of a fact, the verdict of a jury 
finding the fact, and the judgment of the court upon facts found, although evidence 
against the parties, and all claiming under them, are not, in general, to be used to the pre- 
judice of strangers. There are some exceptions to this general rule, founded upon 
particular reasons, but not being applicable to the present subject, it is unnecessary to 
state them. 

From the variety of cases relative to judgments being given in evidence in civil suits, 
these two deductions seem to follow as generally true: first, that the judgment of a court 
of concurrent jurisdiction, directly upon the point, is, as a plea, a bar, or as evidence, 
conclusive, between the same parties on the same matter directly in question in another 
court ; secondly, that the judgment of a court of exclusive jurisdiction directly upon the 
point, is, in like manner, conclusive upon the same matter between the same parties 
coming incidentally in question in another court for a different purpose. But neither the 
judgment of a court of concurrent or exclusive jurisdiction is evidence of any matter which 
came collaterally in question, though within their jurisdiction, nor of any matter inci- 
dentally cognisable, nor of any matter to be inferred by argument from the judgment. 

On the subject of marriage, the spiritual court has the sole and exclusive cognisance of 
questioning and deciding, directly, the legality of marriage and of enforcing, specifically, 
the rights and obligations respecting persons depending upon it. The temporal courts 
however, have the sole cognisance of examining and deciding upon all temporal rights of 


G 


property; and so far as such rights are concerned, they have the inherent power of H 


deciding incidentally, either upon the fact, or the legality of marriage, where they lie in 
the way to the decision of the proper objeets of their jurisdiction. They do not want or 
require the aid of the spiritual courts ; nor has the law provided any legal means of sending 
to them for their opinion, except where, in the case of marriage, an issue is joined upon the 
record in certain real writs upon the legality of a marriage or its immediate consequence, 
“general bastardy’’, or, in like manner, in some other particular instances lying pecu- 
liarly in the knowledge of their courts, as profession, deprivation, and some others. In 
these cases, upon the issue so formed, the mode of trying the question is by reference to 
the ordinary, and his certificate, when returned, received, and entered upon the record in 
the temporal courts, is a perpetual and conclusive evidence against all the world on that 
point ; which exceptionable extent, on whatever reasons founded, was the occasion of the 
statute 9 Hen. 6, requiring certain public proclamations to be made for persons interested 
to come in, and be parties to the proceeding. But even in these cases, if the ordinary 
should return no certificate, or an insufficient one, or, if the issue is accompanied with 
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any special circumstances, as if a second issue, triable by a jury, is formed upon the same 
record, or, if the effect of the same issue is put into another form, a j ury is to decide, and 
not the ordinary to certify, the truth. To this purpose Sir WiLL1AmM STAUNFORD cline. 
tions a remarkable instance. Bigamy was triable by the bishop’s certificate ; but if the 
prisoner, to avoid the charge, pleads that the second espousals were null and void be- 
cause he had a former wife living, this special bigamy was not to be tried by the bishop’s 
certificate. So that the trial of marriage, cither as to legality, or fact, was not absolutely 
and from its nature, an object alieni fori. 
There was a time when the spiritual courts wished that their determinations might in 
all cases be received as authentic in the temporal courts ; and in that solemn assembly of 
the King, the peers, the bishops, and judges, convened for the purpose of settling the 
demands of the church, by Edward II, one of the claims was expressed in these words: 


“Si aliqua causa, vel negotium, cujus cognitio spectat ad forum ecclesiasticum, et 
coram ecclesiastico judice fuerit sententialiter terminatum, et transierit in rem 
judicatam, nec per appellationem fuerit suspensum; et postmodum, coram judice 
seculari, super eadem re inter easdem personas questio moveatur, et provetur per 
testes vel instrumenta, talis exceptio in foro seculari non admittatur.”’ 


The answer to which demand was expressed in this manner: 


“ : : oe Arle eA : 
Quando eadem causa, diversis rationibus coram judicibus ecclesiasticis, et seculari- 
bus, ventilatur, dicunt quod (non obstante ecclesiastico judicio) curia regis ipsum 

__ tractet negotium, ut sibi expedire videtur.”’ 


For which Lorp Cokz gives this reason (SEcoND INSTITUTE, c. 22): 


“For the spiritual judges’ proceedings are for the correction of the spiritual inner 
man, and ‘pro salute anime,’ to enjoin him penance ; and the judges of the common 
law proceed to give damages and recompense for the wrong and injury done;’’ and 
then adds: “and so this article was deservedly rejected.”’ 


The same demand was made, and received the same answer, in 1605. It is to be ob- 
served that this demand related only to civil suits between the same parties, and that 
the sentence should be received as a plea in bar. But this attempt and miscarriage did 
not prevent the temporal courts from showing the same respect to their proceedings, as 
they did to those in other courts. Therefore, where, in civil causes, they found the ques- 
tion of marriage directly determined by the ecclesiastical courts, they received the 
sentence, though not as a plea, yet as proof of the fact ; it being an authority accredited 
in a judicial proceeding by a court of competent jurisdiction ; but still they received it on 
the same principles, and subject to the same rules, by which they admit the acts of other 
courts. 

Hence a sentence of nullity, and a sentence in affirmance of a marriage, have been 
received as conclusive evidence on a question of legitimacy arising incidentally upon a 
claim to a real estate. A sentence in a cause of jactitation has been received upon a title 
in ejectment, as evidence against a marriage, and, in like manner in personal actions, im- 
mediately founded on a supposed marriage. Soa direct sentence, in a suit upon a promise 
of marriage, against the contract, has been admitted as evidence against such contract, in 
an action brought upon the same promise for damages, it being a direct sentence of a 
competent court, disproving the ground of the action. So a sentence of nullity is equally 
evidence in a personal action against a defence founded upon a supposed coverture. 

But in all these cases, the parties to the suits, or at least the parties against whom the 
evidence was received, were parties to the sentence, and had acquiesced under it; or 
claimed under those who were parties, and had acquiesced. 

Although the law stands thus with regard to civil suits, proceedings in matters of 
crime, and especially of felony, fall under a different consideration. First, because the 
parties are not the same, for the King, in whom the trust of prosecuting public offences 
is vested, and which is executed by his immediate orders, or in his name by some prose- 
cutor, is no party to such proceedings in the ecclesiastical court, and cannot be admitted 
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to defend, examine witnesses, in any manner intervene, or appeal ; secondly, such doc- 
trines would tend to give the spiritual courts, which are not permitted to exercise any 
judicial cognisance in matters of crime, an immediate influence in trials for offences, and 
to draw the decision from the course of the common law, to which it solely and peculiarly 
belongs. ; oy 

The ground of the judicial powers given to ecclesiastical courts is merely of a spiritual 
consideration, “‘pro correctione morum, et pro salute anime.’’ They are, therefore, 
addressed to the conscience of the party. But one great object of temporal jurisdiction 
is the public peace ; and crimes against the public peace are wholly, and in all their parts, 
of temporal cognisance alone. A felony by common law was also so. A felony by 
statute becomes so at the moment of its institution. The temporal courts alone can 
expound the law, and judge of the crime, and its proofs. In doing so, they must see 
with their own eyes, and try by their own rules, that is, by the common law of the land ; 
it is the trust and sworn duty of their office. ; 

When the Acts of Henry VIII first declared what marriages should be lawful, and what 
incestuous, the temporal courts, although they had before no jurisdiction, and the Acts 
did not by express words give them any on the point, decided, incidentally, on the con- 
struction, declared what marriages came within the Levitical degrees, and prohibited the 
spiritual courts from giving or proceeding upon any other construction. While an 
ancient statute subsisted (2 Hen. 4, c. 15), by which personal punishment was incurred 
on holding heretical doctrines, the temporal courts took notice, incidentally, whether the 
tenet was heretical or not; for ‘‘the King’s courts will examine all things ordained by 
statute.’? When the statute of Will. 3[9 Will. 3, c. 35: c. 32 Ruff.], made certain blas- 
phemous doctrines a temporal crime, the temporal courts alone could determine, whether 
the doctrine complained of was blasphemous so as to constitute the crime. 

If a man should be indicted for taking a woman by force and marrying her; or for 
marrying a child without her father’s consent, or for a rape, where the defence is that 
‘“‘the woman is his wife;’’ in all these cases, the temporal courts are bound to try the 
prisoner by the rules and course of the common law, and incidentally to determine what 
is heretical, and what is blasphemous; and whether it was a marriage within the statute 
—a marriage without consent ; and whether, in the last case, the woman was his wife. 
But if they should happen to find that sentences in the respective cases had been given 
in the spiritual court upon the heresy, the blasphemous doctrines, the marriage by force, 
the marriage without consent, and the marriage on the rape—and the court must receive 
such sentences as conclusive evidence, in the first instance, without looking into the 
case—it would vest the substantial and effective decision, though not the cognisance of 
the crimes, in the spiritual court, and leave to the jury, and the temporal courts, nothing 
but a nominal form of proceeding, upon what would amount to a predetermined con- 
viction or acquittal ; which must have the effect of a real prohibition, since it would be in 
vain to prefer an indictment, where an act of a foreign court shall at once seal up the lips 
of the witnesses, the jury, and the court, and put an entire stop to the proceeding 

Yet it is true that the spiritual courts have no jurisdiction, directly or indirectly, in 
any matter not altogether spiritual ; and it is equally true that the temporal courts have 
the sole and entire cognisance of crimes which are wholly and altogether temporal in 
their nature. ‘ 

iby the rule of evidence must be, as it is often declared to be, reciprocal, and that in all 
cases in which sentences favourable to the prisoner are to be admitted as conclusive 
evidence for him ; the sentences, if unfavourable to the prisoner, are in like manner con- 
clusive evidence against him. In what situation must the prisoners be, whose life, or 
liberty, or property, or fame rests on the judgments of courts, which have no jurisdiction 
over them in the predicament in which they stand? In what situation are the judges 
of the common law, who must condemn, on the word of an ecclesiastical judge, without 
exercising any judgment of their own? 

The spiritual court alone can deprive a clergyman. Felony is a good cause of depriva- 
nai a : Lorp Hosart’s REPORTS it is held that they cannot proceed to deprive for 
y, before the felony has been tried at law; and although, after conviction, they may 

act upon that, and make the conviction a ground of deprivation, neither side can prove 


B 


E 


- 


C 


H 


H.L.| DUCHESS OF KINGSTON’S CASE (Dz Grey, C.J.) 629 
or disprove anything against the verdict ; because, as that very learned judge declares : 


“ee . 

airmen ee though not capitally, upon a capital crime, and thereby 
g © nature of the crime and the validity of tl ; neit hi 

nthe as aio ‘ 1¢ proofs ; neither of which be- 


Tf, therefore, such a sentence, even upon a matter within their jurisdiction, and before 
a felony committed, should be conclusive evidence on a trial for a felony aertoited after 
the opinion of a judge, incompetent to the purpose, resulting (for aught appears) ae 
incompetent proofs (as suppose the suppletory oath) will direct, or male a jury and a 
court of competent jurisdiction, without confronting any witnesses or otis any proofs: 
for the question supposes, and the truth is that the temporal court does not and cannot 
examine whether the sentence is a just conclusion from the case, either in law or fact. 
The difficulty will not be removed by presuming that every court determines rightly, 
because it must be presumed, too, that the parties did right in bringing the full and true 
case before the court; and if they did, still the court will have determined rightly by 
ecclesiastical laws and rules, and not by those laws and rules by which criminals are to 
stand or fall in this country. 

If the reason for receiving such sentence is because it is the judgment of a court com- 
petent to the inquiry then before them ; from the same reason, the determination of two 
justices of the peace upon the fact or validity of a marriage, in adjudging a place of 
settlement, may hereafter be offered as evidence, and give the law to the highest court of 
criminal jurisdiction. 

If a direct sentence on the identical question in a matrimonial cause should be admitted 
as evidence (though such sentence against the marriage has not the force of a final 
decision, that there was none), yet a cause of jactitation is of a different nature; it is 
ranked as a cause of defamation only, and not as a matrimonial cause, unless where the 
defendant pleads a marriage.’ Whether it continues a matrimonial cause throughout, as 
some say, or ceases to be so on failure of proving a marriage, as others have said, still 
the sentence has only a negative and qualified effect, viz., 


“that the party has failed in his proof, and that the libellant is free from all matri- 
monial contract, as far as yet appears ;”’ 


leaving it open to new proofs of the same marriage in the same cause, or to any proofs of 
that or any other marriage in another cause. If such sentence is no plea to a new suit 
there, and does not conclude the court which pronounces, it cannot conclude a court, 
which receives the sentence, from going into new proofs to make out that or any other 
marriage. 

So that admitting the sentence in its full extent and import, it only proves that it did 
not yet appear that they were married, and not that they were not married at all: and, 
by the rule laid down by Hott, C.J., such sentence can be no proof of anything to be in- 
ferred by argument from it; and, therefore, it is not to be inferred that there was no 
marriage at any time or place, because the court had not then sufficient evidence to prove 
a marriage at a particular time and place. That sentence, and this judgment, may stand 
well together, and both propositions be equally true: it may be true, that the spiritual 
court had not then sufficient proof of the marriage specified, and that your Lordships 
may now, unfortunately, find sufficient proof of some marriage. 

But if it was a direct and decisive sentence on the point, and, as it stands, to be admitted 
as conclusive evidence upon the court, and not to be impeached from within ; yet, like all 
other acts of the highest judicial authority, it is impeachable from without : although it is 
not permitted to show that the court was mistaken, it may be shown that they were mis- 
led. Fraud is an extrinsic, collateral act, which vitiates the most solemn proceedings of 
courts of justice. Lorp Coxr says, it avoids all judicial acts, ecclesiastical or temporal. 
In civil suits all strangers may falsify, for covin, either fines, or real or feigned recoveries ; 
and even a recovery by a just title, if collusion was practised to prevent a fair defence ; 
and this, whether the covin is apparent upon the record, as not essoining, or not demand- 
ing the view, or by suffering judgment by confession or default; or extrinsic, as not 
pleading a release, collateral warranty, or other advantageous pleas, 
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In criminal proceedings if an offender is convicted of felony on confession, or is out- 
lawed, not only the time of the felony, but the felony itself may be traversed by a pur- 
chaser whose conveyance would be affected as it stands ; and, even after a conviction by 
verdict, he may traverse the time. 

In the proceedings of the ecclesiastical court the same rule holds. In Dyer there is an 
instance of a second administration, fraudulently obtained, to defeat an execution at law 
against the first ; and the fact being admitted by demurrer, the court pronounced against 
the fraudulent administration. In another instance, an administration had been fraudu- 
lently revoked; and the fact being denied, issue was joined upon it; and the collusion 
being found by a jury, the court gave judgment against it. 

In the more modern cases, the question seems to have been, whether the parties should 
be permitted to prove collusion ; and not seeming to doubt but that strangers might. So 
that collusion, being a matter extrinsic of the cause, may be imputed by a stranger, and 
tried by a jury, and determined by the courts of temporal jurisdiction. 

If fraud will vitiate the judicial acts of the temporal courts, there seems as much reason 
to prevent the mischiefs arising from collusion in the ecclesiastical courts, which, from 
the nature of their proceedings, are at least as much exposed, and which we find have 
been, in fact, as much exposed, to be practised upon for sinister purposes, as the courts 
in Westminster Hall. 

We are therefore unanimously of opinion: First, that a sentence in the spiritual court 
against a marriage in a suit of jactitation of marriage is not conclusive evidence, so as to 
stop the counsel for the Crown from proving the marriage in an indictment for polygamy. 
But secondly, admitting such sentence to be conclusive upon such indictment, the 
counsel for the Crown may be admitted to avoid the effect of such sentence, by proving 
the same to have been obtained by fraud or collusion. 


The prisoner was found guilty, but, she having pleaded benefit of clergy, the judges 
were asked their opinion whether this plea was good. They answered in the aftirma- 
tive, with the result that the prisoner was discharged. 


A 


K.B.} MARRIOTT v. HAMPTON (Lornp Kenyon, C.J.) 631 


MARRIOT v. HAMPTON 


(Court or Krne’s Bencu (Lord Kenyon, (.J., Asht 3 
d yon, U.J., Ashhurst, Grose and Lawrence, JJ.), 
May 20, 1797] 
[Reported 7 Term Rep. 269; 2 Esp. 546; 101 E.R. 969] 
Money Had and Received—Payment under legal process—Money discovered afterwards not 
to be due—Right to recover. 

Where money has been wrongly paid under the compulsion of legal process it 
cannot be recovered back in an action for money had and received to the payer’s 
use. 

Per Lorp Kenyon, C.J.: After a recovery by process of law there must be an end 
of litigation, otherwise there would be no securit y for any person. 


Notes. Distinguished: Cadaval v. Collins (1836), 4 Ad. & El. 858. Considered: 
Wilson v. Ray (1839), 10 Ad. & El. 82; Ward v. Wallis, [1900] 1 Q.B. 675. Referred to: 
Brisbane v. Dacres (1813), 5 Taunt. 143 ; Gower v. Popkin (1817), 2 Stark. 85; Hamlet v. 
Richardson (1833), 9 Bing. 644; Reynolds v. Wedd (1838), 4 Bing.N.C. 694; Valpy v. 
Manley, [1843-60] All E.R.Rep. 830; Cannan v. Reynolds (1855), 5 E. & B. 301; Re 
Alexander, Ex parte Sanderson (1856), 28 L.T.0.S. 133; Townsend v. Crowdy (1860), 8 
C.B.N.S. 477 ; Chambers v. Miller (1862), 13 C.B.N.S. 125; Davis v. Hedges (1871), L.R. 
6 Q.B. 687 ; Caird v.. Moss (1886), 33 Ch.D. 22 ; Clough v. Henry (1894), 10 T.L.R. 603 ; 
Moore v. Fulham Vestry, [1895] 1 Q.B. 399; Re Thellusson, Ex parte Abdy, [1919] 2 K.B. 
735; Catton v. Ashwell and Nesbit, [1928] Ch. 484; United Australia, Ltd. v. Barclays 
Bank, Ltd., [1940] 4 All E.R. 20; Sawyer v. Window Brace, Lid., [1924] 2 All E.R. 669. 

As to money paid under compulsion of legal process, see 8 Hatspury’s Laws (3rd 
Edn.) 252; and for cases see 12 DicEst (Repl.) 630. 


Cases referred to: 
(1) Moses v. Macferlan (1760), 2 Burr. 1005; 1 Wm. BI. 219; 97 E.R. 676; 12 Digest 
(Repl.) 605, 4679. 
(2) Livesay v. Rider (1749), unreported. 


Motion for a rule nisi to set aside a nonsuit and for a new trial in an action for money 
had and received. 

The defendant formerly brought an action against the present plaintiff for goods sold, 
for which the plaintiff had before paid and obtained the defendant’s receipt, but not 
being able to find the receipt at that time, and having no other proof of the payment, he 
could not defend the action, but was obliged to submit and pay the money again, and he 
gave a cognovit for the costs. The plaintiff afterwards found the receipt, and brought 
this action for money had and received in order to recover back the amount of the sum 
so wrongfully enforced in payment. Lorp Kenyon, however, was of opinion at the trial 
that after the money had been paid under legal process, it could not be recovered back 
again, however unconscientiously retained by the defendant, although Moses v. Macfar- 
lan (1), was referred to; and thereupon the plaintiff was nonsuited. 

Gibbs now moved to set aside the nonsuit and to grant a new trial relying on a subse- 
quent case of Livesay v. Rider (2), where on a similar motion the court held such an 
action maintainable. He pressed for the opinion of the court in order that the question 
might be settled. 


LORD KENYON, C.J.—I am afraid of such a precedent. If this action could be main- 
tained I know not what cause of action could ever be at rest. After a recovery by process 
of law there must be an end to litigation; otherwise there would be no security for any 
person. I cannot, therefore, consent even to grant a rule to show cause, lest it should 
seem to imply a doubt. It often happens that new trials are applied for on the ground 
of evidence supposed to have been discovered after the trial; and they are as often 


refused : but this goes much further. 


ASHHURST, J., concurred. 
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GROSE, J.—It would tend to encourage the greatest negligence if we were to oir a A 
door to parties to try their causes again because they were not properly prepared the 
first time with their evidence. Of the general principle there can be no doubt; and 
though Livesay v. Rider (2) seems to throw some ambiguity upon it, yet some of the 
positions there stated are so entirely repugnant to every principle of law, that I have less 
difficulty in disregarding the whole authority of it. 


LAWRENCE, J.—If the case alluded to be law, it goes the length of establishing this, 
that every species of evidence which was omitted by accident to be brought forward at 
the trial may still be of avail in a new action to overrule the former judgment ; which is 
too preposterous to be stated. 


Rule refused. 
C 


ADYE v. FEUILLETEAU D 


[House or Lorps (Lord Loughborough and Hotham, B., Lords Commissioners), May 
1, 1783] 
[Reported 1 Cox, Eq. Cas. 24; 3 Swan. 84, n.; 29 E.R. 1045] 


Executor—Liability—Loss of part of the estate—Gain on another part—Right of set-off. 
Trustee—Breach of trust—Liability—Loss of part of estate—Profit made in different 
transaction—Right of set-off. 

Where an executor or trustee lends trust money on private security, if any profits 
are made, he must account for them and if a loss happens, he must bear it. The 
court considers every single transaction by itself, and, therefore, a gain in one trans- 
action cannot be set off against a loss in another transaction of the same nature. 


ty 


Notes. As to what are authorised investments see now s. 1 of the Trustee Act, 1925 
(26 Hatspury’s Statutes (2nd Edn.) 52). 

As to liability of executor for loss of the estate, see 16 HansBury’s Laws (3rd Edn.) 
474 ; and for cases see 24 Dicust (Repl.) 707 et seq. As to absence of right of set-off in 
case of breaches of trust, see 38 Hatspury’s LAws (3rd Edn.) 1046; and for cases see 
47 Dicust (Repl.) 455 et seq. 


Cases referred to: 

(1) Adams v. Gale (1740), 2 Atk. 106; 26 E.R. 466, L.C. ; 23 Digest (Repl.) 385, 4558. 
(2) Bromfielf v. Wytherley (1718), Prec. Ch. 505. 
(3) Morley v. Morley (1678), 2 Cas. in Ch. 2. 
(4) Jones v. Lewis (1751), 2 Ves. Sen. 240; 28 E.R. 155 ; 24 Digest (Repl.) 713, 6998. 
(5) Gibbs v. Herring (1692), Prec. Ch. 49, H 
(6) Harden v. Parsons (1758), 1 Eden, 145 ; 28 E.R. 639 ; 47 Digest (Repl.) 447, 3975. 
(7) Churchill v. Lady Hobson (1713), 1 P.Wms. 241; 1 Eq. Cas. Abr. 247, pl. 2; 1 Salk. 

318; 24 E.R. 370; L.C.; 24 Digest (Repl.) 729, 7155. 

(8) Cox v. D’ Aranda, Vin. Abr. 
(9) Terry v. Terry (1708), Gilb. Ch. 10, 


Exception to the Master’s report, that the sum of £1,000, which had been lent by the I 
executor, on bond, out of the assets in his hands, and the security for which had failed, 
had not been allowed him by the Master in his accounts. 

The testator died in the island of St. Christopher, where he left a very large personal 
estate, consisting of money lent on mortgages, and on bonds, leaving the plaintiffs, the 
infants, his residuary legatees. It had been usual with the testator to lend very large 
sums of money on personal securities in the island, and the defendant, the executor, who 
resided at St. Christopher’s, continued the money on the same securities, and as he 
received inthe same, lent it again on bonds at £8 per cent., the lawful interest of the 
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island. By this means he benefited the estate about £4,000 or £5,000. The £1,000 in 
question was lent by the executor to a person of whose solvency no doubt could ha enter- 
tained at the time. Afterwards, however, he failed. The executor’s conduct had been 
exceedingly honourable in every respect, and all the parties in the cause, who were adults 
consented to his being discharged in his account of this £1,000 ; and the children and 
residuary legatees of the testator, who were infants, did not oppose it. 


Hardinge and Graham argued for the exception, that an executor might be considered 
in two capacities, first merely as an executor paying debts and distributing the assets ; 
and, secondly, as having money standing in his name for a considerable time to atiaty 
legacies that do not immediately arise, in which capacity he may more properly be con- 
sidered as a trustee than as an executor ; that when acting in the former capacity, the 
executor was entitled, for his own use, to any temporary profits which might be made of 
the money in his hands, and, therefore, was accountable for any loss which might happen. 


on is the opinion of Lorp Harpwicke, in Adams v. Gale (1) whose words are (1 Atk. 


- 


“An executor may make use of money which is perpetually coming in by assets of 
the testator, and turn it to his own advantage ; and it is not improper for an executor 
to de it on his own account, where he is a respectable man and ready to answer 
legacies and debts when called upon.” 


The same doctrine was laid down in Bromfielf v. Wytherley (2), where it is said that if the 
executor is solvent, he shall have the profits made of the money to his benefit, because he 
ran the risk ; secus of an executor insolvent at the time, because he runs no risk. 

When acting in the second capacity, the executor is to be considered as a trustee, and 
as such is entitled to the favour of the court, where the strict rule of law would be against 
him. In this capacity he is entitled to no profits made of the assets, and, therefore, ought 
not to be personally liable for the loss. If a trustee (and the executor quoad hoc is a 
trustee) keeps the trust property as he would keep his own, or as the court has evidence 
the person for whom he is trustee would have kept it, he shall be indemnified: Morley v. 
Morley (3); Jones v. Lewis (4). 

In the present case the executor not only employed the money as he would have em- 
ployed it had it been his own, but he employed it in a manner the most beneficial that 
was possible for the residuary legatees, the infants, and by which he has gained for them 
a very considerable sum. He was obliged to lend the money on personal security, or he 
must have transmitted it to England, where it would have produced much less, upon any 
securities, because the island afforded no other securities but personal ones. The execu- 
tor, too, in this case, employed the money in the very same way in which the testator had 
himself employed it, and as he certainly would have employed it, had he been living. 

In Gibbs v. Herring (5), the testator employed a person to place out money for him at 
interest, and died, leaving a sum in his hands to be so laid out. The executor desired 
him to place it out at interest, he did, and the security failed ; the executor was held to be 
liable. Harden v. Parsons (6), before Lorp NorTHINGTON, was a case in point. There 
the executor lent money on the note of a man of whose solvency there was not at the 
time the least reason to doubt. Afterwards he failed, and Lorp Norruinerton held 
that the executor should not be liable, and said it was sufficient if he dealt with the 
property as he did with his own; but that if there had been crassa negligentia, that, 
indeed, would have been different, and would have amounted to a breach of trust. The 
other cases cited were Churchill v. Hobson,(7) and Cox v. D’ Aranda (8). 


LORD LOUGHBOROUGH.—It is quite a settled point that an infant’s money cannot 
be laid out on personal security Jerry v. Terry (9); and the court will never give their 
sanction to that when done, which at the time they would not have suffered to have been 
done. 

In some of the reports a confused notion prevails that an executor or trustee is not 
answerable for the loss, where he would be answerable for the profits, but I take that to 
be quite erroneous, and that it has been long established in this court, that in these cases 
everything shall be taken against the executor: if any profits are made, he must account 
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It does not alter the case that the execu- A 
ersonal security, for the court will not 
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for them; if any loss happens, he must bear it. 
tor has improved the estate by lending money on p 
consider the whole account of his dealings together, but must consider every single trans- 


action by itself. The executor has behaved very honourably ; and I do not doubt that 
when the infants come of age, they will think themselves bound in honour to make up this 
loss to him, but the court cannot doit. The distinction taken Bromfielf v. Wytherley (2), 
is a very absurd one, and I thought had been long exploded. The exception must be 


overruled. 
Hardinge : Does your Lordship decide on the ground of its being infants’ money? 


LORD LOUGHBOROUGH.—On the ground of its being trust money. The circum- 
stance of their being infants only affects the case, in as much as it is impossible there can 
be any circumstances of conduct in them which can authorise the executor, as there might C 


have been had they been adults. 


HOTHAM, B.—Another reason why the court always disapproves of lending money 
on personal security is, that it is a species of gaming, by which great interest is gained, 


and which the court will not encourage. 
Exception overruled. D 


R. v. HARRIS 


[Court oF Krna’s Bencn (Lord Kenyon, C.J., Ashhurst, Buller and Grose, JJ.), 
February 10, 1791] 


[Reported 4 Term Rep. 202; 2 Leach, 549; 100 E.R. 973] FE 


Statutory Order—Offence under—Breach of Order in Council—Common Law misde- 
meanour. 
The disobedience to an Order in Council made under the authority of a statute 
to which no express punishment is annexed is punishable as an indictable misde- 
meanour. 


Notes. The statute 26 Geo. 2, c. 6 (relating to quarantine) was repealed in 1800 by G 
39 & 40 Geo. 3, c. 80. See now s. 267 of the Public Health Act, 1936 (19 HatsBury’s 
Statutes (2nd Edn.) 454). 

Considered: R. v. Hall, [1891] 1 Q.B. 747. Referred to: R. v. Crawshaw (1860), 30 
L.J.M.C. 58; Boynton v. Ancholme Drainage and Navigation Comrs., [1921] 2 K.B. 213. 


Cases referred to: 
(1) R. v. Luckup (1736), 2 Stra. 1048. B 
(2) R. v. Robinson (1759), 2 Burr. 799; 2 Keny. 513: 97 E.R. 568: i 
ye 1 ; 97 E.R. 568; 15 Digest (Repl.) 


Information by the Attorney-General, the third count of which stated that in July 
1782, an order was made by the King in Council, whereby it was ordered that if an 
pilot or other person should go on board any ship or vessel obliged to perform cise I 
such pilot or other person should perform quarantine in like manner as any person comin 
in such ship or vessel should be obliged to perform the same. The order was subheied 
in the GAZETTE in the same month, and had ever since been in force. The defendant 
was a pilot at Bristol and on June 8, 1788, he went on board a ship called The Stephen 
then under orders to perform quarantine in order to conduct her into the port of Bristol, 
The defendant, however, did not perform quarantine, in like manner as an Ts 
coming in the said ship or vessel was obliged to perform ; but on June 14 ; 1788, i a 
lawfully quitted the ship by going on board another ship or vessel not peaged to aces 
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quarantine in the Bristol Channel, three days before the ship (Stephen) had fully per- 
formed and been discharged from such quarantine. The said defendant was not in any 
manner, or in any case, or by any licence, directed or permitted by any order made by 
His Majesty in Council so to do, in contempt against the Sovereign and also against the 
form of the statute. The fourth count charged the defendant with quitting The Stephen 
by going ashore. 

At the sittings at Westminster before Lorp KEnyON, the defendant was found guilty. 

Section 1 of the statute 26 Geo. 2, c. 6, enacted: 


“That all ships and vessels arriving, and all persons, goods and merchandises 
whatsoever, coming or imported into any port in Great Britain . . . from any place 
from whence His Majesty . . . with the advice of his Privy Council shall judge it 
probable that the infection may be brought, shall be obliged to make quarantine in 
such place, for such time and in such manner as shall be directed by order by His 
Majesty . . . by his order made in his Privy Council . . . and that until such ships, 
vessels, persons, goods, and merchandises shall hare respectively performed and be 
discharged from such quarantine, no such person, goods, or merchandises, or any of 
them, shall come or be brought on shore, or go or be put on board any other ship or 
vessel in any place within His Majesty’s dominions, unless in such manner, and in 
such cases, and by such licence, as shall be directed or permitted by such order or 
orders made by His Majesty .. . in council as aforesaid ; and that all such ships and 
vessels, and the persons or goods coming or imported in, or going or being put on 
board the same ; and all ships, vessels, boats, and persons receiving any goods or per- 
sons out of the same, shall be subject to such orders, rules, and directions concerning - 
quarantine, and the prevention of infection, as have been or shall be made by His 
Majesty . . . in council, and notified by proclamation, or published in the Lonpon 
GAZETTE as aforesaid.” 


By s. 5 of the Act it was enacted: 


“That if any commander, or other person having charge of any ship or vessel 
liable to perform quarantine . . . shall himself quit, or shall knowingly permit or suffer 
any seaman or passenger coming in such ship, to quit such ship or vessel, by going 
on shore, or by going on board any other ship [etc.] before such quarantine shall be 
fully performed, . . . then in every such case, every such commander [etc.] for every 
such offence shall forfeit £500 one moiety to the King [etc.], and the other moiety 
to him or them who will sue for the same. And also if any person shall so quit such 
ship or vessel, by going on shore, or by going on board any other ship or vessel, 
contrary to the true meaning of this Act, it shall and may be lawful for all persons 
whatsoever, by any kind of force and violence, to compel such person to return on 
board such ship or vessel; and every such person so quitting such ship or vessel, 
shall, for every such offence, suffer imprisonment for six months, and shall also 


forfeit £200.”’ 


The Attorney-General (Sir Archibald Macdonald) and Bearcroft now prayed for the 
judgment of the court which they said was discretionary under s. 1 of the statute, as in 
the case of a misdemeanor at common law; for though, when an Act of Parliament 
creates a new offence, and in the same clause gives a specific punishment, the court 
have no discretion, but must inflict that punishment ; yet when the offence is created by 
a separate substantive clause, the court may give a general judgment for that offence, 
as in the case of a misdemeanor, notwithstanding there be another section in the same 
statute giving a specific punishment. ‘This case falls within the latter description, for 
s. 1 is merely mandatory. It commands persons going on board particular ships to 
obey such order as the King in Council shall make, without directing any particular 
punishment for the disobedience of that order. It follows that the disobeying such 
order is a misdemeanor, for which the court may give a general judgment of fine or 
imprisonment, or both. ‘This is not like #. v. Luckup (1), which was a conviction on 
the Gaming Act, 1710, s. 5 [repealed] ; for there the same clause which created the offence 
directed the mode of proceeding, and gave a specific punishment. Or the court may give 
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5; whi ishment cannot be in- 
judgment for six month’s imprisonment under aS hae seis so alae Se 
flicted in any other mode of proceeding ; for if a common Into 
lar action, he would only recover the penalty. 


: > impri irected by 
Garrow for the defendant: The punishment of six months ae pps a 
s. 5 is for a different offence from this, and applicable only 5 Hatt aa party should be 
in the ship from the infected place. It was not enacted by . 15 cack obi gee 
subject to the penalties in the Act of Parliament, but merely to s isniant eotld be ine 
in Council should make. He suggested a doubt whether any Eee + ace, aie 
flicted on this defendant because he did not quit the ship cae ee bar abi ship did 
expiration of the quarantine, and the boat in which he went ne dl that eee 
not reach land until after the time was actually expired. He ie ae. en suilee waente 
fendant were liable to any punishment) the offence of which he 5 3 , aa pS 
only very inferior to that of the persons who came from the pee as MS eS eae 
quarantine, and for which the six months’ imprisonment was Inticted, 
trifling of which he could be guilty under this Act of Parliament. 


LORD KENYON, C.J.—By s. 1 of this Act of Parliament, the King by eng ot 
make such Orders in Council respecting persons going on board ee Ww a vt shea 
infected places, as he shall be advised. This indictment states that t oe : g at 
made an order in pursuance of this Act, which the defendant violate < eee 
without adverting to the other clauses in this Act which are ie gas a a ee A 
the question is whether or not the disobedience of an order thus made by g 
Council be not an offence at common law. Most unquestionably it is. — 7" 

This question, or at least the principle of it, does not now arise for the first eat a 
R. v. Robinson (2), the defendant was indicted for disobeying an order of ee oem 
of his grandchildren. The Poor Relief Act, 1601, s. 7, enacts that fathers, gran fathers, 
etc., shall maintain their children and grandchildren, etc., in such manner as the justices 
shall direct ; and it annexes the penalty of £20 per month to be recovered in a summary 
way by distress under s. 11. The prosecutor in that case, however, thought proper e 
prefer an indictment against the defendant for disobeying an order of justices made 
upon him, and, after verdict, a motion was made in arrest of judgment, which was ar- 
gued very ably, on the ground that, as the Act of Parliament had annexed a specific 
punishment, and prescribed a particular mode of proceeding, it was not an indictable 
offence. But the court, after great deliberation, were clearly of opinion that as the Act 
of Parliament had given the justices power to make the order, the breach of it was 
indictable as a misdemeanor at common law. So here, this statute gave authority to 


the King in Council to make the order in question ; and the disobeying it becomes an 
indictable offence at common law. 


ASHHURST, J.—It is a clear and established principle that when a new offence is 
created by an Act of Parliament, and a penalty is annexed to it by a separate and sub- 
stantive clause, it is not necessary for the prosecutor to sue for the penalty but he may 
proceed on the prior clause on the ground of its being a misdemeanor. Here the de- 
fendant has been guilty of a breach of s. 1 of this Act, which expressly gave power to 
the King in Council to make orders relative to persons going on board ships liable to 
perform quarantine, for the indictment states that the King in Council made an order 
on this subject which was competent to him to make, and that the defendant disobeyed 
it. For this he is clearly punishable as for a misdemeanor at common law. This 
renders it unnecessary to make any determination ons. 5 of the Act. Ifit were necessary 
to consider it, I should think that it relates only to the officers and passengers who 


came on board the ship from the infected place, and not to persons going on board after 
her arrival here. 


BULLER, A 
but that the d 
with AsHnuRs 


to be consider 
liable to be si 


—On s. 1 of the Act coupled with the Order in Council, there is no doubt 
efendant may be punished upon a common law indictment. I agree also 
T, J., that the defendant is not within the meaning of s. 5, which is material 
ed, on account of the punishment to be inflicted on him ; because if he be 
ied hereafter for the £200 penalty, we should not inflict the same punish- 


F 


E 


F 


{ 


K.B.} R. v. HARRIS (Buuuer, J.) 637 


ment as if he were not liable to that penalty. That section subjects the captain to a 
penalty of £500 for quitting the ship himself, or for suffering any seaman or passenger 
so to do; and then the legislature considered what punishment should be inflicted on the 
seamen or passengers quitting the ship. It enacted by the latter part of the same 
section that they should be imprisoned for six months, and should forfeit £200, for it 
says: “If any person shall so quit such ship,” &c., namely those persons before described, 
“the seamen and passengers ;”’ and it proceeds to enact that “every such person so 
quitting, &c., shall forfeit £200.’ This section, therefore, wholly relates to the captain, 
seamen, and passengers, and not to persons in the defendant’s situation. 


GROSE, J.—The Act of Parliament having given power to the King in Council to 
make the order in question, and not having annexed any specific punishment to the 
* ei of it, is undoubtedly a common law offence, and must be punished accord- 
ingly. 


ASHHURST, J., then pronounced the judgment of the court that the defendant be 
imprisoned in the King’s Bench Prison for a year. 


KENT v. ELSTOB AND OTHERS 


[Court or Kina’s Benca (Grose, Lawrence and Le Blanc, JJ.), November 11, 1802] 
[Reported 3 East, 18; 102 E.R. 502] 


Arbitration—Setting aside award—Error of law—Error not appearing on face of award— 
Appearance on paper delivered with award. 
If an arbitrator professes to decide on the law and he mistakes it, the court will 
set aside the award although the arbitrator’s reasons do not appear on the face of 
the award but only on a paper delivered therewith. 


Notes. Section 23 (2) of the Arbitration Act, 1950 (29 Hatsspury’s StatTurss (2nd 
Edn.) 109), provides that where an arbitrator or umpire misconducted himself or the 
proceedings, or an arbitration or award has been improperly procured, the High Court 
‘may set aside the award. 

Distinguished: Young v. Walter (1804), 9 Ves. 364. Explained: Sharman v. Bell 
(1816), 5 M. & S. 504, Distinguished: Price v. Jones (1828), 2 Y. & J. 114; Leggo v. 
Young (1855), 16 C.B. 626. Considered: Hogge v. Burgess, [1843-60] All E.R.Rep. 
648; Holgate v. Killick (1861), 7 H. & N. 418; Applied: London Dock Co. v. Shadwell 
Parish (1862), 1 New Rep. 91. Referred to: Steff v. Andrews (1816), 2 Madd. 6; Payne 
v. Massey (1824), 9 Moore, C.P. 666; Nichols v. Roe (1834), 3 My. & K. 431; Racecourse 
Betting Control Board v. Secretary for Air, [1944] 1 All E.R. 60; R. v. Northumberland 
Compensation Appeal Tribunal, Ex parte Shaw, [1951] 1 All E.R. 268; Universal Cargo 
Carriers v. Citati [1957] 3 All E.R. 234; Meyer v. Leanse, [1958] 3 All E.R. 213; Orion 
Compania Espaniola de Seguros v. Belfort Maatschappij voor Algemene V erzekgringeen, 
[1962] 2 Lloyd’s Rep. 257. é 

As to setting aside an award of an arbitrator, see 2 Hatspury’s Laws (3rd Edn.) 
57 et seq.; and for cases see 2 Dicrst (Repl.) 649 et seq. 


Case referred to: 

(1) Ching v. Ching (1801), 6 Ves. 282; 31 E.R. 1052; 2 Digest (Repl.) 655, 1742. 

Rule Nisi obtained by the defendants to set aside an arbitrator’s award. 

In an action on the case for negligently running down the plaintiff’s ship at sea by 
another ship belonging to the defendants, it was ordered by a rule of nisi prius, by con- 
sent of the parties, that all matters in difference between them should be referred to 
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the award of a certain arbitrator, at whose discretion the costs of the cause and the 
reference were also to be. He awarded that all proceedings in the cause should cease, 
and each of the parties pay their own costs ; and that the defendants should pay to the 
plaintiff £795 ; and that the expenses of the reference should be borne equally between 
them, and mutual releases given on payment of the sum awarded to the plaintiff. The 
arbitrator delivered, together with his award, a certain paper containing observations 
on the evidence laid before him, and his reasons for making the award, the result of 
which was, after referring to various passages transcribed from the CompLETE Bopy 
oF Sea Laws, ANCIENT AND MopERN (p. 186, art. 50; p. 189, art. 67; and p. 190, art. 
70) from whence it appears that if an accident happen by the striking of two ships with- 
out any or equal blame or either side, the loss shall be proportionably divided between 
them. The arbitrator concluded “that both parties were really and equally blameable, 
and that the consequence naturally followed that the loss ought to be divided. He 
then proceeded to cast up the several items of loss incurred by the respective ships of 
the plaintiff and the defendants, the latter of which was very trivial compared to the 
former ; and he divided the whole loss, which left a balance for the defendants to pay to 
the plaintiff of £792 as mentioned in the award to which reference was made. 

A rule was obtained in the last term for setting aside the award, on the ground of a 
mistake in the arbitrator in point of law in awarding any damages to the plaintiff, when 
it appeared by his own showing that either no negligence was imputable to the defendants, 
which was the gist of the action, or that at least the accident happened as much from 
the fault of the one as the other. 


Park and Holroyd showed cause against the rule. 
Raine supported the rule. 


GROSE, J.—The award is clearly wrong, considering it to be founded upon the 
reasons stated by the arbitrator in the paper delivered with it (which altogether must 
be taken as one instrument), for it appears from thence that he proceeded upon a ground 
which cannot be supported in our law. He has done wrong according to his own 
principles and view of the subject, for it is evident that he meant to determine according 
to law, and he has mistaken it. Therefore, the award is not such as he intended it to 
be. 


LAWRENCE, J.—It is not necessary that the arbitrator’s reasons for making his 
award should appear on the face of it, in order to enable the court to examine them. 
Here there is no doubt what the arbitrator’s reasons were, he having himself delivered 
them in writing to the parties, as the grounds of his decision, from whence it clearly 
appears that he has mistaken the law upon which he meant to proceed. Besides which 
he seems to have considered that there were cross-actions between these parties referred 
to him (which was not the case), and to have decided accordingly ; and on that ground 
also the award would be bad. With respect to Ching v. Ching (1), it appears but a 
short note ; and without knowing more of the circumstances of it than are there stated, 


I cannot form any judgment upon the opinion said to have been delivered, whether it 
apply to this case or not. 


LE BLANC, J.—The paper in question was delivered, together with the award, by 
the arbitrator, as containing his reasons for coming to the conclusion which he did. We 
must, therefore, take them to be such, as much as if they were inserted in the award 
itself. This could only have been done for the purpose of enabling any party who was 
dissatisfied with the award, to take the opinion of the court upon the validity of those 
reasons. We then are of opinion that the reasons assigned are bad, and, therefore, that 
the award cannot be supported, 
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NAIRN v. PROWSE 


{Rotts Court (Sir William Grant, M.R.), March 15, 16, 1802] 
[Reported 6 Ves. 752; 31 E.R. 1291] 


Setilement—Marriage settlement—Consideration—Husband and wife within consider- 
ation. 

Palmer, the stepson of Lloyd, married the daughter of Glubb. On the occasion 
of the marriage Lloyd covenanted with Glubb that within six months of his (Lloyd’s) 
death, his personal representatives would pay £3,000 to be held by Glubb upon trust 
for Palmer for life, subject to a proviso determining his interest in the event of his 
surviving his wife and having no issue by her then living, or, having issue, the 
death of all under 21 and unmarried; and after the decease of Palmer, if she should 
survive him, upon trust for his wife for life; and after the death of the survivor, 
upon trust for the children and in default on trust for Lloyd’s executors. There 
were three children of the marriage, and the wife died. Lloyd died insolvent and 
the sum of £3,000 was not paid. On the occasion of the marriage, it was also agreed 
that Lloyd would pay an annuity of £130 to Palmer for his life, but no payment 
was made after Lloyd’s death. 

Held: every provision with regard to the husband and wife fell within the marriage 
consideration ; the provision for Palmer was not to be considered merely a voluntary 
settlement ; and, therefore, Lloyd’s estate was liable in respect of the annuity of £130 
and the interest on the sum of £3,000 for the life of Palmer. 

Lien—Seller’s lien—W aiver—Sale of land—Security taken for purchase price. 

A vendor sold land and received a transfer of stock as security for the purchase 
price. 

Held: without entering into the general question whether every security taken 
necessarily amounted to a waiver of the lien of the vendor, in this case, the vendor 
had by taking this pledge waived his equitable lien. 


Notes. Considered: Mackreth v. Symmons, [1803-13] All E.R.Rep. 103. Referred 
to: Re Lightoller, Ex parte Peake, [1814-23] All E.R.Rep. 376; Winter v. Anson (1827), 
6 L.J.O.S.Ch. 7. 

As to marriage as consideration for a settlement, see 34 Hatspury’s Laws (3rd Edn.) 
458-461; as to equitable lien, see 24 Hatspury’s Laws (3rd Edn.) 171-173; and for 
cases see 40 Dicrst (Repl.) 567-571 and 32 Dicrst (Repl.) 352-353. 


Cases referred to in argument: 

Bond v. Kent (1692), 2 Vern. 281; 1 Eq. Cas. Abr. 143 ; 23 E.R. 782 ; 32 Digest (Repl.) 
352, 745. 

Fawell v. Heelis (1773), Amb. 724; 2 Dick. 485; 27 E.R. 468; sub nom. Fowel v. 
Heelis, 1 Bro.C.C. 422, n., L.C.; 32 Digest (Repl.) 352, 740. 

Blackburn v. Gregson (1785), 1 Bro.C.C. 420; 1 Cox, Eq. Cas. 90; 28 E.R. 1215, LCs 
32 Digest (Repl.) 352, 741. 

Chapman v. Tanner (1684), 1 Vern. 95, n.; 1 Cooke’s Bkpt. Laws, 8th ed., p. 146; 
31 E.R. 957, L.C. ; 32 Digest (Repl.) 335, 641. 

Newstead y. Searle (1737), West temp. Hard. 287; 1 Atk. 265; 25 E.R. 942, L.C.; 25 
Digest (Repl.) 258, 667. 

Tardiff v. Scrugham (1769), cited in 1 Bro.C.C. at p. 423 ; 28 E.R. 1216; sub nui 
Fordiff v. Scrugham, cited in Amb. at p. 725, L.Gye 32 Digest (Repl.) 332, G02. 

Pollexfen v. Moore (1745), 3 Atk. 272; 26 E.R. 959; 40 Digest (Repl.) 194, 1568. 


Further Consideration of the Master’s report in an action relating to the estate of 
Maurice Lloyd deceased. 

The Master’s report, under a decree in this cause on a bill by creditors, stated that 
Mary Ann Glubb, widow and executrix of John Glubb, brought in a charge supported by 
affidavits, whereby it appeared that Maurice Lloyd married Hannah Mary Palmer, 
widow, the mother of William Vaughan Palmer, then about five years old, who from 
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that time until his marriage lived with Maurice Lloyd as part of his family, except when 
at school; and was treated by him as his own child. By a bond, dated April 10, 1784, 
reciting a marriage intended between William Vaughan Palmer and Emily Warren 
Glubb, daughter of John Glubb, and that in consideration of the portion to be advanced 
by Glubb it was agreed that Lloyd should become bound to Glubb, that the heirs, exe- 
cutors, or administrators, of Lloyd should within six months after his decease pay to 
Glubb, his executors, etc. £3,000, to be placed at interest for the purposes, and subject 


to the provisoes expressed in an indenture of even date, Maurice Lloyd became bound 


accordingly. 
By indentures of the same date, reciting the intended marriage and the said bond, 


Glubb accordingly covenanted with Lloyd that he, his executors, etc., should, as soon 
as conveniently could be after Lloyd’s death, and after he should have received the 
£3,000, lay it out and pay the interest to William Vaughan Palmer for life, subject to a 
proviso determining his interest on the event of his surviving his intended wife and having 
no issue by her then living, or, having issue, the death of all under twenty-one and 
unmarried; and after his decease, if she should survive him, to pay the interest and 
dividends to her for life; and after the decease of the survivor to pay the principal to 
and among all and every child and children, equally ; and if there should be no child, 
or all should die under twenty-one and unmarried, in trust for the executors, etc., of 
Lloyd. The marriage took place on April 20, 1784, and there were three children who, 
with their father, are living: but the mother was dead. It was admitted, that the 
£3,000 had not been paid. Maurice Lloyd died on June 2, 1796. 

By another bond of the same date, reciting the intended marriage, and that on the 
treaty it’ was among other things agreed that Lloyd towards a provision for Palmer and 
his intended wife should pay to Palmer an annuity for £130 for his life, or until Lloyd 
should procure him an appointment producing that income, Lloyd bound himself to 
Glubb accordingly. That annuity, it was admitted, was paid up to the death of Lloyd, 
but no payment had been made since ; and no appointment had been procured for Palmer. 
By indentures of the same date, reciting the intended marriage, and, that it had been 
agreed that Glubb should settle £1,000 upon the trusts after expressed, he covenanted 
with Maurice Lloyd that he would place out that sum in their names, on trust to pay the 
interest, dividends etc., to the intended wife for life for her separate use; and after her 
decease to the husband for life ; and after the decease of the survivor to pay the capital 
to the children (as in the other indenture) ; and if there should be no child, or all should 
die under twenty-one and unmarried on trust for the survivor of the husband and wife 
That sum was accordingly invested in £1,120 5 per cent. navy annuities in the waztiel 
of Lloyd and Glubb. Lloyd paid the dividends to Mrs. Palmer, until he sold out the 
aa sie ie for £1,150, having obtained a power of attorney from Glubb; and 

oyd applied the money to his own i ivi 
sae Pee aa y use, but continued to pay the dividends to Mrs. 

The report then stated affidavits to show that Maurice Lloyd was consi i 
and insolvent in April, 1784. It further stated that he had on pomak ne sca 
mother of Palmer covenanted to settle for the benefit of Palmer £1,500 4 per Ss 
annuities, the value of which he paid to Palmer on his attaining ecnnerece por alias 
a release, dated Feb. 20, 1783. The report further stated that the defendant Michell 
was seised in fee of estates in Somersetshire, and possessed of leasehold premises fi 
terms of 99 years, determinable on lives. By indentures dated June 5, 1795 Michell 
agreed to convey to Maurice Lloyd, his heirs, executors, etc., the said estates on a bef : 
June 24, 1795; and Lloyd agreed that in consideration of such conveyance he woultes 
or before the said June 24 transfer into the name of the defendant so much long ann ities 
as would produce the sum of £100 per annum, with the dividends due Aree ; ie 
case the average selling price of long annuities should not rise within two ve ee hint 
fee mee so Ase eae might be sold for £2,200. Lloyd, his pach a oe 

ay Oo ne de en ant the sum of £2,200 on receiving from ES a re- ~ of tI i 
Tyan ee it should be at the option of Taal at any ieee ae 
oy J oath ae Sue ae i with the then selling price of such long annuities 

,200, port stated that the estates were conveyed and assigned 
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accordingly and a receipt for £2,200, the consideration of the purchase, was signed on 
the back of the conveyance of the frechold estates. The title deeds were delivered to 
Lloyd. By articles of agreement, dated July 31, 1795, reciting the articles of June 5, 
and the conveyance, and that Lloyd had transferred the long annuities, he covenanted 
according to the provisions of the former articles, that in case the average price of the 
long annuities should not rise within two years, so that the stock so transferred might 
be sold for £2,200 he would pay the £2,200 on receiving a transfer of the annuities; 
subject nevertheless to a proviso empowering Lloyd to demand from the defendant a 
transfer of the said annuities on payment of £2,200 to him. The defendant covenanted 
to transfer on payment of that sum. 

It then stated that Lloyd did not during his life propose to pay the £2,200; and that 
the stock did not rise within the two years, so that it could be sold for that sum; and 
after the decease of Lloyd on June 2, 1796, viz., in July, 1797, the defendant with the 
consent of the administratrix sold the long annuities for £1,481 5s. The defendant, 
therefore, claimed a lien on the estate for £718 15., the residue of the purchase money, 
with interest. ‘ 

With respect to the debt of the plaintiff Nairn the Report stated that on Mar. 15, 1796, 
Maurice Lloyd borrowed from Nairn £2,000 on the deposit of a bill or note for that sum, 
and Lidyd agreed to pay interest at 5 per cent. On April 16, 1796, some time before 
that bill became due, Nairn delivered up that bill to Lloyd and received from him the 
conveyance by lease and release dated July 13, 14, 1795, of the Somersetshire estates in 
consideration of £2,200 in trust for Lloyd, his heirs and assigns, and also his promissory 
note payable after June 25 next on three days’ notice. A term of 1,000 years, commenc- 
ing in 1782, of part of the estate had been on July 14, 1795, assigned to a trustee for 
Lloyd, his heirs or assigns, to attend the inheritance. That assignment was not delivered 
to Nairn. The Master found, therefore, that the said indentures of lease and release 
were deposited as a security for the £2,000 and interest. 

The cause coming on for further directions the questions were, (i), on the claim of 
Mrs. Glubb as representative of her husband against the estate of Lloyd in respect of 
the instruments executed upon the marriage of his son-in-law Palmer, whether that 
marriage was a sufficient consideration to support them against the creditors of Lloyd, 
as to the provisions for Palmer, the husband, viz., the interest of the £3,000 for his life, 
and the annuity of £130. (ii) Whether the defendant Michell under the circumstance, 
that he had taken a security for the purchase-money of the estate he sold to Lloyd, could 
have a lien on the estate, as vendor; and if he still retained the lien. (iii) Whether he 
could insist upon it as against the plaintiff Nairn. 


Romilly and Leach for the plaintiff. 
Alexander and Fonblanque for the defendant Michell. 
Hall for Mrs. Glubb. 


SIR WILLIAM GRANT, M.R.—It is admitted that Mrs. Palmer is to be considered 
a purchaser with respect to the provision made for her and her children by the deeds 
executed by Lloyd previously to the marriage of Mrs. Palmer ; although he was under no 
obligation to make such provision, the marriage being a consideration for it. It is then 
contended that with regard to the provision made for the-husband Mr. Palmer this is to 
be considered merely a voluntary settlement, and, therefore, Glubb, the trustee, is not 
entitled to claim in respect of the annuity of £130 or the interest of the sum of £3,000 
for the life of Palmer. There is no such distinction. The consideration runs through 
the whole settlement. It has been sometimes doubted whether the consideration of 
marriage would extend to objects unconnected with the marriage, as remainders to 
collateral relations ; but every provision with regard to the husband and wife falls directly 
within the consideration, and the wife is interested in the provision for the husband as 
well as that for herself. The marriage is consented to, in consideration, not only of her 
interest in the event of survivorship, but of his income and the provision he is thereby 
enabled to make for her and her children during his life. It is not material that, when 
the provision is made for the husband, it may be liable to his debts. She takes the chance 
of that ; just as she does if she marries a man of fortune ; supposing, that in the event of 
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debts contracted his creditors may take his fortune from him. But he has the means 
of providing for his family. When the provision is once made, as it has been by the 
marriage, no event afterwards can alter it. The question is whether at the time it was 
voluntary, or upon good. consideration. It is immaterial, therefore, that in this instance 
the wife isdead. Ifit was necessary, it might be said that the provision for the husband 
enables him to maintain the children. But the case would be the same if there were no 
children ; for if a settlement is made upon the marriage of a son upon the husband and 
wife for their lives, and afterwards upon the children, and the wife dies without any 
issue, and, therefore, the husband is the only object, it could not be contended that the 
father’s creditors could impeach that settlement and take from the son the provision 
for his life; and if not in that case it cannot be done in the case of a stranger, for it 
is not from the relation of father and son that the creditors are debarred. If it was a 
mere voluntary settlement of that sort, it could not be protected from creditors. But 
the consideration of marriage protects it. 

On the question as to the claim set up by Michell to a lien, it is now settled, that 
equity gives the vendor a lien for the price of the estate sold without any special agree- 
ment. But, supposing he does not trust to that, but carves out a security for himself, 
it still remains matter of doubt, and has not received any positive decision, whether 
that does or does not amount to a waiver of the equitable lien so as to preclude the 
vendor from resorting back to that lien, the security proving insufficient. Without 
entering into that question whether every security necessarily amounts to a waiver, it 
is impossible to contend that there may not be a security that will have that effect that 
will be a waiver. By conveying the estate without obtaining payment a degree of credit 
is necessarily given to the vendee. That credit may be given upon the confidence of the 
existence of such a lien. The knowledge of that may be the motive for permitting the 
estate to pass without payment. Then it may be argued that taking a note or a bond 
cannot materially vary the case. A credit is still given to him; and may be given from 
the same motive, not to supersede the lien, but for the purpose of ascertaining the debt 
and countervailing the receipt endorsed upon the conveyance. But, if the security be 
totally distinct and independent, will it not then become a case of substitution for the 
lien, instead of a credit given because of the lien? Suppose, a mortgage was made upon 
another estate of the vendee, will equity at the same time give him what is in effect a 
mortgage upon the estate he sold: the obvious intention of burdening one estate being 
that the other shall remain free and unencumbered? Though in that case the vendor 
would be a creditor if the mortgage proved deficient, yet he would not be a creditor by 
lien upon the estate he had conveyed away. The same rule must hold with regard to 
any other pledge for the purchase money. In this case the vendor trusts to no personal 
security of the vendee but gets possession of a long annuity of £100 a year which accord- 
ing to the rise or fall of stock might or might not be sufficient for the purchase-money. 
He has therefore, an absolute security in his hands, not the personal security of the 
vendee. Could the vendee have any motive for parting with his stock but to have the 
absolute dominion over the land? It is impossible, it could be intended, that he should 
have this double security, an equitable mortgage and a pledge, which latter, if the stock 
should rise a little, would be amply sufficient to answer the purchase-money. 

Therefore, without entering into the general question whether every security taken 
necessarily amounts to a waiver of the lien of the vendor, I am clearly of opinion that 
this vendor has by taking this pledge waived his equitable lien. Of course, therefore, 
he can have no precedency against the plaintiff and can only stand pari passu with the 
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